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IJ^uJIjI. 



Dljiju Lilj* ^ji ob^J-lj <3jJb»Jtl 5jjjX*«jJI SjL^JJ 4_»UJl ^j^JS/I L»**i>j! 
*-_ SJl ^j Ojl^-Jl ^jJLp u-a5j_ii 5jjj_i_mxJlJI 3jL*_J-I JUai ot U-jj <. Y • * * j 

jj>*j j^jip l OiLJl £j>. !./> oM Ajjj^xJJI *--iJlj C oL^J-lj <JjJL>Jl! AjjjJLwijJl 

l3j_L=t-l i-a.b-^i ^ <iy^i t^JUl <1) jlj-lil JSCi (Jt^Lsi- ^y> AjjjJL^jJI CjUU-yaJl 
■ i$jj s ** , ' j ^ *L£2Jl <jlij c*^ liili j t iuljJl oJLsdil ^j ob^J-lj 

iflJLvdilj CjL»jJ-Ij Jj-HJ-I AjUj>- Jj»£jj Hj^aJl IJLa i-aIjj ^Dl Ojlj-^l J-i^ 

^jJjj 4 AjLqJ-I oJjt (^JLk^ ^1 <^pL>JL>-M| Sjjj^l *-£>«J 4-obJl oJLylllj 

. l$j *ljs)Vl ^UjJI f>iAl <J^ (ji*^ ^l*-* 

L y>J,lj jt-jjdl ^ J^ <Jjap- t^y^^j <-jU>JI ^ iJjjJl j>- JUjcu-I l$ik-.|jj ^ 



of UjjLi ja SjUi-l oUl^yi Of J\ \J&j . oUJI oJUl ajU> Ji^ Up 
' 5*ljJl (Hf^l ,y J*»Vl Of ^ L^jJUS- ^ *Gt* ^L,>lj tSj-SJ-l o^~ ^ 
a-_?U_. >j yi uiUij » oL^JJ ^y^^y I ^jbLl ja ^UJI of Up >L, 

^ £^ trJl ^ji-aJl l^Ul JU ^>vkJ! ^L2J| Jj Uljil IJu ^ uia^j 
jj ^f jAj t (A-JbLl oUI^I OjiUj objJUil OjJli) ^J, jhJLl o>UJl 
^ji-oil U£*I| fUj^L Ji^ jj OUT Ob < l5^I *«JI o- ~'j^ "*i^ t>. 

u-* *> *j*~ ^ — J ^*» » ^M-l OjiUJl j^sS J a^j^jJI t^ui ^jj 
O^UJI o^ww au^ j^+jja jikdi li* jjU Ujjl J, ^^jJl OjJUJl 
j- Ji (oUl^yij oL^JLJl) A^ji jbaLi OjJUIl of Ji^jJ aij . *j|j j\£\ 
Jij * Jli-I AJj^f ^JJI j^i i^-iji ^uji ^i ^^ j_,Vl : ^U^c 
4 f l>r>l ,ti* gJli l*-*S^ iJWIj . ipW i>LII ^ i^i fJfJ L, jp jsijl 
o j£,l a_ii i Uli ^ ^j . f^Jl iU^iU; r>f J^ JU ojiSjl jl»j 
UL^a izjIJu p^> J ijloj^,^ c^-Uj t a^aLL. cJjb; jdl oUljjJI 
t^-jU-l J*Lidl oli ^jst-y <iUU! JLp jSijj ^ ioL. S>J Jl L.1 JCjJ 

oL^l Jl s^Sfi Z>Jl ,i* oif jJj . rj ^i| ^^ji Js, -fij ^u^l 
^X. J J\ It t OjJUJI ^jy y «^ ^ 4JjUL jLJLl OjJUJJ JjJUJl glLJ I 

Of JUI j* v^ij Of jjn %» i JbLl OjiUJl lg..y^ ^1 a*-^! cJl^ Llj 
uii U5UI o^i» p_^» J ol&-l ^a>^o"j t J^UJI flkJl ^ fr _^ O^UJ! IJU 
,> jJ-l V-U ^ iJjaJlj 4 j^dl jf Up y^Il L<| ^ ^U . aJjjJIj i^l 

Elisabeth Cortien, Libres propos sur l'enseignement du droit pdnal & l'aube du XXI Ju\ ( \) 
sidele, Rev, sc. crim. 2000, pp. 177-192, 



J^i- ^ 4_aUJ! l-JUallj oL^J-lj JjaJ-l iU^ JLilJj jji-JJI J ttJUslI 

. 0) oIjUJIj JSL-jJI ua M^" -"^ J^-i cS-^ 1 «proportionnalite> 
(JLp t5iL-j_« jij a^j^kj £. Jbi-I (l)jJL2lI cSjj-i— . aJl ^1j_=JNl ,^1^: ^j 

oL>-j_» 4-*££ oL_yL*Ji (l)_pli ejji (£.111 t—illxJlj *J_^Jl (1)1 U.LL l^ljj*-^! 

SjjjX*-jJ! cjUU^I Jlp. iJU^-l cjIpI^>-)II O^U JaiU- liLUj tobJl i>JLallj 
Ulij| ^t dlli JS"j . JL«L)JI oJUall uuj L^lj Ojl^J ,j» ol^J-lj JjjJLiU 

?wail LwS* iw.»»..tJt Siljj tu> LoJ^la ^y t ^j^) t f^>»il f >i-*" ls^* f J-*-' i/^' ^-^ 

4_»^j ,^JJl (jJjjUil fUaJl SJls-jJ iJL^b t^jjjXM-jdl S^Pj-JLJU jUJM dyHi\ 
^p N jjC* biiio jl Lj^p Iju«j L*3U d)j5o ^\i t OjJLaJl pj^i j^Lw-i "^j^ OjjUJI 

Favoreu; la constituionnaltsation du droit ptfnal et de la procedure p6nale, Vers un droit con- 
stituionnel penal, Melanges en l'honneur d'Andr6 Vitu, Edition cujas, 1989, p. 169 -211. 



1 1 0> jjj.*\>J j^»l *-Lp ■V?** 

^^Jl iLj-! OUu-.V ^j^aJl ^bJLl OjiUJl d^J <_iJjll li* >j£ 
j*\j 4 i-SbLl oUI^->lj 4 v UuJlj ^.^Jl ^ J£ j> oL>|j J^JJ 

O^UiJ i^i-aJl j^Ij^JI j^t; j* ^Ji\ |JU ,>. 4J-L4JIJ . ^j^jJi 

. (r> oUU5lj JiUjJI uy w*-^ 1 J 1 *** 

*i^— j J^Li bl**u br 4 ^bi-l O^UJI j^lji ,y SjJiL^ jjj; Q JJ >.„All lL~>- 
^jj^-jJ! ^ UJl ^.-1)1 kite jlpIjJJ! oJLa juJj . ^j^jJI Jib^\ o^UiL 

JatlOi *;! ^ at jyn N» fct j* (£) U ^JI aJU l. jl^j: ^ ^UJLl o^UJl 

. «jjJU Jb-jj ^14-1 OjJUil 



Elisabeth Carder, Librcs propos sur I'enseipement du droit p6- : JU* ,y ^Jls^JI ti* Jit\ ( \ ) 
nal & l'aube du XXI si6ele, Rev. sc. crim. 2000, op. cit., pp. 190 

. Uo*. Uj *\ ^ ^ Y V Xj 4 j,U g-j* iobjJ-1 j i5_,5»JJ ijj^jJl iUJ-U Ui3> >;l <Y) 

. Ua« L.j r A ^ i JjUI ^jLl «oli>lj Jjiy^l ijj^jJl iUJ-H UJ>. >j| (r) 

E Cartier, Rev. sc. cnm. 2000, op cit, p. 192. : JU. ^ *J[ _,L^. ( I ) 



(iJbi-l Cj\p\y^y\ Oj^lij t ob^iJl <1)_^U) -u^jij ^bLl jj^Ull i-iJLjj 

. ^jpLojl^-VI ilijJLJl l Js> ^bJl Sj-S-j rt--^j oJLpIjJ il)L d>_jjL2Jl Ij_a _^oj 

^U^-NI dljJLJl Js> J\J?\ OjJlill JLpIj! l* jt-S ^1 ^tJI 5ji Ol J* 

j»-uiJlj «JUall 3jLJ- iiiiiJ.1 kiJjJLJl islet ^ 4_^j^j U ob^JLJl OjjLs ^ 
aIjZ>-1 qU.,^,1 jjjjli fljsr <y ***jh ^? ' °k^"'-J JjjLM 4jUp-j ^LpUia-Nl 

^JLo : Ujfc t (JjjLjw JL* AjLtjJl oJl» p-liT jji objJbJl o^jli S-JUi i-jiij^j 

. ^hJM f.| J^tJU <U-JkJ i£^*»J <• ^x-o-^ju-oJ-i <ULM (i^2jlj ftJL^ll /»P o jit^ (V** 5- 

ol.llaT* >u» i_iL£Jl «Lojb bJU- j£ objijJl OjJlS 0b» 4 J J S/l jb*Jtl ,^P b>l 
I 4-«^-»J *-<C>»il «JLsA« (j«^ (jS-ll Aju_^JI OljjJlill <UJU<p A5»-l_j_; j^j (, «.o.T.>J.l 
^JlP f jlJb (1)1 J Ol^^-JiJl 6 JLft 4_ojta AjL^dJ OjJbSJl Oj-Ijj (1)1 ( _g£2JU (^JUl jJOll 

LjXp j^>J ^1 <j^UlJj-Vl /v-jdJlj rJlya.ll f lj&-l JiSC ,_j^>-j i f^>>^l JLpIj3 ^ 

. l^diS ^1 tljLjjJ-lj (jjiJ-l AjUj-j JlpljiJl «JL* 

Jp- jl^i|j ii-iJ-l L_il5J oUI^-} {y> 4-<Jali U J^U- jj-o A^pUj^j-NI AJ'JLvall 



_^J i LUJI i^L^llj 3_y«JJ i^UUl ^>JUa1I oo -upy, j\J-\ OjJUll o jljjj 

4-.UJI SjJ^ail ^j -^-^Pjij ^bJM O^ULil «UwJj ^ ill OjljJl Jt>L>- yj 

: i_JL-l aJ^Ij 
l* ^Lil JUit ^ Jt>U ^ t oLjJ-lj J^a^JU i^b^l iUi-l : JjVl 
Jj-I jl t oU-l ^ jJ-l jU a-^ULI sUl ^i jJ-L ^Lil Ji* i LjJLp iLibdlj 
. jl~*Nlj U»J| ^ ji.| jl 4 wl^^JI j^J.1 j jj-| J t ^^jli ^^ ^ 
^iU. (iJJl ^ l*JI ^ IkJl il**- JLp cJjJI oli ^i <JbL| SjUJ-I «JU ^jkjj 

• *— 'k^'-J i3>^-^ (j^LJ.1 yj t 4j (jxLJ,! ^ 
^ LjXo UJ 6 jljJl J^U- y oU^lj (iji»JJ iJUjLl iUJ-l ^a of : ^Wl 

J*-* ■ ^k^b <3>2jI-Ij c.a.. /a - J J £L~«j ^jj| cJji*- 4jU_?- jl i*l_*Jl o^l./tll 

Jp-J lOilll J>-J t ( _ s UjJl lio^Jl 4j_ r J>-J 4jL>-)/l_ ; -JLi ( j^-J t_ / *^*jJli> J J>- 

L^>J.I oljJ-lj (j^ii-l o^j ojljxlLi . s-lijdl j>-j t <L.l*]| oLkJUl aJ.U^ 
jJ-U ^Lil pj£ d\ dJUi JlL. . v U*Jlj jry^dl ^i jbJL.| g^ili ikLu ij^ 

>»UaJl ^ 5JLL«jdl i»LiJl i>Jvlll a-. JjljjJl jUaJ ,y AjUJ-I oIa 0j& \-»£ 



(_$JlII jiLsdil Jjuill *» i_^ibd( j^Ijj 4i_jU«JIj ,«:>>^JI <wJLla^ ^1 a^pL^-VI 

01 L*^ . {j>LA\ 4-a^L*- (_,» 4JL>- jl ; 4jjJ-| ^j 4-3j»»j jlL-o jj>«j ^^Ip JL>» ,/l",]\j 

U:} <c__^>«j (»-^ll iJbJJ oL ilslS LJUJI 4jjji*- jJI 5_*5C>Al dib ^p cj^-p JlSj 

^yfcj t oLJ-l jj -WjU I JjJLjj lAjJtSl j 4 ; ./a>«^Jl "Cjjs- l5 1* ^j*Jl Ja>-i *-4>yo 
^ SjJd\ J>- ^ Ojljj «Ll*i cjULw> pj-s^ ^jIp ^ Lj-r*y t^l Jcr-*' ^ _^^-« 
5^_?-Ij ^ <_^iL>i at LgJ-Ls^-o ^p p-LioJi ,_£» LpLo-^-I Jj>-j 1 5— j>-U jy> 4jjJ~\ 

jj- ^Ul £j-Jl ^U^l^-VI jjJaiJl jil—T jUL-l O^LUI U_Jij tiJJj 
c o^-^ 1 ^j-* 51 cP'j^ <^»J j-^^ C" 1 ^ 1 ^j-^ 1 ^^-^ V 1 —^ 1 ol*-»i»JL 

J. LEAUT6; Droit pdnal ct democratic en " Aspects nouvcaux dc la pens66 juridique, ( \ ) 
Melanges MARC ANCEL" 1975, pp. 151, 153 et 145. 

Seminar on the role of substantive criminal law in the protection of human rights and the 
purposes and legitimate limits of penal sanction ( TOKYO, JAPAN, 10 to 24 May 
1960, United Nations, New York 1960). 



"<UJ^ -dl i-e^iJl jU»l t> LJjJUil SJjjJl ,y -uiJij jtUaLl OjJlaJl ipjjj 

i>-li>flj v-.U*Jlj p^l c^U^. ,y UjjJL. ^1 fciUL r j4u j^JlJl 
,y i,jju-Jdl ^sLU, JLjULI oW^I OjJli Lit ^ US' . aJjJlJJj 

. <US"l>J.I oL^aXia <JJ»-lj^ 

ci^jlUI ojl^UI 6lo*| ^4 ijj^JI 2j*j&}\ jjj.r 

<J}U <y jW5 f l*Jl cUiJl 5iUj-j ; Cj\iJ-\j dji>Ai isLJLl oLJ-l cJlS" lij 
IjJb- »Uii»l ^ iJjjJl ijvCjJ JU^ <-iM"' cul^l^V <^LSj >-»U*Jlj £j>*A\ 
*jJ- jt^j (jjJJl iljiSlI ob^j ti^i^ A-jh^kJl ^jixj V lilli 0^» t <-jLL*JI ,y 
<*>-lj <yj . rt^jL^-lj-o ^i i-Ibtl oUlyy )/l iUJlj Lf*Lp t-jLixJIj -t^JUil 
OjJLi J-stf a I v**^ Jj*^ <-°L*tJi oJ-^a-JLl i-JlisLl iUJ-l cJli" lij t i^jjh 
c-^u^sj jy& objJ-lj (3^5J-I *jLj«- 0L» i V^"' oUly^l Ojjlij obj-ibJl 
oJL$J (JUSf! 0U_*aJl ^ 4jjjA~*JL)I i^PjJjt CJLS" La jyj . jji*u.A]L J-*»Sll 

OjJliJ iJjJJl v«.«JLl Jy ^ U»l £^JI Ijla JU jJj . ol^J-lj JjJbM 
^ taJlp *^s.j* \ W^ JU*- rjjr»\* ^ «A2*J.I j*S* ^Wl Ujij* *UJ oUjiJl 
Jidkl ytdp *jI^JI Lfc^ij^ *L>-j 4 jt^iil oULwi ^ ^ii lJb>- _^s*J jd\ jlpIjI!! 
iJlJbJl ., .to jju ii!>UJL i-^U-l JUsljiJl j-a bJLp £j>jj 1WL. b^J ^ 

. 0U)f I Jji^ 5jUJ- V^l ^l^l^rVl <y ^»>l olS> d^J \ ^ i 
^ Jj^l 0JL4JI Ojj Ojlj^)l ii»JL»«j Dl v^ ^J^^^ 1 V'j-iJl ^j-v*> ,jij 

U 



oUI^^I Oj-iL* liSj i_jLLJIj /<:>>^l VJ^i ^ V^ \"^J ■ Vj^ ^J^l 

AJl» 4 t_jLi*Jl ^J[ 4iL^^/lj iJLft l 4i»** AjpUji*-! Jaj|j-siJ «Otsfii*J 4jM liijJuJl ^ 

Jl*l _jl t i/Lii j*P jl iUi^lp K^p^aii ^Jj$> j\ <■ j^LJ^/I JaLijJU 4*«*jCJ| i)U-l 
. <Uj>- *j» i*vnbi« j*P jl t ^-4-» Jl 4**"^ "OjilAjl 0*l>- Jl t *ijli 

^ Lsitl JLic <^Jj t i--jL5jJIj xr^^Jl ^U«-« ,_^Lp hj^^i ^r-L-^l j-^*^ ^ J 
Jaj ^yu (J\j-3r$\j tyLijJD «^-^ uH 1 ^" 1 f 1 ^ 0l p^Mji iJLSUj 



^ill J^ At\ i 



XS- j] (wjlijJlj <j>*^\ iji \.4-'h\.,> iJjJlJl j-iLo L«J^P p|j_y« I jJapJU Oljjj-I 

oJLa SjJiL-* ^ (t5l><jJl S^JL^-j . ^LLiJl JLJiJij S_-jLrL-1 o^^aiM Sj-JiL^ 

Aj JiSij d)i »-J>mj L» jjh IJLaj . <LLJI jjU^J *^>«x3l Jasl- ^ 4Joj?- AjUJ- ijiJJ 

jju jT iJjiUJl SJLpUJI J>-Ia V^xj ^1 i_— UJl «^U J!>U- ^ ^jiliil /»UiJl 

. ^jJjjUJl /»UiJl ^ji A^jjlill JIpIjaJI oaJbic-s 



^ ijjaJl i*_J JaL^jj oLkLJIj JijJJ-l /i-r*-^ *JjJiI ( _ s L*j (_$JUt ^k.L.wTJI 
(Jaju ,^1)1 jj-l jSUll uit>U<j lift .i^l^^^^^JL^JU JL>«^ V.^1>J.I 

■ Qj*" j**yr H^r 5 *"' *— ^ju a-»->«AI ,$* aijI-n* iyDI 
LvojI J-j-ij LgJ| Jj Laj_>-j i!j-Jl ^^Lp S^^Li o— -J ^j 4 iJ^LaJl *J1 ./all 

(Ji1>Jm-1I yu JJ^Jj-Jl OyO Jj t «-«Ji>Ji.l -jg-l./a < ^^ylp ilaiU-Jj (_£_^Jj UjlJLA^ 
(JLp dlJU^Vl Ol ,Js> «U^ V Si 11 1 <__» l ya^i _>t OjL^Ij Jj-SjM 4jl_*J- UU-vi 

jlj t AiLLxJU 5-JJlll Nj 4_j5LiJL-( Ulj_pi Jal~J N <Sj-=r oLjJ-lj (jj-LJ-l aJLa 

. *UipNI «uU *Sj ^1 Vib \^ajy>3 iljjJl Ji£; 

J-A4>d SjjJj il cJapl aii c o^JaJl oJLfc lJjJu *J 4jjjjL£jJJ| (JaJl jl j_yU 
JjJj IJL^C rtJLJl <±Ui i_Jdaj Jjj . J _ix«^ a j t__olj a UaJ L2ij iljjJl i>J_ya-« 
jA j t rt_jjLi^?-j ilysl Jjis-j 4^_Uall oJlft (ju i^^ibxJl |j_v« {j& U^jP iJjjJl 

SiUU. -JjjJl oJL* c**-xaI IJljJj . i_ix*Jl j\ iyl\ JUjc-U Nl .jlji} ^s V L. 
iJbJL-l oUi'UJ.I ^J iljjJI aJ-JL- ajjJ; J>4 ^ ^lyr^l _/L^L| L4_.lt: i_*j,j 
*JaJl 6_U ^ i-JtcA-l oUlj?-)/l OjjLi ^twsli t «ujj>- oUL»_^ y ij-ill ^ij^-j 
iij-2-J-l -Lw 1 g ; . « *-ti S_iLs-o> a-o^S'U'u-* (J^-Lp-J Sbl jj-^Jj <kLJLl Sbl 



iijjLl o-j ^l £}LJI Oj^jj L^5U-I olj-SJl cit 1*15 -ol Jj> JU»Lt ^jUH . LyJJ- >l 
I^UJ.1 t)t» n-.j*-^ IJL» ^,-J j t »Li; o5j5 l^j tiki; UjjJjL S^i**^ oVT *5UJ,I c^JLS' tj^-lj 
o^J-l jo ,_,» ^ i pIj — li J^ (JLliJIj JjuJI ,y I^JUa^I ^ s^aJl lUL-j t aJ 1 -^* s >» '-^ 
**jLi«J jj+I J fL3=J^U *J| £&! SjJU-I oL._^Ll jloj 1 ji-l j JjJl 1.15)1 *jJ j ^t i_Ul 

oUljjj ,_,» i-^^l (j-j-JJl C~*Sy 1 i-Jj^J-l oLs-L- ,ji ii^l ►L.jJl llJ5j_)1 L»Sv! i JliiJI 

. <il)_j>«-Jl t--»L^ ,_/ ti^Tj oidj oJU»j i_..fc.t.» t •JjUJi.I 

-L-T -cui'U^. ji^ -o.JLi ^Dl 4jJU^JI i^!)Uiyi v,A{: II »U*j Oa-1 tjlk^ t L— LJl Jii^Jl SjjJ) 

.(Y< ^ ,j^£ J&\hL\*Aij>\M\li~. JjVli*JJl i^jJLi^li.J^J.1 

U 



UUaJJ JilillfUSdlJ 0) 
ut v-fo al^iNl oIjIjI Ol >UiJ! I Ju j^jij . J jNl UUJl v >l ._JU Ulk-J J v-liJl o^ 
*^rf- < Vi I , » jl Jjjb| «j-f=rl ij-»tj i; J *J_> jJLi . . . *J jjJl *_<JaP _j* ,j<— "1 i-»J-* jj»j «l>«-5 

obljN JmI ^sll ,^» Ujl*-j iJj JU . iljjJl J*-t ^ a^-jjj UjjS\ ^ jl. CjJiUJI >J J 
jSill IJu» JU J j . Ij_. ^S! L|ili J g^- M j i i^-jjJI 1 n« t ij J^Cill LfrlS^i *l>\l 
Lj-ijviiwi j t->jj-lj Ljjj_g_s^T J Sl!L»i-« <lj jJI jJUaj il*j- ■ 3 j-=t e -* il)_jJUll >-i.» ;;■»! u> .-»t ■ .■!! 

■ "j** Nlj ij-^4 - ' ^yj *^"J.r" '-fr^J «JjMjJIj L>-jlil-| 

t <iji-\ tiiULwij J^ill «i*Xi JU . <i jjJl J _>JU Luj Jlj>-N I |< , ; h. , .,-ll yb ^UJl *UaJI *j*e Jj 
f-liJLJl olilw i J JiSi »Jj t o*l jJI Oji j^^dl JUl...; Jj . jUtfi j*t d)jJb 4-ip Ja-ill J-=-T Jj 

jJiij rtJj<.<j|_jspi-il ^j* +\gi y i\ Jju Ml v»l>^f JUajMl; *J *w— j jjj n'., J >./»ll J jJ-Ij «iojj (J^ 

liliipl SjjjJl pdLflJ 5blp .lLsOjj Jj c.p (T o II 4 ; ,/!>.. til ij_jjlj-l Lf «-»»J ^-^J "ji-^jH *-«L>*« Jl 

. , t jT ojj 4„,/r>«J!j| i>Juail I'm ./i ijJ&*i i— i_^*» f-~ey\ l-i* Ou 
Donnedieu De Vabres; op, cit., pp. 54 & 59. 

Ulilj^jUlfUidl-^ 
o1_jJ.li Lull IJL* J=* JJLp jjj . ijjLII Jp iJjjJI ^»^ Iju^ Jbx*! Jl L>lLl J ijjbJI c-^l 
Otf U-ij . U.U Uip ^ jU.Nl ^j-ii-l o j^j. L.j LJliVl iJjjJU *-JI>+lj SrrSuUll 
<jl lSjj 615 SjJUI Ulil J_Ji» ij^i ioSll JjUJ ,yJl ,y» iJjjJI ijl ^jj ^JiUJI UliulJ J^J^J* 
Ol tyf-^Jji^l ^i^i-l IJL* l\* j . L*J=u- \~>rM ^SLi Ml o-J iJjJLlI & j j*^ ^ L.Vl 
JJ5J ijllVl (^IjVl ^JtsUw i l+JJb- j ^^..AT v>s-i» •'J-^ cr*^" ^\£ ^J^^l ^J-^ 1 lt* 1 ^ 
<-.. «-t Jl J iJliVl !J^>-jJl Jjaju °jjj '.«; j-*-^i ^k* J-*^ ^ *s*r^ jjJJ-I oJL» l.^./i.S'J c-JLS 1 
cAj J-J j . ij-iLill jup iljjJI s^ J*»^ ijjUl jjlp ^_^_iJl SjSli oJL=- IJLjJj . JllVl .j-^-lj 
J_jJli ^L.1 Jp jSijJ Lgj^i LJiUJl tJ!>Uw i JliS/l ^j-ii.1 _j* ^j^-jJjjj ^L-l ^ jSijJ ijjUJl 

.iljjJIy. 
yJl *-UJl jJUll iUs- JLp .j-S'y Jl &\ Lr 4 JU.NI .jjJUJI JLp JaJLJl ^SUJI ^^J^ll jJj 

iojl 7«JU<k UjLjpIj Jj iol« ~JUa^ U-i-^.^ N ' jU.Nl l _ r ^J r \ »JLa* J illf i_.«,:,,ll lj ; ^>o 

. a jjJJ SjJjUp jl 
CiyLii\ SjL—. Jj^j S-.aimi 4.M..J1 LiJb- ^ ^VT 41mi _,jbj V « J *SCJ-I {}# jLJI jjLJ l_« JC-pj 
JLp »Lu i^jULI *JL>-IjJI il)y-iJl J i_i_ r s<isi i cjjJUJl S^SUJ IoLm Jy> C)L? J-ti . ijjjJLI ^LAs 
•^fysi*\ j . vpj j-iJ.1 1 JL-x ^ .jjC^oj.! (j-^-l La JUp i «J?L>J.I j O^L^J-I » j£ Jr>- <■ L» j_>-j SU1...I| 

CjJLajj . />Lp <»-_jj *il>mil JUs> j f-Uajll il^l ,_^i«J J-*a SjIjNI O^im lSjLII i_JjJ-l iwi>w^i 

» JL» tjUa^ J »Ui2Jl j!>Ui~il »UJl L«-»-j ^k* Jlp! CjT Jl <- r J J J '"' -l 1 *^ >^ IjJ^UtJ *5l»J,l 

iJb oLWpLi i ,j-JjJI iJaL- ,yi ^ ^wj j i\WVi^. Jjjil Y A J OLL^JI ^ L.1 .lilt i-* 1 ^^ 

JLp Oi*-*^ 1 «^^ <_ji->dl JJl—j ^j-Jl J^-j (j-J^J ■ '^J-^ 1 ►IjlpIi X^> J*jJI J UIk> 

= itS'U^i OjJj tutAiull J jvjp- uijNl oli^j (JJNL \yrjj u*J»l Jl J* l>^aJj . i-ilj^Nl 

^0 



f j£»Jl Aj> i£j~^\ (j-J^JI Ja-iJj ' »LaiJl *k-.l_jj jv^iUj- jl *^Jj[ J j-*o jll ^-£ M j»«J ,_/pj 

jX/jjj Sj-jaiin CjUI^)/ Uij J«ju ij^Ljl *5lj»JJ 4vl>- »SW» d.'.iT »Uoill JLft. ^j 

. <L»&£ oUljjf)/ Uij l _ r A£ jtJljaL-l ^^uul 
^jj ^j—i j*j «Freislcr» i— Ujj o^j> ,y ii^^-UI ~5l>^.i U^lW cJl& UlJ-l ^Sl^ L.f 
«JL oLji* tJjjUl Uij ,_^flii *JL»J,I «JL» liJlS'j <, i_jjJ-I p«JUJ» L»^>- Ciy\J\\ [t . ; W.>yj .ux«<l 

sUoilt »V> b\Sj . j^.ljJl ^* gliJill ,jJj>*a ,y Jjh Lay - Judges jw*JJl JUOll «illj=-i! ^lAJj 
SJaJL. ,y> gr+fi] l*£ . ui-^il SLaJJl J^Liu-l jj! it Jbu »LaJ»Jl Jtilfc— N JLs- jJI 0U-s<JI ** 
Lji^ jl ^1 iSJjJI JLcl_j5Jlj IuSUJ.1 -LiXi *il ,ji>- t *plia JJu>d -<:U oUA> ^J* j \j>- i*SUJ.I 
. i^U-l pSUU ^ L.U c-Jdt, f ISi^l ^ ,yJJl J> cJL-sij . LJLJl iJljA^Jl JU&JI 

j-jlJb- «kJ j, ciJUij ^UM oUIjjj-J ^ cJl5 jJl cJ^UJI tpUl c-JJli i JUi ^Vl j jU 
il>ji ^-Jj-Jl oUaL. jijJai ^iJUij t Imi *JlJbJlj ii-jj-l r-UJ[ hJJU}j ikLill JL»_jSCJ-l L|jjJu«1 

Jj Jl Up ^^ 11 Ui jj . u_jjJ-I ^U^j ^jJl |hJU-j i-juIJ i^U^ ^l !j\t*s. ^Lii^^l 
Uij p.* jLj^.1 ji> jp UjJI j! LLJI pJ'LflJLI ^i :UJ & jbJl f ItiJ 0>ll jll £-*! 4 ; Wl.,„tll 

jlS^ly»m.;LAAll AjjLL»<-,a» ,/ii i^LAillojIi)!!^ IjL-jjpiljJ^l jL^J'i/l IjujjT Jij 
jj J*aZ>. $S jJj . L^.L»i (_»ji jJI _^h* «J ii >..j *J SjUwi l«iL< i»jLi« ,j1p j^SII j^H\j aJIjuJI 
J^»-|j Oj«*iu »Uaill />UaJ »L«J| ^ lj_,-4 JL»o ^y*- oUaill ,^« j*^ iJLP iiuiil jj 4*Jp i<jlif 4>-jj 

tJjJLaJl oJLiill dlL" i«j- c-ij ^ <\i o. \ UV Ox L« !>^)l ^ uSJ^I 't* p j Ji f 1 ^ ^^ ***^ 
. j2j> *-jLJI CJjiJl ,ji «jj1»jj *'/>t'M j*o* ■!> OliVl t)jjU!l Jbfj UL. jl ,^JI iiyJI 
The German Cod of Criminal procedure, introduction by EBERHAERD SHMIDT (fred B. 
Rothman and Co, south Hackensack N.J., Sweet and Maxwell limited) London, 1965, p. 9. 

JaJI ^p o^-Ssi; \1\Murfyi 4JO-J jjL cjUIS^I oJLjj iLoL^i <0} s ^-1—* ^-ai >» d) J\Mt 
ji\ jjjI-isJl jij-J liiU^Jl «Ju» Jl I j*jcjj ot V-Jjll h^ ^ 'L^ 1 -*) 1 J^* cr*^ J • **y^ 
= ii* j»j»-S/I v*^' *^j* ^'^J • jajt-uJl «-i* jjrf t>y^ lt* "^ Ji (^ J^J tr 3 " (»-»j*^ W^ 



n 



U. KiSi JJj . *+>-Jl.\ <JU--tjJI j- JSCij ji>-^I ijju «Jui ^£x M ^iUaa^l j-^U»>l dt U^lj 

JOHNN. HAZARD. ISAAC SHAPIRO and PETTER B. magge. The Soviet legal system 
oceana publications, Inc. Dobbs ferry, New York, 1969, pp. 5 and 6. 

J JLJfcll lift dt MJ . Lfc JLjxJL SUiaJI ^JjJlj \ W Y *U ^ iJ^UJI J^\jii\ »JL» C-jw>j liUJJj 
Lii jj . ^jyfiiJl ^^Lp ^LiJI _jj» j ^l^Ll lJjjLSJI JLkj ,_jj 4_x-u<lj ?kJLj el „j al l »tJL» Jji Js« 
4_J* £&>*> Ci\ (j^UwiS/l JL»-1 tgjJ i-cUis-MI ajjiuLl ^Jljj jJLL t^JLil (j-^UiJ its' c i-LlJJLJ 
iu* (ji («-s*j JJj . olyJLwJl 0_jjU q0j*xu {ja ijywi (j^J iiJL>w« il 4i» jJUal «J jJj 4j_jjL»JL; 
j»- j!5^1 ,y cUi jJUjj . 4.hV„.:11 jlSiSlI ,y l^-JL^ .y-*; S-JLsLl ol*ljjr>U OjJU \ <\YV 

i-*L- Jl ., ^T,,rtjU< ^ <Jlill JLstf 1^ *JjJ-Ij *-<lil oWjSf^fl il>Jlj f-U-Jlj ijv-J^I ,_^P >-■«■,« 11 

. ,jj4»^Jlj (jiijill jji **->lj olViil {y il JLsrj T^J *H^~ cjUU-si ,j^ p ) "U tJL'j'-j i Anvil 

HARLOD J BERMAN; Soviet criminal law and procedure, 2e edition, Cambridge., Massa- 
chusetts, 1972, p. 48. 

IJL* o! Ja»-jJ JJj . ii>«J-l «JL* JOJLp^ij ^ ^JJl m » fc- jiUaJl A-JtiJL-l ol»l_^if)ll Oj^Li 
c ijjyJl IjjjjI Jj ■> ui'lj-* LfcH SjLi^ll oJuLfcl ,Jl J^-^LLJl ^ IjjiS" a »,./»,* JLi j->- V I OjJLiJI 
*i»» jiUoJl ^yJj^JI iljjjUJl *L»iaI (j^xJI Ijp Jij . »LiJ]l f l^>-lj <iiil "--iS' ,y l^>-Uraj^ »LcS'l 
c Sjll 5j-il-l {y <*-i-a l-^jji Ij-»1«j Jli c-j j~J! ijjjLill Jb>-j i)l ,_,!! J--s0lil!l oJLa ^Jb \ S"\ ' 
br ^tisM fUiilL jJui fyf>y J^ v_JUJl ^y jj-^u *Vj ^ ^jj-^ll ol« x-j!>j ^ lj_^i n-jjl j 

HARLOD J BERMAN , op. cit , p 66 SCREVENS; Droit pennal CompanS, Bruxelles, 

fasc. 2, pp. 94-109. 
(liL*) ^j-JI i\iH\ ,J *-*k£?\ ol»ljif)H OjJU S-jt JLc jlpL- Le *JJ »Lp *s;-jj Jjill ^j 
i«-J ^j . LJ'ljX-iMI *JjjJl Jb ^ U-t>L- j 1>-*L-. 5bl DjJUJI _ rr x«j L— jj ,y i!j_jJL5JI iijiu d! 
^jj cJLJ ^Ij v*^ 1 '-^ ^ji" <J^jil ,jjj • *~£l_r-S^/l V 1 ^ 1 Ji^*^ 5,i ^ ^1 OjJLill 
c-I lil Oj^UJl f ljis-1 J*l*i >^tj t lilijJ-l ,jli* Jj-Ill c~^y t iJjjJl *1»L- JLfb Jjj>-< Jl 
iljjJl JUo Jj A^SIjiiVl i^pj-lJI d)j i .,A « jjJajj iJjjJl f lii! i_.^rr — -1 lij . oLp fjSJ- ^jt- >y?* 
•Uiiil o<^i» <o »«— j ^ JJI jL1»)/I ,y oljjJ-l flji>-l ^ J*-jJI ^Jj i CjLa.J a . l l lSJj>-)/ Slal i>»^« 

^j^aull ^ Uaill _ i 
^j . tsljUil r±e i_--j .J^Lii^li 5_^i ,^1* Systeme de l'apartheid L s_ r sa^«Jl »lkJl juj>j 
= {y'/.\f\ aJuj ,jxJI ^ j i L /* , J^" *»-L«— * 0^ '/-^ -i ^•■"::^ M* *' ^-»S cJlS 1 LJj^I 

W 



i*SoJkl oiiSo Jjj . L^J^JjLo .iJ->«jj Ljjj-^aj ^jyUui ^L^aS ^J TT^j V* 1 ^"^' 

. jj^—ijJl ^j^aJ ol ^JlJScili <jLiJl IJLa ^ L41JL-J LJUJl 4jjjJLu-jJI <*5oJlI 
U i-iJLS' ^l r\^>*j £ JJI ^S/l t i^jAjJlj iwivaii . ij jji^jJl 5_2JjJl IgJ-ijjl U5" 



(jjj J ,, rt <i (_5_j^aj» Jjf-U- J>-jJJ . <L<>l»2>-'y! p-jjLSJ?j j»J>j-h«lijO Uij illjo.-i^ (j^Ui-i jl ljISj 

£j— llj U-...JI jjij jslaJ-lj tjujU-l tiiSLJlj oUJl cjIjL-JI ^ Lik.Ul ^l^-Vl »Li*l 
. .iUi jJij JbjJl .-JlSCj JjLAJI j i^pUJlI j ^Ullj iiil>Jlj tjk'y^Lj u^-ljilj 

oljjJ-l uL> ,j1p LjilJUbl J-Srfj If^JiA- 5bl VM" 1 ol»lj^)ll O^tf d»» JaLdlj j+iJI 

Atteintes pontes & la declaration universclle des droits dc l'hornmo en Afrique du Sud, un 
dtude de la commission Internationale de juristes; objectif; justices, vol. 5, No. 4, 
1973, p. 11. 

1 LJUJl Sjjji-.aJI »lSl>-l <p_jj>-»^ t iij_ji»uj» LJUai \ • fc~J V *ij a.. A ill ^ ^ \ 11" i^ jjLo 

• ^'V i^lill-JMl '°J!- 

t «i jji-»A' iJLii VV li-J VV «J j S^^aiJl ^y 11^1 iu-jjlj-i T ^ <Jb» *jj_ji^.A ik-^billj 



Ajjj^-JJI ^LpjJiJl JjJaj JL>i-<i J j*ta£ Ll*Jl AjjjI^jJI i*5C>cll C.J..C- Jij 

J (jJlj-SJl ^y> «^ ^ o_^UJl IJla ^J JI^juJ jt ^LsL-I O^liJl *S^i ^1 
jl ciiii <-iialij . <z*\yj c,j*\j\ ^^aSUj l? L^JyL ^l jLj^l *jjiJ obi 4jj1*J| 

-LMjj 4 oLjJL*Jl 0jjl5 ^j-vaJ j^*-j«j J (j^Lj-SJl jlj^r f -JjJ iijj^wijJl £«_JLll 
i*^i-1 ib*-)/ V^*-* (j 5 '-** u^j '•"^ JJ^ ^ ^ *-^4"' aJj1«J.I i^a^^i 1jl-» 
ol LLJl ajj^l^jlII LSs^-JS <^>jJi}\ c*w U-S" . (^^i-JaJ-l L^Si^ Jf ^p JJ 
jj*> Cjp-Lstfli c ijSbi-l cj\f-\ J s r y\ OjJLil 4jjjju^aJ! ^Lpj_iJl JjLvpI J ^jjj 
J jJ-lj i^saA-iJl *jjJ-\ 4jL«^>- IjL;-* j^j: ^1 jj^-jJI ^j-^: Lj_*K>-t 

,yJl oUL-^Jl {ja tiUi ^j p-fdl J J*LJ| J-^!j frlsJlJl J>-j iiwadl ioi'UJ.I 

. ybsLl oW^I jj^^JI Ifc J*U-f 
• ^7* f\^ tA* 1 ^i'-*^ "-LAiJl cjLf>- j-SL-» Oji }j& LJUJl ajjjX^-jJI 3^£>J.I 

ijiVpUJ^IIJUOli.pUJ^iaaJLujJEOlj.AJti ttfjbyUUiill JjA^Li 

Vmj^ tyj^j J* - *ji hjj"*^ f • A *-j LfcpLvaS oLi 4 LJUJl Sjjji^ujJl iuSC>J.I 
Jl oLlil IJL* J L^kL- jls2 fr*. L^f UJ - 4 ^^idl \aJ\ pLaJJ J| ^ j, U 
i_iLiJ 4 t5^i i^U ^j . j_^ojUiJ LfJtiU^, Jl JiJLi ciJUi OjS^j 4 «Jl jUl 

U-4 ISj^il OL? U^i 4 ,_yiSJl 4a£j>^a <iJ9J j>P LijJi <bjj^v« jJl k*£s*l\ <k^>j 

4-SL-AJ Ufc-J \oY (t i J U-AJj| ( y IWi-Lljjl .rVjJuJl 4 \Wi:.* J . -, -_ - 
jotSlI i^SJ-l IJL» ,yj .Vio^ 1 \ >£ ;jlpIJ Aj^ULJlijji^jJl.lS^-T-ip^.^. iiij^ai 
t/ll JUi^l uu .jJlO-l »l_>i-| yj i- JJ ^yai ojl ji at ,>~j *:! LLJl L,>^jl1I USUJ.I cJU 

• W-"jJ <J^" J^ ->"^ ^J ^ J-^i it j>>J 



^j* L1*JI ipj^iJdl iu5^>mil oV i c^JJ U JS" ^y 4jIjP "b/j . S-ju^tdl l y> JJ ^S\ 
( _ r ^>li Lfi^i i (_£j->-\/l ^U-aJjl oLf?- i-s^Uxj i *p-JtjJl />^L^j jj^-jdl ( _ y s^li 

. hrj> J&\ ^Uil r l5^1 ^Uj £j Jidl 

OjJLiJl *i^£ ^1 4jjj^-oJI oljU.sfl.ll <_jk>^ ,j~*- <— iJj-ll II* ,_,» j^iij 
«^o ijjiia *^>\ji ^ UUII SjjjiuojJl i*Ss>iil *UaS ^^Lp LuU-i jux>u lij <, ,^51^-1 

Lf J&\ Ui^ t LJU-Ij L~oJlj UUajJj LJlilj LJy {ja JS - ^ ^jj^wJ-Ul ^UaiJl 

^ Lf^Jbi^i. 0>1 AiJl <uJC>w»^l^j_ ( 5iUJUUAilULS^-lUl .oUS^Sfl 
U-i jj^-JdJ jjlUI g^-idL! jrJLJl JtUuJl jJaJI JLjS'txJ oLaaVl JUp Ifi^j* 

■^«»v 1 II jftsA, a 

JL^j-SJl ( Jj^l) : l >»— i Ji (ijj^-^l ^l^rl O^UJ Li-lja jh-JJ 
OjjLi ^ ajjjJL^JlII cjULwlJI A^i ojx-Jj . CjLjJL*J| OjJli ^ <L>jjI-«»>AjI 






Y^ 



Ob^aJlj (3^^^ ^bLa^j oL^SaJI q$jU5..*\ 

(. SLi-l eJLft /-■> A^jjca C^Nbjwo rt.Jfe.Vo (juljiJl ^jL* *"• $" U^J . «Lpb>J>- jl oLJ-I 
^ywaj j>»J ( _ 5 ip ;c*i>d.l 4jU^- jjJ} oLjiaJl O^li <-J-X^j Jl>Al lift jUaJ ^j 

^jjUJI j»liiJl Ljii^o ^1 ioUJl oL>-l^lj ob_^Mj JjjJbLL jio L-i *^i>J.I 

.il>bU 

t_5 JJlj t JjUjLI a Ia jJii ^ 6 jljdl tijIwb-L? £ol*Jl oL^-l^lj oL^sMj JjJfcM 
( *^ > >»jj| lift j,p ^uj . oL^-ljJlj oLjJ-lj (ijiJ-l oifri (j-LJ.1 ^^ ,J JUi 

^y> olfjJLjJl OjjU ^ <L-oJk| JUj <JLj\jjJ-\j jjJjjLA-I Ci\ Oif-i *-^ ^J-^ <_5*J 

: Ujj SJ* 
(jjjj-l oJIa ^ JUj ^1 JLo 3 1 ^jJlp ^^ri^l i-iv^j t\Ju£\ d!^>- ^» cjL^Ij 

^ 4-J->" « ►aUs AjL*J-I oJLft jJLJj . <Ljl^-l 4jL«J-Ij <Ljji_«J L« jAj c oLp^jJ-Ij 

. cjL)_ji«Jl Ojjli ^ ty 9 ^-' ,i->-.tt. l l 



s-lijJl j>-j oLaJI oUaJLJl aJpUwi j*-j ^**jcJI ,jp- J*-* Ajj-iS^il cuLjJ-lj 
. 4#y L)\S U_^« <jji (_$Sl U-^>j_« Lfiw-jLi? l)j5sj jl ( j5Lc ^ t a-oUJI oL?-ljJlj 
Ljju«jLir 01 UUs 1 a_?-Ij^U aJL^I LL*«l oLjJ-Ij (Jjjy-I *JLa iw»jLf j~j£ IJLfJj 

. jjl^jJI SiL*J LiJaj «j-iL« J^JaT-LI ii-Uail jjl-<wUl ^yjj-^aj ^ "CLPjj-1^ 

j^5j p-^-iii il)^i iw^j>«ll oL>_/Uj (3j-2J-l o-*jbj IS} As)* >. i£y>-\ «Ls-U ^y>j 
cAijiAj ijyJ-\ oJU i^jbr j-XjJj 4jUjJIj j^^I <-uLp^J-Ij JjJ5>JL1 ajUJ-I 
^JJI jU.)f I J i>^L JiVl oL,>lj Jjii-I ,y U^Ju ^Lil a^I> LL-T 

xo^JI xs of jj>=i tAi . VULl Vj^b ' v^b ^j^ 1 ^^ ^-^ ^^ 
aLLS" br hj^- j\ j>. ^l ^LJlI Jl i-sU+l aJjJlUI jjJLff of j\ <_AJL*Jl jf 
U_J oljJbJl OjJU) A-.LJI plS^—Vl i-L>^ ajjIjJI oJl* Jt>U- ^j . jjX^-jJI 
^1 oUjJ-lj J>2J-I OLw' jUs>| <_y» A-Sbt-I aJjJL«AIj l^UjJIj ^jjsJLj jLo 

tfiUll gj-SH JUp! ^ y» ob>lj t3ji>JJ a^ULI UJ-l ^ ^1^1 ^ 
*ISC^-^ £*SJ tU-i-l «JL* ^i ^JSlI a^^j^ Ol ^1 . lijbj-LjJl OyU 2^*lj 
Silil J JU-I ^ U^ 4 JUi^l ^^u j^jd ^iil jj^^JI A^rji Jij . jj^oJl 
«LLl i.j». jl v*kJL)l Ai>l JU Mo^l J? Of J* o^ ^1 jj^^JI ^i V 



Iz-J iDlJjllI OIjUj . i^aXsJJ i*ioJil ^ S^L* A-SliJL-1 (_$jj>jJl *ij J>- iJU-l 
^aUI ^-iil J>-.Xa (J U c 1*4^ JS" ^ <ul* ^j-^J.1 J^iJl jo^ uiV^ 
(-JJ5o ,_^Lp fbj ^LijJl f^iil J^^ OjSu Laj . J*iJl IJLfl *l_}*- <jja»JI ^ji 

iU-l j^i i ^iUJl g^ill jjl* JU }L^t £» ^1 V 1 ^ 1 iiL*^JL! li!)Uj 

Ob$£*JI jjJlS^ (bjjlujjJI £j£jJall_A 

<±~>- i ol^lj plIjJLl i-p^i JbJL^ ^ JcU-S" ^j^-jlJI o^UJI ( \ ) 
(Y /*n Silll) oL_Ji*Jlj ^IjJLI SjP^i Ijl^ J}U y. v LUllj j^^iJl sbl aJ^j 

1j«j>-j /»JLp) oLjj-2jJ| 0j-5U JjJau (JUaij t <^^t"l (_y»j ..ft'H JjJjJl ^....^a-TJlj 

l_jUI) «^l^_UJ Lwu-L^S/I cjUj^IIj LfU£L> ^1 cjIj^J-Ij <3jiJ-l J^>L>- ^ 



f l£-\l UJLUL ^a; yJl ^I^Ll jujl* £-». ^ oL^JbJl OjJli JUaJ JajJ. J 
i (jj^-jJI y VY SiUl) ^ IS^Vl JLia j-p £biVtfl ^ aJi^j k_jU^I 

^JjJl <y c? ^ f^ 1 ^M ^Xj (jji-^l a- ° V Silll) j^^jlJI LjLiSC 
jJl ^I^JLl JbJL^j (j^l- all y W ^ <\ SaUI) I.^-mu jl -cJdij lob »b)t J 
i>* ^J^ ^< > - p j^J^I jd ^ ^-i>- v_-o«_JLH (jJUjw" *L&*1 L^p JLsMjj ol jSo: 

. 4~sO>«Ji tjiJl (1)1 jy jjI-iJlJl aJLp ^^aj U, Slelj* (oLjJbJl 

tSaLil oJla J^Alj . aS>-j cjUj^jJI Oj^U X^i (j^L*- J>\^\j <■ UjiUJl f-jji 
^aL_« JL>-jj SjJIjJI bJla u-JUxjj . objJbJl djili <-» ajjji^jlJI 5 Jl jlJI l^pjii 

Ojili ^ji tjujJtdl SjIljJl J&Uj t *d jjJLiJl «kL- jUa} ^ji fj-iil U>iwi» (^y-I 

.oLjixJl 
(j-^jLia L^o^t A-jLisL-l jj^j^jJl ijjjjL^a 0} t»5v>Jil oJla cJli x\ ..rtll IjIa ,_^j 

,^SCc N ,ji\j i. LjiU^l ^ SjSUJl 4 tjAJl jj-iJl ,_j» Al«lS3l tn.JaJl t3jil-l ^ 

jjS^ Nl JUL UjV b\Sj . IjJl L^JLlj ^1 Ja>].jJ,L* J* j\ yiL« j^k 



aj^J-I (J^ a-sL^-I uy'j^' W-^j^j i^Jl ^j^l iLiijl 0j5L tl)T ^bJLj Oycjj «, jjU 
,y f^JUU aj^jJLLJI SkLJl iD^s i oLja*JI OjiLS ^ AjjuyidI ij\j}\ ^ \J\ 

Lj-^Sv^- ij ^^LiM A-*_~_* ^ Ski....,)! 6JU» * « .* S Jjj . AjjjJL^ijJl ( j*«>i bU * ./*j ./y 

^LAS' i_— ibxJlj ojjj-^ai! ojjJLSjj f-j-iil IaU-jo ^1 a^jIjJLI a~>L»JI oljLtpl 
ajLJ-I JUaJ ^ ijjjjJJl A.-Jal^i f^-iil ^jLej • 5Jb- ^jip aJL>- JS* ^ ,*:_>>Jl3 

*^a>«j Mj . i«Ull i>Ju<ailj Cj\jji-\j i$jaA-\ <ju Ojljill ^^Lc AaJUJI Ajjj^Jlil 
ikLJl JLkl ^ jJL/aJ U_j LJL«JI Ajj_^.JIJ| aVS^JLI AjU^J Lwxj^m-'JI SjIljJl 

(^ . jjl^jJl (JlA*! LgJ i-JJliu J La l 5j2J-\ *Jio JU^o ^ £jJUAJ A^ljjJLiJl 
^ lij US' t A^silj A>-jLvS> C-JlS" lij « AjJUJkl eJj* ,JLshuL~j <jjj^j,Ai\ iUioJkl Of 
^J lgV>>>«l~»l 2"1^>»J J A>*-^lj Sjj-^lJ <*-*~»Lu J) ajjjjjf jjJu i_jLa>J|j <j>td\ 

. Mju Lo»i (ju^« 1*5 c jj JLSj ailpj 



T. Renoux; le conseil constitutionnel ct l'autoiitg judiciaire, collection droit public positif, dd. 
Econonuca, 1984, p. 527 - 531 

, l _jbS3llJiA ( y"liJU i :>JI(Y) 
W 



lift ^ iJ Jjl J^xJ ^ <L^i t iJLJL.1 ^yj| Ijl^ JjVl cjU! gjlu 
L5* «j*o^l tyUaJ^-Nl Oli Jv*i ^ ci^J ^U-Vl I!* ,>. liiUaJlj cTjlJLI 
JlkJj 4 oU>lj JjiJ-l JSU- J £jiA\ aljiil Lu, u^ < *-&JM JSUU 

oLL^oJI Jjl J*u ^i vi^i ^hJM ^UJI ^1 ^ls« yUl glluj 

^j^dJ jJaJl j: -L J 1 OU Jvai ,y <i^_> t <J& r \ u *j^\ J iv.U-1 

d~^ y> pIj^. i oljJUJl OjJli J^" Jlki t»JU J^i ^ d^J ^ c 3JUJLI 

J^U-I Oy 0jl>dl JLp v LbJlj ^^Jl Lrt- ,b ^lU-i cdJlsJl yUl U 

CjULo-s^ Ott J-^J (_5* ii*>«Jj . l^LJIj v_a^Ux3|j ljjjjai\ f-j^i) ^ ljUjJIj 



YA 



IJL* Jlk }Je*l -j i^jpj^iJl J-2s»iJ ( «J r i^)l iljiil l>A*o ^J liJUS Jjuj t^j^ijJI 



Y^ 



XJjjJl oUaJL- LfJ OiJL£ ^dl ik»JJl ^ ^i V 1 ^ 1 Vo-^ 1 ^ J-4^ (^ 
aXa£ liilil ^»ljl CJIS" t iiUail S-&J.I Jl^P ,_jiii . i^j^Vl ,jP l^w« JS" cJUailj 

IJL$J ^»bS3lj oL/>UJl jls; juJII jl*. dJUlS" JU-I cJUij t O^Uil (ji ^ 

oUaJ L Jl j^o J. /a -i l l I J-;-* j^ia L*^ t LjliCuj jj£~£Jy> * g ..ilj ^^IpJ t *5o»tJl 
Oj£j Ob IjiLlj 4 d)l— oN I l5j-2^>- AjLqJ-j P-L—^t-aJl j\ *JJULi1 «.££ Oji aJjL-»J1J 

jjllL* jJL^j d)l Ju>- oLjijJlj *Jl^i V>j-i Tjux t^jJUfNl OjiUJl JLst-T JiSj 
jjip^ll JufjJl diJi JL*_i oJLS'lj i OjJUjj!^ jj "^i 4'...« ./>" *j <■ Jj^l l£^ 

i^J^AJI Sj^iJl cjAsrj . \j&4[ ^ dJ^iUJl JLplji j^^i jy (_$JUl Magna Charta 
^ U j^UaJt ^ialjllj oLJ^I Jj.iL>- 0!>UJ. j>« i-JLiJI SjIII ,y Lull IJLa cjJlS"U 
HiAflpSJU^ll^l^PjaUaJlOL-J)!! J^iJ- JA*J| O^/UU-j . WA<\ 
SjiLsflJl 0LJ)/l JjiJ- iojjjVl iJli^l <■•»■■/»-•■ U5" . j^ill IjlII JLp ^^i 

■ cs^'j^^' fllaJl LjJLp Pji ^1 j^aII ^ JUjj 
Ou^JiJl cJL— . Jij . (^j-sail jji— JJI ^ Y /*n Sill I ^i JJLII iJLft JShj 

n 



• *-*r^l Jiw Jio UJ jj>cdl ftijsrj jjJJ-I ^1^ ^ o>« ^.S-yi 

. vi4-i oui^>ij 4 ijiJij t <x>i ^ js ^ Lai ijla jii,: iju^ 

<-ijw* i_ikiw« wUJ. ^U^Tail lift fli J2J t5«^*-iJI i^Ll ajU*- ^ u! 
^ Uil llji . OL-jJJ ^ %.> Uij JLjbJLj aJIjuJj 1^. c*Jl* ^Ji f£>^\ 
J^U ^ ^^L^-i 4 Lfcl&jl JJ JUiSlI ^j^J lU^I^JI j,jlU il^J^J 

4 ^U)l ^J. dji diJJb J^^j t ^L*. ^i ijLkJlj ^Sf I ^ <>wl, US' 

45 JJI 4 tili* ^-ill ^^ U*^ b\ JSUj N ikLJl oJU of j 4 *3l>^l objJ^ 
crtJ b 1 ^ -4 iS^ tffJJ! IJU, . ( ^LVill aaJl ^j,*c .^L ^>A\ JJUj 
t$.AJl ^»uJI JU iv^U^Uj tjjiJ-l iU*. j.Jto ^ill aljjji IjlI U..JB- Vi 

t^*^ tySLr^l {j^^l ji>^ VJ^J VNr' V'j-^ 1 (^^- ,1 1>° (yd J 4 cj?^-' 



Beccaria, Des dfilits et des peines, Librarie Dalloz, Gentfve, 1965. P. q ( \ > 



tj^ *jJl>- ,J V} iJL^aJi II* ^j l>£iA d\&> *tkcj *JLpj i i-SLi-l JSUll ,_,* 
ilybl! oljji-lj ii^J-1 ^jS*-l O^UJI j~*i d~^ - V-W ^J ^1 1> iM 

i_jl_iuJlj *j^j»*lll 4jLJi j iL^i[ <J^_>- ^ JJa»»J£J c A-»l*Jl oJ-^ail 3jL»>- L«l 

oLi^IaJI OjjIS Lf^ o .^o ,_^Jl pJUailj *JtJl il)I _>L~pIj t oLi^J-lj <ijJbM JjL~» 

4jjj^u- Jl A^sJil KS> CJ_ rr P La j*j . i^ouiJl ( _ J iiff ikw«ljJ N| LfcJbJL^ ^SUj V 

j^Uj V i LjjjUJ- i J\xA r \ OjJUJl jJUoj ^Jl ijyjJr 1 <*-^l OL L$J ji ,_,* LLJl 
Uj^^jJ Olj t j^^JLJUjJ 6j^>lji! Lf^iclil ,_yJ! ^ju^JLJI 2JaJLJl J^L>- ^ VjjIj 
jj>«j j£\ JUiS/l JUJL^ d)Li ^ jJ^iJI AkL- L*Ju d)jSi Of Lj-*a£i *-f>.>b} ,j* 
UL- O^isljil <-ij*j j>*^l II* jJLc-j . ^If^pj^^Sw* d)U-siJ t LjJLjipj Lj*jb 
cs* p-f-i ^ ^L^LJI jjJli L^*^ ^Jlj ^*i>JLl LjJLp ^/Jo ^1 ^JMIj ,t-iJ! 
ujj Uill J* JiiUjj ^Ujl^I ctJL-UJl ji^yj Ji_pL»i^l ^1 JL*j 
. a) ^jJL2Jl ,ySfl Up ^ ^Ul ^.aJil ^ jl^au-Nl Ji^j t iJjJJlj v-^iJl 

0>L5 ^j-^ I g;,Q-s A .-J jJl oLjJjJIj ^IjJl OLi « iSjj*-] Lo-U ,yj 

OjJjJI <JpU b\ j*£L«£ly> J j^j LoiC* l *L»J| fO^I J~l£ (ji rt-f-*o objjbJl 

I. Tremeau, op. cit, P 256 : _^| ( \ ) 

Christine Lzergcs, Le principe de IiSgalitfi dcs ddliLs et des peines; Delits et hbertds fon- ( Y) 

damentaux, Dalloz,1996, P 328. 
SJjji.1 4 n^jji-oi iJLAJ W aiJ J A fi j yAiJl ^ > 1 <\Y f U yj^ T Y J Up i,_^-i (D 

rr 



hj3u*}\ £Jjj" y> J_S"LJ1 jlJLi* UjjJb ^Li" jA\ ^jUjJI <-JL>- jlJLlc ^LS 



jL& /t—Wl o^iJl J!>U- cjbliiil oJip { Js\ iol^i-l S-^-jJJl 1ju» ^yZ 

*Uafj {j> pyill _}>«-£ ,y otalioNl »Jlft ^yaitAsjj . iJj^JtJl i^^aIJ&Ij ^Uo-L*Jl 

*-i!A>- jI_^ JL*i\ll j^ iJiP o^Ai^ ^o-^ ^ '(vjl^>«iJi-»l-S'j J-oL5" i-it^ju 

lJLj_a SJLs- ^o t_a, a.-^jJl ol^/l IJLA (-jLs^-stfl (_5jj iJLfrJj . -^-JljJ ^i f^*>^ ^J* 
i. ^LjtJl (Jj J» ( jP ^f^a-uLul) r-L»_»*Jlj I j»jjj>«Jjl ( JLp AJjjll f-LL^Jj t *L*jJiJl 

. tail II* ^ JjJlaJI y^l lJU*; jJ j>- 

i SjjUl LJlil JJL. UaL^Jl JjjJl oLu^U ^ ljL£ iULJ^I II* ^2J JLij 
j>_,Jb~ J ^Lill jl^I ^ UlLjj \<\ o <\ jiU JJ (LiU) j^-ij-Jl al^Mj 
<upysl! ^^Ldl *-uw>- ,y JbJLi jii ^Lpj-iJl <y> ffrlj^ I"*-* J-ij* -^j • ^s-*- 

jtfl ^^ i f u)i oii j ^uv ^» jiidti Ojtaii djAsii JjjJl yjiij \ ^rv ^ 

. (Y >5Jl^U| JlU.1 ^ JLp^JU ?sM.L.Sl 1»JJI v>/]l Map! l^r\y> ^J o\j£p 



Saint - Hillairc, La crise du principe de la lSgalitd, Cours de doctorat, La Caire, : ^JkJl O) 

1966, p. 38. 
Ancel, Apropos de quelques discussions rficentes pour la ldgle Nulla poena sine lege, (Y) 

Rev. Sc. Crim., 1973, p. 670. 
£SL; je cj\jjUj> Vo o j Vo • ^ (Rev. sc. crim.) J\^\ (JbJl ii^w y iJ^Jl oli ,y jliilj 



Uj-jPj 5jjj>JL1 <_£.sIa-1.I jSCill jp L$JlS ^ j-_0 oblliNl aJL* o\ ^ tiLiNj 

d)ji S^JajJ-i ij—jiJl *-jjdL>- i^?J. (^Jjiail-I A-JL»tf atablli c iljjS/l (3j-ib- {y> 
dji ob^J-Li ^LJ-lj rt-^»-lII -> Jaj>- ^P <Gli ^ j_jju t (_$iL<i Jjti (^L OLjNI 

jAj . Ajjb[ cj\j\jAj iJLii«.l oW^l *^\ lJ\j ' *->_>jLSJI Jl -UiwJ V AjSbii^l 

^YV ftp j_^L-.i eJLS"! <iLi ^>j ion oilll jUj.1 Ijla IjJiX^j X^Aj^> 
iJpljiwij OjJLill ajL** oLilai* Jj IjlII IJLa _>jJb»- Ji^ij . (i-oLJl Sjlil) 

. l. U -wJ }! AjjjJL^JJ! 4-^j-JtJl LLjL«jJL» /J ojLjLpl (1)^» 4 /*J /yj . (t-SvJ-l fUii 
<ls> (j^aJ U Jp i±U JS" J_oJL*j Jj 4 jj^«» jJl J^ "\ \ oilil ^yaj f"^" J). i_~ ~»J 

<uU ^ Uj t iljJJl J j^J-1 ,jmLJ\ 0_^UJI oL^ Ol ,y "I £ Silll <_,» jjiw-JJl 
^ U*JI 4jjjLw.jJ| 4^>J.I oJ^l JLij . 0) L^ J^JI ^jjtf y> IjLiPl l^L.^- 



r<\ ^ v^iii ^j ^ UY t- jjL. ^ o 4 i^j^^ii Lsuij y tJ y v j i^j^ji sjUoS ^ tj 



pip ^jji^i ^ J5" *U»-j . (T) «uU V_r^' tS- 5 ^ fc*^ f-° iuj^^ll i*J JSl Ji 
WA^Lp JtjUjolL^o JJ ^-.AL. ^ ij^-j ii^ JLfli HoAaLpj ^in 
l_JJLJI «ij» i>-Ijj t ^y~jjii\ ^jjLSJl *lxJl i«J ^ UJj Ljl£o Ji>tj jS'JUl eiJLo 
4-o-jilLj *z+-£ ^1 oL^J-lj cij-«J-l (^ l5j^ t/Jl iSjjjJL-oJI £b£Jl» ^ 

■ (r) (ij>-aJI TjlJLI IJLjJ w^isJI 
J-^>lj i SljL«J,l iJLyi ^ t5^>-l 4jjj-i— o t^^Lj- Sjlp « IjlJLI IJLa Jl«ISoj 



^ j ijwiull ,jj H'lY ^jL. V <.Y\\ ,y> £jt liLJl ap^^jJiI i si;_^— *J L5UJ \ \ SiJ W 
. Y I > ^ ( JjSl JUL-Jil) Ojf iiLJl iPj»*Jil i lijji-o" SjJUai V 4iJ iY 
Garcon, C. pen. annot^ I, Art 4, No.34; Garroud, Traite", p6n, I, No. 125. ( \) 

Dugit, Tr. Droit constitutionnel, II, No. 998. ( Y ) 

71-49 Do 16 Juilliet. 1971, Rec. No. 29 (Y0 

hji-\j ,yVl iijAi iUj \ 1A ^ Si*, jibi Y < j \ <\ ,J tSjjs-Jl lJ -l>«i 1 ^bU 5 cr* 1 ^ *=rj< j^l ( O 

. \ <\A \ iL- jjl^J Y ^J jiUoll "Security et liberhT 
(Dc 19-20 Janv, 1981. D.,1982-441). 

n 






rv 



ObjaJlj J^SaJI julaJSj £*jAUI jij&! _\ V 

oU^>Ji>*ii cJiU JLiai c ijiilj SiaLJl ^ ?-U£J Sj*j i-P^iJl IJU-» p-U- Jiii 
^LiJI OlJ^I ***j!j I olkJLJl /u^>«J *U-SLA-I oLdJaJl IfJ ^jll^J 4JL_ji> Sjli 



*->«J 



IJL* jli>l ^j . L^il^lj ikLJI rt^ ojj *J jissJJ ' OjJUll 5JjjdJ Sj-J.1 1,-JI 

Sjj-^ cP v w L> £j^ ! SjJ ^ ^ ^ J ^ j ^ u JL * ljS j! ^ ^^ ^ Lm1 * 

g*Jr\ ^^i TjULI IJL4J \lij* . OjJlili SiL-^ tft S^p^aH U~« jU»1 <> V} ^ 
L»-i Uiu! )ua>ij ajJLA^JI SliJLJlj tjj ',.,«. ill £*£>£ oUaLJI £?»■?*' tO^jLiU 



jU $ iJLidl <LkJLJi 5_f?-lj-« ^ji Ljj^-JtiL-o *j3 cjLjJ-Ij <ijJU-l oJlS" IS^i 

(jjil-l oU-ygj <kLJI oJLa ^p jiUail /uyi^l jltx~o ol L*^ 015* IJLfl . SjL-JI 
tiUi Jjj^jj ■ "La reserve de loi" ajj-^JI .sIj-aJI Ijlj: o^ju U ^aj <. cjL^J-Ij 
(Oli^Jl ^1) ^»_ij>»il *L*a_e4 P-Lt-i^-l d)l ^jJLp j»j^J (jJl Locke vii^J jlSol ** 

flJLft 7jJL*J JUjJLj JS" <l)^i *J (j-«J 4«LXU.I> J «4j^J~|)> 4jL*J- OJJj-mS> (ji^J 

Ji AjjliJl eJU Ol ^ dLi Nj <. ^LoJ^-Nl JLiJl t-il^Jsl Ui\jj> c-ikj JiLJ.1 
J5 01 OJLSIj 4 CjU^J-Ij (jjjjj-l 4jU->-j >UjAsi\ s\jij\ jj-o iioj <i^P C~°Ul 

t _ ? ii-C oLsI^jC ljil_^» (_$! t fj— til J*-p o- Oj^j Ol i_^>*j *jj-J-Ij J^"-^ J^ - ^ 
(ijii-l ^ AJLSjJl otiLJl eJLa> ^11 Nl 4iiJl -iSl Jtij . oL^J-lj ^JjaJ-I l_jUw»1 
SjLp ^ (j ^jjii\ (^jj^v-jJI (^JUJ.1 dliS tf- j^ JSj . ^^«jj-!LlJI iljiJl IjL^j 
i_JLi 0u JjAi i \ ^VT iu* j^-^ijj y A ^ jiL^aJl «jl^ u-jL**i1 ^ji L^JU^il r^ ./r* 

iJLjt^Jl UaUU JLiju jJjjJU-jJl Ol LJLJl 4jjjJU*JL)I A_*5Ucll OJLSl Jlij 
jtJa^Jl li-& Olj t jjl— JJI IfliS" ^1 (j^iJ-l (J ~£ \j f-^yi, (tJai^ L« L^LvOX^I 
^ iwJ-«j Ol LjJ Jjj>«j ^» c U^'j* 0"° °J-^ a ^ ^-f *-£*ij£^\ ikJLJl oVj^j 01 {juQ 

Jlli ^ UjLjJ; ol 0jj> 5jJL*ijdl AkLJ! ^1 , *-^ i jj j-*^' Jt^* 1 ^ U-s^UAi-^-l 

Tdrfime; La reserve de loi, Economica, 1997, p. 16. (\) 

J Tremeau, op. cit„ p. 26. : J&\ (Y) 

"la privation de libertd reldve de la loi" Cons, const. 28 Novembrel973, D. 1974. 269 (V) 
p££-\\l* ^j ,lijjjZ~il* LS\+ai Y \ i^J Y £r j»ij *-A»Jl Y < • • il»« j^tiy I J Li* *j jj~>i ( 1 ) 

i jjLJI jljj- ^ i> j jJi JUJL£ ^ SjU-IjJI jjj j ^yuyu j* \.(\i.,rC U U< J[ jLill \lo1 i-J 
jJl i3>iJ-L; ULJj ItLJjl ciili J»Ljjl j 1 4-H j^rjllj .JUL SjiU- ^ ^l jL\ .jjSUJ !JU>-^Jl 



J^U- ^y dllc N iJLidl AJaLJl <1>1 Lull lift Jouj . <^o\,/i'.-i-\ ^j Jatji; ^Jl 
t (^^i S^s-U ^j . oJj>-j P-^iil ^LaXsM ^ J>-^ t _ $ =ii JjUII kLUa «j|jill 

oJLa Li-U-o ^J asJ^j1^u> y> cj!>U^I Uajl dJUL*j ^ f>-^! ol TjlJ.1 IJLa i jm 

jiUaj M IJLil Llili (1)1 jJLp i objJ-lj cj^iJ-l <L*jLi oUU-^Jl jfyj J5LJ.I 

. f-j-iil oyl U JLijj (i ja^ <_£» ?t5ljJLll J!>U- ^ ajJLcJI iiaJLJl jp- 

Prdference « *jyidl ajjJjI" 1ju*j t k^-JjJI il_^l» 1ju« ^j j^^ill ^^aSjj 
iJjiUJl JLpIjJJI J\ _JaJL. kj^\ *-»-;■» iJL> »i j-**^ L-4 1 l-^-* • de loi 
. bji^. Ajyt^JI <4* J^-m i_5 JJl JUJ.I ^JL>»j ^l» <■ J j Si I TjlJ.! ij}U»j «, i^jJ^Ul 
i L^ijLUjc oJb-j «j^J!jJ| jilLwji ^1 cjLpj-^jII *jjJtiJI jljjill iju* .sJjmj U~uJ 
ikLJl jjP jJU-a: j^Jl iJjjUJl J^ljiJl ,J\ Jk&> &\&> aJbmj fjj-ixJl *jjJj^ <^l* 
jJLs-o *j_ r JLJl il^-iJli tOLiLziw*. «-si>lj j* L^S'.^jIjlJ.I^LS'j . L^^JI 

Cj\jj£-\j Jj-ii-l 4-^jbf *JiJ 0j5Cj d)l ^1 ( a^JLiJI ilj-il) I JL-» i-»^-$jj 
Aj|JLa,vJl ikLJl J>-J£ Oji *JjiJ-l (^ij <■ i~~*-iJI ^^ Akw.1jj UijJU>- p*»jj 

rt— jj Ij.T.^jLir ,,-JkJ *A* t-iijii t^JUl JU*Jl jj«> j>»Jl IJLj» ,_^p *ij-idLi . LiL- 

,jSUj U_p ^jjLJI /»UaJl <J}1>- ,y iw^uJLJl Uilj-. jjP j-~*ill >* ^1 ■ UijJ^- 

«jji ,yi _,t5l ^jIaj ^ aJ} . oLijJ-lj (ij^J-l jj»j DJb-j 4j jioj Jl>fc« ,_,» 4j {»LaJI 
CjujJ 4 jUdl IJLa J, fj-iil (>« 0i| jJuj Lf-uJ •'LaJLT ^ SjJLidl ikLJl J>-JU 

SJ^-lj 5JaJL. <*is Cj\jjJ-\j JjiLl 4— jbr l^i rt^j jjJl JjOi-l ,^-aSj ySlI J^£ 
lift ijj . LjujJid\ ikLJl ,y> <JaUl oJLA 4 !>U»t dJUJu AUuXiJ.1 ^ iJjjJl ,_,» 
,J 9yiX\ AiaJL. ^ j-vs^l d\ ,J1 jvi« ,y LJjJI <>jj^JA\ 4^>J.I CU-Ai OllJl 

j^dl *ls<J»UU ja ikUl JJJj yj^- ol jLx^Ij t l^S^l y> JjaJ-I *Jij ^j-^>« 






^£«J (^JJI jJh - i_*a-iJl oilj^j ikJLJl e JLa Js>LJj'V _ JjL ^l a ^fi ^j-jcJIj i. *UJ| 
V dUS JjuL i| jAj . OiIjJI A^dmall OiiJ <^-»Lj^-I_? (ijii-l (j-J Ojlj^l (><>-Maj (1)1 

iJUfc^j . 0) j J ^ i jUl1 LiJU^ ., .IV.tH lift PIS' Njj tUjLJl^JLijjlLg^aJLva^- 
»Jij JUw« ^ p^ill iiaJL. ^ J**\M &\ : LLJl ijji^Jill Ok£>Jj cJU ,^1*11 
i Lji^Js^ y >L^ Joj|j.,<ai Ljl^jbT jji~u jJl JuSj J U Sj^jJL2j aLJL- LjJl t (3ji^-l 
ikLJl ^J, JLjju ij jjl^jJl OlSj t Lfcla>J jf Lf«U»al j>?«J N Lfl L«jiJ dj&j 
IJL* OLi ^ 4-JjjLaJl JLpIjJLM y oj-2j L« O^i t ^ j-w-a f-j^jja rt-^a^o <Lju_jJSjJI 
jl l-g-s A a Vt *-lj*- t LgJLtf I jjlw-jJl JjLS" ^1 lijiM ^ JUj (1)1 jj->»J N <■ p^jll 
LS lp OljJLP 1 {.?..<{" j\ i3j-4-i-l ftJLA jlwU} jl (iili t L4 »\Ja\ {y> \ g ./jLJLLiL; 

jjij' JjSO ot ,jJWLj jj>- ^j 1 UJ^u- 0^ ^1 u "«■•-■" ^ ^1 *i^-l ^u^. 

^jj OJlSlj . *" Ij^J la-/!.'-.* Oj^J (1)1 ( j*Xo Jj I UIjp^jU ULhLJI (JjJiJ-l oJlA 

01 jy*i y ^-^ ^jr^' ^t* ' <3j^J"l ir" ^*" jj^ 1 -^^' J^ li^ <uL L^l yA -io- 
01 jji-jJly \ /i \ Silli (j^ 0P°^,_^aiJl ^ui^o c>,^< '(j^il IJL* ^j 

. «*jjj1*iA» i-JUa5 ^ V 1-J V \ J» j SysAiJl ,_,» ^ \ \ \ i-* jjUj Y ^ LLp 4jj_>i-a ( \ ) 
3-pj-*j»^ 4«*jj_^i^i>i-JUai W <i*J Y JijLj-AiJl ,ji WW *^> ji\j-^ Y 1 jy LJLp ii j ji«,j (Y) 

. iV • .y. Y V j^ij SJpli V^ LUJI ajjj^jlJI f ISi-t 

. o o \ ^ rr ^jj sjlpU v_»- uui ijjj^jai f isi-t 

«j>»-< t iJjjji^nj* LJLiJ ^ o £l*J "\ «jj 4. .,A ill ^ W \ a1_- Ji.^1 ^ ° ,_ji Li* *ij>^--i ( i 
. irv ,y> i\ flj SJLftU V- LLJ! Sijji-jJl i Yr ^ o . Jul, . ISUl 



. irv ^ i\ fij SJLftU V- LLJ! ijji-JLlI i Yr ^ o . jlj f lSUl 

c^i oii ^j . v >r ^ \ \ . pij £ s ^ f isi-Mi ^>*>— i \ w^,,: ; , ^ o ,>a; (o) 

jjl-iJLlljy £ \ SaU.1 iLKj ^^ilJl i«X>-i^ C»*iJ ii~j^ >AA*ij Y^^jj \ ^AO i^» _ r; _»j_p Y • l y>Jb 

. *JhsU oIpIj*-^! (j_pL5 ^ £ V SiUI L»,./» c^-J 



M 



(^j^-w-OlwJ^M (jjjb>- {j* ^-*^* Lib- \..^!>',aji A j./i>»JlJl Ajj^U ( _ s JLp j^j JLj (_gl 
dUi ji jlS" jl Jidl ^ l*> jl Lmj>- J LLjuI jI UaJ JUiJl d)_»S\j ol tiJLJi J 

f l£>- )/ Uij» SjL^ di!i y j-Ju Mj i A^alid.1 i-5Ls<a-2Jl oUaJLJl ^« Oi^j jl 
U^-i Jjj>=j ijcUl O^lJ-l ^Ijil -*jw ' •■>lil <^k> Q-t> J ^^jj (j^l *d)jJLil! 

f-jLiJl jj^ajjjij j_ 5 ^>u N SjLjJI oJLa di t /» Jiidl (3Lw>Jl JLp jjiLuliJlj ,j^a--2Jl 

JjjUJI pjLiJl oilj^ (_sjj^ijdl pjLiJl <uwi j ^yaj JjJLkj <l)l£»l Jl ^jsiii tiili 
lOjjUJl *IS\?- j Uijl SjUp jj«ij Lirjj tjjij> JlJl ^v £ ^ oi\i.\ l uaj eJUL N L« jAj 
jM\ jjJU* I4J j w ^1 pJl^Ll JbJL* J ^Ul ^lill Jl JJl^l Jl 

Olfrlj^-^l ,j-» tiili _^*P Jl ajjJUtf 'LijS' (1)Ljj t <U]L-Xiijj ^yiimJiJl JLp (jA^^i 
U 01 f JJti U Jp cLj (j^i-lJl <u5o** C-waJLklwilj . ^ji y U l llj ^yaJiJl Ljj -»Jl) ^1 
<JL>- ^^P J (ji^wLizJlj ,j^-^1 jij->- fJ-P ,yOi i^ flilil ^ jjJU» jJl 4j (_js<ai 
1 0_^L5JI *lSo-^ \Jij oLJl XjIJI jf (j^a^il (^stfUJl ^ j-Uaj j-«L ^1 ( _ r Jdl 

oUlj^-)f I Ojjli ,y £ ^ Silil a-Ip c^l U <l)Ij t <jIAj JUpJW ^li USo- Oj£> 

C~«US L« lil ( ya>dS\ ji*^jjj J jJ-l Jt .,A all JLwaJl jj-"L° JiJ-* 1 ^ {f *4*^t"' 
v_iiS" J JLjL Ljj*J Ota t _ 5 iio <0l Jp 5jji ^jJl^ (^-J^-l J j^ (j-r^ *^' J ^^^ 
*JU- «_Sa- J j\j£ (1)1 jl ejlJLs^l ^ a ^ u ti ^-S O* J^** ^ J J Uai (1)1 tl)ji *£jA-l 

i ^ Silil J*^«j br 1 /.JLidl JLJl Jp jji— jJI £y I \ Silil rtio- <~iJUs trr^' 
M^rl J L4JI jb^-Nl jj^jo ^j JaT dJjJLi jlJ-^i ^ajj: Oji ^IS^L J^JI 

J ^jJLxil al^l Ijl-. f%t>\ Jt\ LiL— 0> L 5 J -sail «JjJl3l ,j-JU— 6LS" JlSj 

aISo-1 ojji'lj J (ijli^l f-UiiJl i*iU«_o C*^ai 3»1 1 oLjJ-lj JjjLsM JJL^^i 
jjI^JJI jLfl I1>1 t^^a^ J obJl Objj-I d)lf L$J _ r ^_Ji j^5U- J aJj^JI l _ r ^> 

pLa-ill i»iUw. »lSC»-t Lp^*j?w. 1 ^o\ *i-*-*ji Yl ,_,♦ tjjb)!! fUiiJl !_*<»w« j^i^- ^1 ( \ ) 
t ^j Jl ^J^w ^L^. Ifijji jJl iJ^LiJl ts^UI wj*« 4 \ • <\<\ ^ r oV J^ 0^ ^jliVl 

. i»U!l ob^J-lj ii>«J-lj 



JU-j f-Us-j. aJLp Aaj6\ t^JUl IjJiI Uiajl y«> llftj . fij^i ^1 -V*-" "^ U^i* ' ^^z?* 
*bj 3 J-a£j AjjjX^O jj^j^aj (j* c3_^2_st-l cjUU-^> Ol Ijjj* -X-Si t (_jjji^JL!l 4-iLiJl 

^j i ^y) U- ^^al; l.^o-ia'.' jjl-ijJl jU-1 li[ Vj i 1$1p pyLjl! oUaJL. V i«j-^ajco 

. ^^IjiJl Uj^ bjJ L^JLp iy <_^Jl Jj^ill Oj& ol ^jCj SJU-1 oJa 

^ lift oiljiil (j-jLjj . <-~*JL3l a^ij^ t^ *-^ J J . Lf! -V^i cs^ "^J ^ ^Jj 1 " 

. jjl^uJUl Aj.Ap- 

rtJaU JL» (^jJ^I jJaLJ. «JJUi JLxj *~J5 ( _ 5 £) a^JSjJI .Mjjtil l^i Ojjki Jij 
jtL« ^le j-sAli ^ aIjj^NI lift O^i c tij^l i^p-U <yj . (T) o>l«Jl olkLJl 
JLc-ljJ Sjj^j ^ Jj>- JlxJI lift Ji-*iJ ol "-J^i ^b ' J^^' Jij^ (j* 4~-*-* 
^1 4 7 laL*i il«jljr ^ f-j-«lll f_>l>J ■ Pj-<2~«1J Sjjj>^>ll 4„3k'.,U ^ . kld 4-jJjJL* 

01 <-_■ 1 Va.T.t Ltf <. <uty Ljj Jifpj jji^Jill UiJL>- ^1 iyLSo'l; tUJi Jjiij ol Ljj jJu^o 
. jjL^jJl LgAP ^P ^1 JUoUil Jj2^ liJLjX*** -^Jidl 0_^o 

Principes a.,.,,..,,! ,.^Vl ^.>L_J.Ij regies J_p|j___i| ^ (JUaJi lift ^ j—^j 
LJJiil lijJLJ-L 4JLL_dl jlpIjJUI iwL>«j A^-t-Jl ol L5 U ^ya^s t fondamentaux 
-^JU •***-£• j * *-«LjJ1 ol^l 5— jUr __» ^dslj-JJ JL_«(Lui\n oUU-vaJlj 
t -t^Lsm cjL>-ji f-LiJjj t jtJl^l ^p jUlj ia-JL-M cj\f.\j>^i\j ttijLjiJlj 
(-wJ *iil jjJL^u JUl ,t^Jj ■ oLpj-^ji! /j^ cLUi _^P fu> <. ol.irtiil I ^^Lvj jfl /»UiJlj 
; ^Idlj i j±J\ ^LijU (.UJI p .,,!;, --W i«*L-Sl t^iUI aJU^ ^o-SjJI ol Jlp 

<>*J!)Ul ol jdj-^i t^*Jj^l (_gj^JU-jJl ^j-lfll ^j^p JJLii pjw» ^j . cjL&jJ>jj> 
fuj£ Ljjlj t ^juj-ytj-Jl Lg-'.o-sA" ^1 SJ^U)I liJ (_gl "mise en oeuvre" J^ju 

I.Trcmcaa, op. at., p. 37. (Y) 

Frangais Luchaire, Le constituionnel t III, 1999.no. 335, p. 185. (V) 

tr 



U.»jl»ij ^1 a_j_m,U-S|| tpLJ,l "modalites d'application" J~Jal JsL-j 

JkLJJ jj>*i V j jji-jijJl L$iP j-jP <J:.j.n.« cJUfeb iJL>tli 4Jl : Lg-ott . jjJLuijJl 
4j JLuLJl ikLJl iS'jLL* Oji Jj>«j t f^L» iljiJl AJI : L^illij . JUjiJl <uoLa!>-i 

I JLft j^U-jJl J*j>- JLai c Ulko u *d *lp iJU«-£ jwj-IjJI i\yj\ d)^i < villi *u»j 

il^Vl^cS^Ii-^U^^^U-J ."relative" Lgi ^ j^Aj <. "absolue" 

. "renforcee" ^jX\ al^UMlj ^.sUJI 

,y J^Jb* jJl JJLAI (^k^ o.b~j ^il.1 ^Ijall ^o- »j-^ ,y t oJiUlj ^y^l 

yl^JLJ J,l£il p. fr .-lL Uj^-j Vy^UJl ikLJl O-JsJl L. ty Uik. iljjuM I 

ola ^ ju>-jJi jjuaii j* ^.^r^ 1 ^j 5 ^ '±~**i <■ ^^ , ^ iy c? 1 j^ 1 tJ'^- s,: • 

^LJD V-L-Sll j^bJI ^All jjfej U^p OjSLi <. Lf ~d\ j»I^M! L.I . ilUll 
D6s. du aOut 1985, Recucil juris emit, p 234. ( \) 

a 



oJLa ^ lJ&HJ • il)I--~l IAa ^ SiJ_>_« _»L_- aJj-Lw a_«_j-« i-j^Ul ikLIl LS"jlJ 

. 0) v-i^l \f\i\* AjJuidl ikLJI 4j ^jli ^JUI jU»)f I ^ydl ^ ol SJU-I 

^ ajjJLxJl Cp _ rc _* li _ s >J!)Ul J*-*J! p-^*->H L si M ^ <_sM_r*--l iljjiJVl ,_jij 
^ <Liwaj U-i Ajs^jtAJl ikLJl Lgj /» j__i t I^.^J-V.t; J^j-j ^1 4.aJj_"ll ( _ 5 laJu JLpIjS 

. £j-!dl JLp pL OjSj <1)1 ^1 ^sl_>il jj5Uj N _^_» J I jl^VI IJL» ^ij . JlpIjJ 
jJLsxj (_gJLll jA *JL?-j aj^JLjJI <jl *!____! j^joj ^y-M Pr^l ilj-ijl I JL-o Ol t-JJi 
JLpIjJ ii>IJ_>__>i| » JL»uj \-$j*\jZ>-L JL^S^UI ikLJl ^ j-l3j 1 i^L-Nl JbsljiJl 
jjJ^i N *JI oLj—XJLo _t l 4_^muLu| J_»l ji -yt «j_j__xJ| aiJL>- L» jUaJ r-j->- oJbJb*- 
_y_*j „L> ,a'J ^y> tLkj>\ j\ «-jj..*.„.dl !>Ljkju jl !>Li JL«J _»j-s£ cjT 4j.JL-j_a.uJl 4_>Jt>U 
W***J _5^' ijjJ-l _s» /4j-~*>U (jr^^l *Ja~Jl _,-*■ Ujji j.s--Sj LcJj t «ul£--l 

. w &\jti\ JLid oj^JI -Jl jJLII Ob ^ jji__JI 

t>U._^o LvJi-t f JJj /H^wi-Jl Ol _,1*j ~ -r JL_JU jJj-ll ilj__Nl (1)1 J-5-^jj 
aljijNl <l)t Jip . _*-~J1 _l_JiNl SJL- ^ Up ja U: ^1 LjJUL-j, _^l aJL-JJ 
V j~*_ll lift _>1 c ^S/l aSIjj . jji-J-l f -^j fj-S-l ^ bj* J>xj V jJlUI 
JLu_i iJL__sJI JLl-JLJi j.LJ Oji Jj**j N jl_dl jI^JJMI Dl -JJi t <__4 JsU» 

j./^Zi lijj t «UtfL,_>l _,» *^_ t -i_Jl rt-s-lji" M 2-»-jtiUl (1)S/ I £dj-i~i! jJL_il iljJ-Ml 

DL iJjS ^ Kelsen a*j__I Jili jp ^-.p Jij . A^y-Jl -u ^ol U JLiJ _,1p Ujj^ 
A^yt-Jl aJjl>__-I II j~S _pJ ^l a*a>«j Ol v_*>*j. ^y^tAJl J**JJ _s2*J-Jl j$-J.I 

j_^_i_7 i3_w-a ^yi C-U-JL; _,* <!)[ I g : ; PjjJL< o-5!AJl OJLSi Vjj t JLpIjJ ^y> 
ijj- d)l i_*>o AjJLj_JI 4^t)Ul d)l jjill _^ «bl« c ULgJj . jJ-all j^cpj-tJl il^^AJ 

Pj-_il Silj} JLi-J ^Lill ^U-ll oli JJLJ.I ^Ux j*^___J! JL__7 _j UjL_w. 

Jdromc Trcmeau, op cit., p. 47 : jJ-l ( ^ ) 

^ A j^Sj L__J' ,> ^ ^^ n *-- j^jj Y 1 4 £ Vr ^ rr ,JjS_pU l_r UjJI ijjji-jJl f ISU-l ^^_>. 
. i Y i ,y> Yr -i j SJipU Vjt LLJI jj^jJI ^ _i-t ^j*^. 1 »ijjj_.i« SJUai A i_J 
Jerfime Tremeau, op. cit., p. 51, 52. : _J~1 (T) 

£0 



£j-i_JJ AjjjJJLJ! AJaUl (3UaJ cLJLJJb jlh.i aiJL*^ JajU-^ Oji i~-*-« iJLw 

(^Jidl Oj^j <_jjw .sj^cj jjj^, jj| j^i t^ailil^Ml^U-^ JU-l,_i}U^ 

Lit Up UJj i L^Pj^^i J Sjjj^jJI JipI^aJI ^JaJb- ^1)1 pUJI JLkJl iaii 
il^l jlty JoJ^l l.,*. „ rt^ j^UujJl Lf*_^j ^1 Jajlj^oJl jl J_p!jJJ| SUIj_. 

^ UJ jliJl JJJiSj, . C^ySflj o^LJl UJlcu i->l~-V 4-.U iLaj Aj^-iJl 

J-i>Jl «jjj-^ oUi~J ^t Nl J-ldl ^ <Ou- j] XS Jl Ajj^.Ljj.aJji w- 
jjj^j <Gt <y L 5_ r ^ail jj^-jJl {j* I A 5J>U1 Ue C-^ L»j i ^>J.I ^t £L*9j 
*-***-*Jl (J* u^-H»i ^ V-/-^ 1 <>•-> jt LSj'j^I O^L_p[ SJL^ J »!;* -:,.,.„1 

. o^Ull Uij 41S" dJUij i ^jiJI ^ "Sfl ^l>t 
Lii^ Cibj^Jlj 3>S^JI JSLou^ ^i ^jujJLIII jlj-fctf I 13U* -Y ^ 

JjiJ-l j»Jaii iSLUl ^j-vaJl jl t jj^»jiJ L.UJI ^iL-JU Uij j^Jail ^ 

I \ il^ll J ^wilj ja US' i jjioxjJl UjjJL jJl iyLl jl jj-| JL-jle jUsJ iJb»o 
.jji-ajljy V^j V»j T^j ^^j *\Yj oAj oojOijO-jlAj lOj Hj 

J$\ oljJ-lj (3^_iJ-l L^-jLiT (51k; JLiwL?«J^ b^^jO oJL>-j jjI-^mo i\ fj-iilj 
iJil J SjJuidl AkUl JL. JJu ^ il^J^I j\ jlJEU-Nl lift J^i i jj^tjJl U>w^. 
L^j j^p ^1 Jjl^JLI i^fe'.U Uy\lS\ jj>\jii\ £# A-ouj-idl aLLJU . jJljSll 



£j& Cjj^e- JlIj . jojJLiJI eiJL^- Lo JLiJ LgJ^ 4jJL..a,"..JI iiaJLJl L«l . jj^ijJl L^-Jj 

*j|jj 4jjj_JajL-I ^-Jj ,)■*■**> Ol ijs- j_^L-<JLJ| ^ > 1 ailil C~^ U5 . oJLid 

j|JL*»J jj «Ujj-j-*Jl.| (t-jlj AJaJLu jJLp (wflj (^JUl jjl^jJI ^jlP S^L* XttS^j fy 
jA 9yj t O I Mi Silil) Uj|JL*s>| ^ &_x* ^jh <1)1 *i Olj I Aji-i^Jl «5ljl!l 
uUljI^iJl jIJUo^ iva^sJ.1 ikUl JbJb£ ^ ( .^idl ^1) OjJLiJl ^ ^JLp JlOu 

^ JJQJL5 jujl~ y-^l ^jJl IJla O^i dUi ^j t ( Y / U £ SiU.1) oJlA^J ojt>Ul 

^1 ijJbM ^jia^S (1)1 jj^j !Ai *i ^J . jjX*-JliJ L2J» <b ijjlo ^JiJl <w»Uas>-1 
ilL*-} A-jujJLdl iLaJLJLi Jjj>ij V 4JI IJUJi Ajjj^-jJI i«i^>«il >r..,rt% Jl3j . oJLs-j 

Jajlj-yj.; tflli ^y UjlJjJ (1)1 d)_jj SjJLuLdl <kL-Jl ^ Ojj Jj^J-l iy> &- *J^j 
<aSoJ.I viwai Lull iJljJ LLJajj . ^^UjU»l ^ J^^; rj^ V-^J Lr— *'J *-^ s ' 

l_jLJ| aL5o>-I (1)Uj-vu (jLiaJ ^ (I)' <jJLubx]| iJaJLJLi jjJf«J N <Jb LJjJl AjjjJL«»JJI 

*^jJLJl aJLJu- %*lzj* LfLj> d)L? ^Lj t i_jUI 11a ^j iJL>J.I ^IS^.1 JjlkJI ^ 
. (Y) Aijj^i AJbu +5^~\ ^UIj Ljcu Ujlp 4Jl*>«j br ' jji-jJI ^ U ij A"\ 

. iSjjji-o* iJUai Y ^ ii«J Y £V rt-»_> i : .,ii5ll Y • < • Si.. _^»i_)J I ^ LI* iujiwi ( \ ) 

4V 



:>LijVl *j&j> JLp »j\ j^asL i^N oljlji J> dJUi Jjl- pji OUj i IfSLSl jl 

L.g ; DaXj ^l S*jjJd\ jiljj *^L^^ *i-« oL>_JI*j j\ j\j^j iJU-UJl jj}j Uojl»«j 
( _ r JU>JJ IJL* 4j_^<aj«J p^yil t_..»-JJ! ^JU** 0_£ (j* ^ *WY *x«J VA *ij o^UJl 
^1 i£j\*\j>-y\ iaJU^ ( JLp Ijjjli ^jj (1)1 jj>»j tAi t iul>»ii'i/! aJLjJI j*^ j! 

t_*A_J!j| (jJL^-a 4jj_sAjJ stjjijjl Jajj-1 ^IjJ j»JlP- ,_y9}U__*u| jljiJl IJLa LflOwl>- 

. (1)jjUj y\jj>*j N _ L^ijUr J»jj*i 

4-« jj- 4*<-*d3J.I C->%l53l <SLwJ L gj..,n.aJl JjJlJ-l JbJL>_J 4jJLiull ikLJl J} 
JL>-t ^Vl jLcJ JjUij c iljiVl Jb>-^ UjUJSx—L; (j^-jll 0_^>JbJlj ip|S)ll 
^L*__>-l ^ J>-Jb br t ^IjSllj ^iSCiVl JiJ 5jj_^ JLu-jL«i. Sjj-ill oUL._s.ail 

< l _s»^') f j-j* Jl J-»- c5^l g^-H *ijjs-* f ^ jj^ 1 o-Ml <_^J 
OjJLi ilj-» jlp-T ^UJ} ^ 4_JL> ^yaj UwJ ju^^-i-JI li-jj J-o-JI ?«jj^ »^-->_J 

JU J_»x^ AjJLa^JI ikJLJl J} JLjju (1)! f^-Sil) jj>o V <_f jLipL i ^i-Jlj^-Jl 

. «U*jvaJ J-*laIj ULcll JLpIjaJI 

^ ajjJ~JI jU_*t ^t !jI»-p ^jLc 01 ^JLi_JI ikLJJ jl>-l jj^ijJl 01 Jp 

. ojjj^-l : (JLilsJI) j 4 ^jiJl : (JjSfl) ^U~ 

«gjj_l--l» &jiUUI S^S l*J JL-cL «U.jVnil ^1-iaJI j»LS Jl^-,1 -Y Y 

JLis-j « *Jj£d\ » OjjUII oji UjJ JU-pL pLill iJUiall ikULI jji-iJllI Jlsj-T # 

: SJ^I -^NU-I ^ 3jbt_-l 

C^vai ^j-l jjlw-jJl y \ » A SiLll <C<Ji JlSa <, i r . » ., * . l l (jJU^ ,yajjij \ 01 j\) 



173 Do. du 26 Juillet 1984, Rcc.dc jurisprudence constitutionnellc, 1-187. (>) 

86-223 Dc, du 29 Ddcembre 1986, Rec, de jurisprudence conslilulionnclle, 1 - 301 , (Y) 

iA 



,jAiy& { Js- f-bj ioUtU«Nl (Jl_p-\ll Jj ljjj^ai\ XS> hj^J T \ u ~jJ jl Jp 
<—»*«j j t jjJUJl Sji LgJ oljljS jJuoj 01 aSUapi ^^SIj AjJLpL c--i-JLJ| ,vJU** /^ 

^j— — j/Ij oljIjJiJl «Jlft CjLpj^j-o <*_i jj^J Ol J SijJLawi SJli ( j^jjjjj| Oj^J tl)l 

t^jjl^jJl Jl^Jl jA 015 0}j ( yuyal\ o\ La -la>-t)l|j . 0_^UJl oji ^» l^J d)LS' U 
JlojS iJUi oUU.,Al A*>-Uail Sjjj-^Jl <IL>- JIp <-«SjIj 4j!i jj^ujiiJI i^jLr 01 

oljIjiJl oJLft £j\j>j^e>jl ^^AjjjLJI OLjj ^yajj-kJl 4_-ijL>i SijJLsJkl SJdl J 
, { yujj£l\ < _ 5 JLp *Lo v-v-iUll Ojj\2j j\j>i\ il>«jl J AJj^llj 

,ji\j tJ> t-jJl < y V£j UAj UViljilLjjuiiJJLij tSjj^l :(UU) 
iljjJl 0L5" J^ itiU-JJ Ulw> i^LJl -UfljJ Ol j£-c ^1 oL. j^l i+^lji 

Jxuti Ol <wJUa£ CjLjJ-Ij t3j_2J-l d)Lo.,.^a] jjJL^ijdl <L1pU Ol : * *>({ ; ;1 *J 

*b! ^ J i_ r w»Vl 4^£ j^s- LsLSiJ oUj>- <y <c£c jJl jlpIja!! abbJ ^ jji^jd! 
4_j->-ljj> ^ iJjpLill oUU-s* 0j*l*i . oL^lj (JjjjJJ L-«L>- aJl*0ji ajji 
^-aj 01 (J^aJ! JjL>- jJj . ^J| i^^o ^ oL^J-lj JjJU-l 0j5i 4 oUj^l 

Ljjl L^LP J-A3 * jj^mJ3\ y^ JLp! iJ^ ^ Sjjj-vaJ! iJU- jJiJ jdl JLpIjJjJI 

lSjjjIj j^wJI v^i jLai . "supraconstitutionnalit6" 4jj_^l«.jJ| ^ ^^w^T 
plkJI J> SS'jiJm t^ilil jy. apja^. gsj ^jj^.jl3I fUwll ol Jl "Favoreu" 



H 



cjj^*\ \>\ d J\ "Troper" j^jj ibu-^1 ^ij . ^jj^all J* 

4-sA^Jl aJLfJ Jjj>«jS Vl 0U_*aJj L4J jjJL^jJI Lj.*— j ^1 ijjJ-l ^ji L$-*Li 
Jl iJU^I Gr idl aU- jpJb' ,_^l olJu»% e*p|jJl Of VI . U*JI i-j^jJl 

IJLjL£ j Wii (V aJLSJI «JjJ!jJ| <_JjJto L« JL o XLmi jl SJbJbj- ijjjJLS JLfrlji ,\*» 

iJLSlv-Vl AJj-iJl &!*- i-ijbf «^J ^1 Sjjj-^tll dUb <*_« jiljS (1)1 (j-^£ uyu» 

L^lij jl LUl ijjj^Jiil 5^>J.| oJLSl Jij . C£) j^—jJ| ^ \ IV SiUil U> 

. (<s) jji- JJI ,>« W £ SiUU U> U^jbf ^ dJUJLS' JiC Sjj^l ii\^Js- 

J OjJUj oljlj^Jl jlJU^l JU* <ct J} LJUJl Sjjjjl^jJI JU£>*ll ojLil aij 



Favoreu, Supra - constitutionnahtc - et jurisprudence de la juridiction constitutionnelle en ( \) 
droit pnv6 et en droit public francais; Revue internationale de droit compard, 1992, 
pp. 461,464. 

Torper, La notion dc principe supra - constitutionnelle, Revue Internationale de droit (Y) 
compare\ 1992, p. 337. 

SJj>li 1 ( J jVl aLJ.1) »*■ W^l Hjj^^ f &>* *fif>** i\ -\ ^ t *^ Ji^l \ A L> Ay>u-i <r) 

c*JJ li-a- t ioj_j^i» -LjUJ \Ai-J \ ^i J < ir Ji2i\ J> \^ \ "\ fc— jjLj Y ,y LU Sjjji-a ( 
SiU>l; ^ A \ *i»J ^ $ *ij t)_jJUJU iuj_^JL.| ^^j jl ji *jj^i /> Jbu LLJl 5jjji»- All **^»J.I 

0« 



J? 1 * j-z* iJ ^ <■ «iL5j«l jji * <J ^Ujl^I J _>! ^ aJp LjJ| jLiil oljfyiJl 
oljIjiJl Sis ^^J aLutfAJ ^JUJil ^jb of u^^i-J^-lj i-iijJI-ocJU-l 

(jj . Sjj^l X& -u-J> ^ . h±Jzd\ aLLJ\ UjJUa; ^1 oUj^idl i*j»-l j* {j> 
U* ^ li Uij.oLu^isJI oJUgJ U Jlj Njj t Ljjb ^» Jsdi ^ oJ, ^J 
Ioa J* flj->-i cj;t SLi^ a_»-L>. Ojj> l y»-^-j yL OjJLaJl s^J y> j ^- L |]| 
fc*. jJji ^ 1 ^ iLi^tsU c-uciJI (j-Jb*^. <yo TjlJLI IJLfJ U-Jaij . 0> oLsJI 

^ isut ^ Jjjuij y ♦ * • axJ ^ nv -j_, OjJLi jjj}\ «uic. .j^jju (jSO y • • * 

r A jjij O^UJIj t i^L^Jl cjjjU-l Sj-iL* ^.b:?, ^ <\ o i i^J vr jh»j j^UIl 

SJU- a^-I^ ^j-.all jj^^aJI If^ja ^\ ^j^oJlj . j^kJl PJ ^ ^ JL.JJJ 
ULw> oL>- JiL-j aLbJ ^ ^vij ^ill jj^oJl lift 2^*; ,y> 4_ii& ijj _ rV aJ| 

,y ^Jj- ty Alt J* jjs*.jj| ,y > i V J^Ul CwaJ : ^jjl-oJI ,^^11 ( ^ ) 
lij UjjJ^. £pfc ^ Ujj ^,-lp i«^- J^U- c-^JtJl ^JU^ JLp oljIyUl oJU 

4 djitiJI Sj* ^ I4J <jl^ U j^uf. j jjl Jlj ^JUil UjJL* (J j c«^/ lijj t dUJL 
S. Papasavuas, la justice constitutionnelle k chypre, Economica, 1998, p, 149. : JZ\ ( Y) 



Ujlil J* ^jj Li t^j jl iiLJ! Sy^Jl ^ USliJ iUjLPt ^^JUIl ^Ij |jj Vi 

u^>" M ^.Jj^^l i-^Lr^ 1 SJtajLj| OT LLJ1 <jjj^.jJI iUSUil .v./,! oSj 

li* Of Ml * j^-^Jl j. \> A s^lit L«j^ ^1 ^j^JU LLk, aj jLL| ^ jU 
* w,l jjsSli LgJI^ ^ j\ t LjJLj>1 <>.ydl Lp.Nj Jjfc of jj~ V ^.^xJI 

LL»_, L^ jJi ^1^1 ^ J^ LfcJ ^ ^| jsLUl ^ il ij^^JLi 

of ^.L-jAji jjX-.aU Uij ^U»f i^j-Jidl <kJUl L|i«; iJ^U jlpIjJ jjjS 

& UL- b^^ LjS^. bLw. dj& ( ^ ^ . ±J ^^ L_j . l iJ j^J r \ ^j 
Mj 1 * J* * u^L> L " osi lj-s*»^* OjSC M i LjJLp O^iail o^ill bjH} jiljll 

u~^-> O 1 ^. ^ cA* jj — = — — ^Jl Cs \ I A SiUl c~*J :^jl>JI UL-*- (Y) 

otf lijj . ajU, .Ijj L. jJJ gui U^. y^p <_J-I J^U V ^JI ^J^- J^ 
Jj . aJ ^Us^-I Jjf J jl.jJL-1 ^^JL^I Jp ^1 ^^ ^^u ^^JtJl ^JUw. 






oY 



J iJjjJI UJu^o* ^Jl j-jlJLdl dJLL- UL^l L$_*^- N . L^ ikj^ll >LUI 

. 0) ojjUi-j JlkJl II* ^ gjj 

J*ilj coSllsL^jJL^^I*Jlai-- , illt5jl J UiyL>. 4 y*:l l/ lp mt-Lp 

Jjjdl o_pUI1 ( _ jS AiJir 1*JLp Ljjdl oUI^L jujls V ^U" £tji\ l. f ,iki 
*-*^l jf ur^ 1 jt <Jjill jf J^JI y> ^>il ajjy* «1>_j5o j~i JL& Ljil jkil /»jlpj 

.^l.-c^Uas-VlJ^Sljl^alljl 

<-^-lj t)L <JjJ ,y ^jJJl ^jjJL- JJI ^JUdl JjUi ^ _,_j_p JLij . Sjj^saJl 

Jj-Lp- 01w>j iwoSlI SL>- jIj^jl^Ij iJjjiJl oL»— j_« fljis-l aJLaS' y> aJjJlJI 

J* ^Lsi <L^-jj £& S^^LxSlI ijjjJL^,jJ| ^LgJ.1 oJUh d\j l (jj^ljll ^L)j->-J 



. \ ^^r it* jfo r • ,> ijjS^ t iJuJi t^-jii 
or 



. <* ^Ls-'ill olUJJ ^UJI f IkJU Uij ^Jsuylil U~^* ^ ty ioUJl 
JjU.1 <y U^j l^.ha. ^ ^/ll oL>l j JjiLl J5L~. U-U, ^ ^^isJl 

4dj J! jtf^aJI ^i ^ll^JI %tj^Jb j»IJ3WLYr 
i-ijll ^SljJLi ^ Ji" Jj> iJbJLl JJLJil ^ gjJLill al^iil Tju- ^^ 

lJbJs£ ijjJjJl iJbij ir^JLl jlSjl aJUj'^I iJbi J U t cjUJIj (Cj^dU IjJLv" 

. ^jitjil ^Laiil <k«.l^j l.fftj,.>W"l tils' 



Dc du 22 Mui 1985, 85 -188, Rec p 15. ( \) 

D<Sc. du 12 Janvier 1977, 76-75, Rec. p. 33. (Y) 



d)Lij iLj>y> j\ l^JiAi- cjIjLp ^../c" kAjjA\ oLililNl ,ja*> 01 Ji»-jJ oSj 

L»**JL-I OuJaJI Ujl^pl J *Ju ^1 4^J^U.I otj-A*Jl» SjLp JL« t oLjUl 

^Ij i aj^JLI SJL2J.I cjLjjiJl ^ U^J> jl c ( _ r J-l Ji.i SjLpj ^ylj^ 
0^ ^IjJL. ^j*^ L^jJLs ,jJI iJjjdl cjLJUjNI Jp aJjjJI dix^a; Ujllpj 

^ l^lNlj JLlUJL.1 ~^j>j^\ TjLf- ^y JS" Oh Jt-ij^ ^ r*J ' ^LJLJrtll ^ 

. L^li^lj ^^L J^\ 

A»^u f l_}dl J JiO. Ail Jbf ^LiUJlj ^^Jl JjJl ^IjjJNI Jl li> lib 
^ Y J SjiUJl ^j^l lJ^ oLJUI ciDi JUL. . LjJiJLi b\ iJjJdl JIp ^^ 
^JG JS" iUJL /»jiJb SJlSLoII lJI^^I Oi Jp >^waJ ^M <U 1 &*- (jJa^t 
^UJi^l JLc IjSm.V»7 v-^-ljil **ftUI aJ\^-\ oUljJL-l £^jJ iSjj.t* ^j-io" 

IjLpI jt c oLililNl oJU I^JLp C~*i jA\ i**JL| ^31^1 tf.Aa4 l^jl ^jIJI 

aJjJJI IJLJLI iu5UJJ »Lq 5JU;I aJLp cw»i UJ otiJl dUJtfj . Ifcl&jL 1^1 
^1 pJl^Ll jla^I ol &> lfi>-l-ia ,> * > ^A fc- iJji ^ A J Lojj J oJjU 
5Ls>UL» ul«ws> i-^-^j *il j ' <-jLLp d)ji y: ^ I *_»>«j o^i L Jjxll ^u>*il J.L5 _«2j 

j* tjUUiS'j 1 4>-Kpl X-o-sa.il JLp Jbi*3 ^jIwC J^U- <y jUi jj*J Jp \^ tr &y> 

iJbi-l *-*5Udl ol SJL&Nl «Jbk M-*» oijjl US' . JjJdl OjL-jJI j^ J^U- 
SdlLl c~*ij c M 9 ^ 1 ^r 31 ^ 1 VU^Jl ol^Uax^tiU 3JU5^i OjSo^ aJj^JI 
oU>U„:.>^1 aUX» d)j5J 6l J^ A-»5Ueil a JLgJ ^^L-Sf I ^UiJl ^ Jj^l 
IJL* /»15o-N L^p i_-»^JL-Ij a*SoJ.I ^Ua^-I £J*>*jj 4 5*J*y V^H A-SU^Sil 

.^^U-^I^UiJl 

^I^J-I g-LiiJ ^^ju N a^SUJ.1 oJL* »LSJJ LJ\JS\ JLp Jj.,>„./i„:1I ol Ji>-^ij 

• ^ A A ,j-jU > • J SjiUJl aj^^JI iV^ULI ,y\ JUi apj^I ^ Jl*cS/l pj- *JU;I < ^ ) 

,\<\AA 
00 



lN i vM ^^i> ^" ^ ,A>Ji cir^ 1 1> k^ ^^ j*\ oi^jij 

SjjJl i-SbM i*£sJ.I ^Ual^-I JbJL>«jJ ^ objijJlj pJljsL-l oJLa ip ^aJl 

Ui Uij JU^I ^LUI LjJLk; ^ oLjiP ^ I4LLL Uj pjl^JLi , Ia Jj, 
. 0) iJjjJl JLsL+l iuSU^JU tr -U-SH flkJl 4i^p| ^JJi ^^ji .LmjuJI Ljij\ 

Lf ^l£ *yA\ JjoJl Lf.1 jdl JLi^ a^^I LjxLJL, J^U ^ y^i .^ 
jjIp «u<_« Oy^i (i-^l j-°^l <■ ^^1 V*=-y^l i*V» a^ Ji* Lc iJjjJl 4_JLi:Nl 
• W J " L i>? ap J W^jb *f/U *-*>■ u* *»«*«lj U»j-^ ajjj of jl>J\ ^.j-iJI 

L$J .iyfj £^AlJl J»-b SJLsjNI ,_,» LfcJp ,y>j^d\ ^IjJLl ^of 1^ jJUill y> 

LjJLp cJJUtf (jJI aJj^JI 4Jli?Vl <_s* l^J-^ t5*k^' «j^l ^W Oji 6j>*i 
i_JL*j ^ Ul \ "\ AV 41*- 4-Jjj ^J jiU^Jl o^Lill LJjJ ^ iiUi JUL. t iJ j jJl 
jjLi \ Y ,y SjiUaJl OXJ UliSl <y> SiJliJl kill Jj jU-f 02* 1 jl»Jl «iujlj J^ 



5JjjJl SjUU i*S^J.I J>- ,^14.1 OyliU i^all VLo^il ^ibJl J£\ j-bil .y blj^U- jz\ ( ^) 

jgs (oUJl i*u^JI 6jJLi) Ai^Lill j ^yu ljLjs JiP *j! J\ L-Jjjill jiiJI <*SUj ti_Aj Jj (Y) 
(Crim 9 Mais 1992, Bull. crim. n703) cA jJlUI ,y jl^ML i^Ul-1 5J^"VI ^j-^ Jl f>rjJl 
li[ "VI V L5*)I j ^^fdlj jUi UJ LiLi'^l J\ {yrjb *1 jjw V ^Ull oM Jiir> f&U li»j 

Droil International pdnal, sous la direction de Herv6 Ascensio Emmanuel . {jJ>^.\ ^ J^\ 
Decaux ct Alain Pellet, Paris 2000, p. 882. 



^1— ttl£*ut« 

Si U a* l J * r *s^s«./»i-^r^> Ol JvSfU • (AT Sill!) j^u-Jd) ULt ^^JJl 

t jjJLmiJll] LiJpJ . *_jljL>Jl J *JjJ>«jJJ IjJUdL-O O^J (1)1 (l^*-i l£ JJl J* - '■ - »■*. ■■■ ' ! 
4*J>I ^yj j-s^Jt A*^>- (*-^*J i^-JJ S-JU^^iiil A, kl 1 1 <^JJ "--JuiJl ,j~W«-* Jj-d 

^ Jj^\ 5aUI) illJbJl JL^l^j tyu- kJl i^UJl y^J *V^— >l Ujj-SJI 

. ( Jjdl O^Uil 

^ygj-saxll oUaLaII ^j-^aJ Jj>-1 /»jo cjUjJIjJI <1)jj\J ^ ^yaJ ^yaJuC lijj 
^5^ jJl JL^IjiJl ^^Jl lift Jb fSj^i 6\i c j^x-oJl ^ \ \ Silil ^ 1*Jp 

. 0>iUJI Sji JL>-b cjIjlaUJ,! of jLipU dUSj <, *-£ul! «JL^»Sl I oj>& V^fJJ 

. L<*. ^jUJI j^i M 0**- il~i>ll JjiJ- IjijjVl uli^l JJ wJL CiliJl villJLSj ( \ ) 
Marc Vcrdrncn, conoura cl enjeux du droil constitutionncl pdnal, Bruxclles, 1985. pp. 61-70, Jcu\ 

OV 



«-J l J-»r o-**J ^^ *J*ftUl <kv-ljj iJLiall ikUU jl»* o! gjJLJJ AJaUl 

?<_jlibJlj 

JJ-^— ■> ,>• 1 5*111 <> ^JJJ Jc--j) JJ-^— "AJ> ,>* *tt S^UI jy Oijj ^dlj 
jij-ittj ^IjJr 1 ^^ «y ^b^ tlr*: «-*^ AjJUwi^Jl SJaJUl Jl il^ujJst 

diiij t i-jUjJSj <j^>«Ji v^j-^ u^*! W^ • SJ ^ <->« 5 ^ ^b'y* ji^u^k ^-M*^' 

4 AjJLio «SijJ jIJUsj} ^ a5CU U J^>L>. ^ iJLiuJ! ilaJLJi Ol dlii jyju V j 
i>JtjUi 0^1 4 ^JljJJl ft JLa <y oLjJLpj jtJl^r iJL^ d)l 4Jtik» 4-jLmsj **kuJ 

AkLJI fiL^j>~\ Jbu M Loi' . f^-ili Siijl JLijJ (yiil AjUaii o!S a-JLsaaxJI 
0^ j^i—jJt ,y^A Silil y j_^l ^yajji^l ^Ip Lu-. d)Lii! lift ^y Sjljidl 






OA 



AJaUJ O^Ull LgJj>- isa>-_p 5^JiL« jj-iUJl ,JIp y> Lc^j 1 0_pU!l jw^Ij SiljN 

p*3l_jJJl J--J {y> Jbw V i^jUjJIj /»jjj^uJl <^>\j>- ^fAa-i JuJ&xSj ZiXJzA] SJaLJl 
IjjLj j_j^>*« UaJl >1*J Nj 4 jj^wuJJI <j-« ^ ' A S-sUl ^ LfJLp jj^ j^adl A«^aj j_iJl 

Jilil ^yiJ aju t l_jU*JIj rtJj>»sJU (JLcj ^y^u *~<0j ^Jt OjJl* ^jip *L> aj Jl&JI 
j_^x*<ijj| ,j^j lj_^i« Lvfljj-i! a*£>JJ *jj^i&\j i j^JUl iiJLwi j^u^jJI ^T/ll 

14»,A'.j iJL^ d)U - L^Pjji JLs^-T ^ AliC . Aj JUixJl aLLJI ^ J^ju d)f jji f-yiull 

jji*-JL)l ^Y/^^ Silil ot-1 dUi ^ AjLi t L^jIj^Lpj ^ jj>Jl £«!>Lo jmi 
,y fcjj Jlj>-Vl J VI obJl l-J|>JI *bf ja JL=4 ^ V aj| JLp ^ ^1 
^jjij oT ,_,» A-jjujJLJI aJsJLJI J_p»j ./iH^Sn iSJJ^^ o^^ ^t * * ^J^' 
IJLgJ 1 j : ,«jbr ^ JL*JajS ol Ojij t i5j->-t ^jb[ AkL- aj| j\ ajjj^_*JL.| ^j 
t L^J iJbJ.1 OjjUU Uij Ljj (jAtjicJl Jv^l ,^1 ^UsjSllj JUjyJI jJu U AijjcS\ 

<j*£j o^J^ J^J - ^ Jj-^-^-^l (j-* ^ * A SiU.1 LjjjJL>- ^jdl Jaj|j_*A)L JLjJj 0j3 
I Ajbiloul AjlsdJ AjJO^*ILx)l 4jV jj| jAUio jj^J SjJ»L^ ^ - t Jt^" ^J* - ^iJJ^*^ 
t alft I^jNj ^ aUS" i JJ*£ Ol ij^jj-idl AiaUJ ^^J Aj| ^1 . (Y) Sj J-r< iJl OiPj 
y> 1"\ oilll (j^aJ Uij IfcASo d)l^ d)L) t AjJUA^JI 5iaJLJl ^1 LjJukS'L Lgj JLjjJ oL 



Jj^IT t(A)iJoJl ^^'lAiL-.jjl^ \ ^ ^ L*-^l ;JL|^I (.XJUoS \0ai~1 t> pijL r jd\ l J 
aim. JjjjJ YV ,y a,, ., ..^1 SJb^U t tiij^^-i' V 1 -^ ^ MiJ ^ V ^j 4~jal\ iJSWMi^ 
SJjjJL-1 ^^iJJJu-i^ULAiV4lJir ( JtjAVw^l^^^^Y^u- l/ .JL.V i( W^JuOmM 

SJu.^JL-1 * «4jj^ju-ii UUaJ ^ 1„J I < Jj Cj.sfl. a . 1 1 ,_,» \ "V^A fc-. jjIj-J V ,J U# iyji-i (Y) 
0<\ 



thy U 4 OjJliJI LjJiJ ^Jl pUi j\llj ijj-iJLJ Laij ^| ujliJI JUJj ,y iJJc^. 

Vb>« ijJLi^Jl ikLJJ 0l iil! J ^^ N j t LjiP IJLj*j LiJLj (1)1 jj-vaX> Vj t L$*-« 

iu*jjJijJl aLJLJLI UjIj Ujji JljL*i t <y>*Jl p-U^ji p- ;^ -; **» ay&> ijj^»>»-a 
. ( ^*Jli Ojjli y LjJ J^-*> Nj l^i* SjiL^f <>Nj3 !& t W~J'y ^j-^ ^J* bJj**j 

• p ■>•:; il)| j 1 0*_stf lj 4j Jui^Jl ikJLJLl jij_j_»SjJ| iJL>-} (1) jSsj tl)l i-JUali Lo jAj 

. (Y) iAlLkll J* jji\ l_jU*J! ijJL^j jbJLl c_iJ5cJl g^l 
^JH VI • fc~M AY jjj <1)>UJI <>« VY Salll Ajjji-Jb ^ t dJUJU LUri, ' 

^n ijlll JU L~~-l" JJJSj t LfJ SjjIjJI t_«*Jl _ X -J«i jl ^U.^L.j ijJLJ-li 
Lji 5^ ^ S_>jl>J.I y» IjJL-l Jbjjij <-X!LS' <JLkj LL ^Jill y I^j JUL" t j^jJI 
L^JL-«— ^ ,J ii*-^Hl c^l^-Jdl *-<->-l>* L-jjuo j^Lc jl__^SJl iLi«;l ^j Xjyj 

,y "H Sdlii ^ *-I* ^j-h^J.1 j.ij^ilil AjJL>- ,y ojjJLs^J ^ <\A*\ fc-J YY*A 

L^-jL^ jl L^J J^LcJl J ^JUl ^^ju JjIjs *s.J- jl* 'il JUJ^j c. j^JJl 

fc- Uijj \ ,y ^ ^U iiJ U « pi j <_JL_-Ml ijj^i-JJl i^SUl.1 ^ ^1 II* J> J&\ (Y) 

(Annuaire Internalional de justice constit., 1998, pp. 709-712). 

i^J YY*ij*~siiJlj cI^j^^a" LJUii \ 5i~J Y \ i-siiJIj i(Y)iJull \ 1A\iL- jj> YA.y 
.y <JJ jLiil AJUJI ^wLj «Ojji->i» i-SUiJ \ SlJ Y" ' (^ j L-^'j ' « ; ^iJ>i--J , S^Uai Y Y 
t ^Liio«i-JUT | ^j l yJaJl ^ l ^A^i-_J i JL.Y'^ l > CJ sll»■ 1 _ r i3iLsiJJ . L— J\ l^tjM 

.{j<\)ijbJi mYfc-j,*--* 



. 0) jj1-jl5I ^ "H SaULI lis-* jJI ajjJ-I ^ Oij^ 1 jdP £>^ ^ -H* ^^ 

Ha ^ VV Silil owajj . Lj_Jlp oLJall oIjj-LjJIj £~4-Ij oLlii-U oLLuil 

(Y /\ \ \ 5iU0 ^y^^-iJl oLjiJl OjjIS ^yii j^ajJI ^1* pjJ> ^j . A->mS^Jl 
oLwJ." <y ojjij L«j lJjjUUI ijJL?- ^ f-^Jj oLAJUJJ iJL£ i^j^Ul d>i ,Jlp 
i^jbr jl jj^Ji J«-N Jl»j . j-JJl*J.I J^ 1 UJalil ol^JLJl t cjLUUujJLJ 
(3_jij>- 'S$j>\ ,y> A SillL c^iwij oUj-2_>Jl ^j ^l . ^ . '> -l JjJUj&JI UaLJl 
. oLjiJl «^j AkL- oJls-j *p-idl ^1 Jc— J ^yJl ^VA < \ f U3 ^i»l jllj OLJ^I 

^1 liliL*j»l £)LiJl lift ^ L« jS^-1 SJaJL- »-j-si»jj jilj 4 LjjL)j_2_pj oliJljJ.1 
<j>d\ aJoLj j,./t* (^Ulj ^y~jjii\ jj^--Ul ^ V £ SiUJJ iiiLpJkl /»j^ix j ^^ cll 

^j ..fa-'.ii 01 j 4 Jaii ?eJ>4-lj CjUUi-l; { }L)CJ L«-J oJL?-j f^-ill { _^ i-jLUjJIj 
(5jjb- 0!ApI ,y (A) SiLJJ i»UJl iJu^aJl (JLp ijjkZ oilll alft ^ SijIjJl istfliM 

,y ^jj-^-jJI (jJ^xil ^1p j-^I ^^-^ ijj ■ WA^Si^J^ljAljOL^ 1 
alft oi UU> ,^^JI tJU>Jwl ,J J^-JJ Ljjljjip j oUJUll JbJb£ ol j^ c Ui_^i 

. ^'^j-.i-l iijic- C-Jw«-^j jij oliJUcJJ 5j_ r 5ll oLjiJl iJL^ (L)f TtSljil O jU-I 

IjL^pI «v< Jj-«-*llj > ^^Y pLp jiLsoil JbJiiL-l ^jiJl oUjixJl jjJU pL>-j 
^ JJI IjUI 1jlS"3-« i oLilUll ^J jj-J-l ajjIp ,yjl* \ <\ <\, I ^»U ^jU (Jjl ,y 
(_gjjl^«jJl jjJL^ll d)^i t j-» a I /til j j < l _ f ~tjju\ j^jjXoi JUl ( j*J>ll oLuujl o\ J*u« 
(>» *jt iiL> Jj c *^^-l J^LmAI ^J i-OhJ^Jl ilaJLJl JU-ij ^yU jya:„ai -J ,_y^yJl 

i t^jji-ii uuaj nut^Wjiyj \jLasii ,> > w m- Jj^i t ^ u* Jjjj^i ( ^) 
ilJ ir fij i-Aiii ^ ^ ^^r iu- ,_,-> v 4 ( \ v) jjuJi \ «\<\ \l. j^i \ v j v-^i jjbji-i 

. ( M aJbJl) ^ "\ "\Y i— Jj^I \ ^ ^w_^l JJbjJL-l t i^jji>-i> ULsfli V 
Dfic. n" 73-80 du 28 Novcmbre 1973 (Rec. p. 45). (Y ) 

28 Novembre 1973, D. 1974, p. 269. (?) 



SN W 9 *J O^ ijy-a ^ ji>" Jl JLva-4. jj jj^- jJl d\ ^JLjJ.1 ^plj 



1 1 SaUI v~" ^ill y, gjdl |JL»j . ^U^NI IJL* ^ iJLidl SkJUU G ^Jl 

J--S/I OlS" O^i . l-jLLJIj j^JjjsJI i-JIjjt ^^aju jji e^Lj UauJ 5j JLidl ikUU 
jl t LfrJLJUi i^l ^^ ^J| .JlJUbSlI JbJ^o g^l i^l jhl^JIj ULn- 

<^SUj t^JJl CjI^JLxJI ^ <_j*ai\jlj ^aSlI jjJbLl JjO**i ^-Idl }jJ6\ ^LSjJL 

. *ij£A\ LajJl>o ^1 tSiUl ijJb- ^ "*cAj«o tiUi ^^Ip (J ^j ol i-»Li>Jlj ^^^Ji 

(jj ;,...JJ1 ,y^o Silil) ,k._sA]| S^Nj aj.J ■ a;: 11 o»*JM11 ^j t jjJl^-J1 
4j jl^)/lj V"J^~' oUaUl Lj5lc (jdl ^ysj t 4-m*LmV1 j^ ftS\jiS\ ,y> Oj5i d\ 



Ddc. n° 143-82 du 30 Juillel 1982 (Rec. p. 57). ( \) 



. «ulp fj^i La ij-A>- J v-jLajJ|j 

jl ^Ijjf ^.j dLLc M iJLJLsJI ^51 JJl OLi 1 5_«-L,^l ^JljJJ 4,. -JLj 

<u£]j 4 L*_« c-jLIaJIj rtJjj>«jJl ^j^-* <j| Jb ho „<?•?.« j^u^^JLJl ,_^aJi 0j5o aJU-I 
J LfrJ* ^j-vfldl jL*i\fl ,ywj JLp SJU-Vl JJ ^o^l JbJL^ J j ,d.:-a. 
I ■$ n.s^j jj^ll ^U-UJ oLLk« jL*J*i/l 6jLa Oj^j oi ^j-^j Sji-uldl 4_>J^Jl 
"Loi en ^Lo Jlp £j-£? Sjlie jl*J i-juj-JLJl ^j-sa'JI a ju»j . *jj_JLJl 
LjAjj^to U^j jl 1^1 oli*Jl oJLpLSJI ajIS ju^^idl jj^-^j <JU-I a Aa Jj . blanc" 
dLi^j . JjJLjLJI aj>J^JI J ijj U Jl <JL*i^l JbJL£ J J^j -c&j t Ifjlipj 
. 0) t >»il II* Jl Uaj! £~3 C«1)^L5 Jp frbj) SjLp ol J 

f Uidl Jp &iUJj jl^L j|y Vl oL.^ i-jbr jjfes l^lj i k r *}\ ^Jl^J Ul 

Jt J ^yajJl *f li . «5l JJl a 1ft jlJLs^l AiaJU*. Jj>- 5j jj^jJl io-Ul ^ ct*>Jl 
JjJl L-JO U^j . SJjjJl ^ujj Jl SkLJl aJL* JjjiJ Jl ^ WV *lp jjJL-O 
Oj_p Jl blu-l Ja^aJl ^SljJ j|JU*l UaJL. UaJ yjji Jjj-^J Jl j-^l 
4j jip Jp l y»tf Cjtf jj| (eUJJ.1) oljJiP V <\ pjj Silll ^yi> Jt\j t ^j^j^-i 
4j jJUl j! 4-^j^»jJ| Sjb^l olg->- jy SjiUaJl «j! JJl j»L5Cs-1 4jUU^ JL^ 4jUUJ.I 
ifl-^ j^yaJ \ *\ *\ jilp Jjl-O pL*- jM . (oLjip VA ♦ SiUl Oi.^stfl) AJUil j] 
0\ <J jL>-l j 4 Ja-j-vaJl «JljJ Aj jj^^J-I ^^Jj jJUaj Of Jp <CL« ^ V A ailil J 

L.1 t \ <\ 1 E^UJ cJ jll jj-i— jJl Ubt J*i di) JLS"j . UjIju*! J °^ i^j-^d 
^j jx^ji Ol Jp \ i a SaU.1 J ^ dii ^ W ^ ^ U jiLsdJl JU-I j^-jai 

*iJJ-«-^rl ij-^J <Jj*M o^ l^' JJ^-^^I J -^ji (J J • « Ja-waJl feJljJ Ajj^f^jL-l 
""^.j^ ' B *4j>i— a» LJUai ^ o "c~* i < j^Jj k.... *Ji \ ,ji \ ^^A fc- jAj^i V ,ji Lip Xij^i-i ( ^) 

j- jUiJNij ^ « <\ j <\a ^ aui iji>)ii ^j tfjbyi ijiiaJi yi jiyxdi »,>-*■ ^i v ( Y ) 



t£j->-i iiaJL* i»l>ij 01 OjjLSJJ ?**-<-«i l>1 jl t Jaj-Mftll fejIjJ ^j* j^-*^ O^iJ^ f"^ 
o^lil ^ J*i LjC ijj\ \ I Silil ^i As^lj^a dUi ^JLp (j^aJ *cjIjJJ| olfc j|JL/>J ^ 

liji . L^_JJ. L$Jl^i Uj^ u^-j JjJLM aJLA JLp SJkSlj ^JljJUl ^ Sjyill OjJUJl 

Jj_pml] LijilS L-LjI L^jlJb grl./»" N eilil al»j . L$~>- {jJjZS'j iw^jJ- ^jIp .AjJj 
«jIjJ ,y> ejjLsAi Lo-j <_jU*J|j <>!»«Jl ilai-i SJLpJ.1 jl 4_w«j^>_«Jl SjbNl CjLjJ>- 

«5lji!l *~<JL- ^Lj ^ aJL*- oJlpU t _ r J ^yaJl IJla ut UjS" . LA^j> j\ "<As- 

lift £*j>lj jj-sA? JlHJ . Lj-Lulj-^ _j_3-S"Jil ^ydl iJL?*; ^J jdl A_J>il j\ ol_*Jl 

►Li ^1 <~>jyi\ ikLJl *50i N L. yoj <■ (oLj-Lp r A • SjIII) ^1 IJU ijJi^ 

ja*o, . ^LijJij ^^i ^^ ^ v^>' i * i, j J1 v'^ 1 ^'j^ 1 ^ 

it 



<r>«-^l i-L?*Jj La -L>-j ^ j , s>\} \ aJLj-jj . ji-SI jl ,yaj <ju JLpIj-IJI oJLA C*pjj 

SstL-all AjUs- jl AJwjco (3ji»- 4jUj- l)L»JI$1«j * >L£mJI_9 <j>^\ jlS' lij . i— iU*Jlj 

^-*>*i i?jj\S j*\y <J^>- ^y iJb^iJ Ji ioL*Jl A»rJ,./ill jl <3jiL| a JL* 0L» c oUJl 
t L^Sl^l i^-lj-. ,y &L>Vl jJIp ^ ^laJl JjJb- aA*j~ iiUi <jLt» . *Ij&I l*yljj" 
( VJ_jJi S^-lj^i (_,» i-^-jjJl <ij-H>- SjL*>-j t P'lJil aJLoM jULp ij>-j ^j-^j LjjLi 

^ ioUJl iiJijJl 4jU_>-j t *|J&I dJLlJl i^>-j O^J^ ^t* '^J ^J^ LajIJU^J 
j»L*Jl •— ik_jll 4-W» ^Ijj o^J^ ^^* W^LA) W'W^Li cs^ ►l>J^*Vl <&>-\j* 

Jju" oLjiJl (jjJU Lf^>«j ^1 - i»LJl 5>«JU»J.I LiDJLS'j _ (3jiA-| ( _ r i*jj . pI JIXjI 
oi* y I y iJU-l oJL* ^ Oycjj . ijb*- ^jp Js-\j2i UJb j/ j^i «lv«>J iJjJ^ j^Lr" 
JLpljiJl ^^ oS( vilJij i aJUlI sjlpUJI JUp^ JJ LjjjJL* ±>jji£ p-IJ^I jSI Jll 
Jlpl^iJl JL_pJ ^Ip L^ivJaJ (JLk: tJSjJJ \i\ <_jLLp jl <js£ ^ 4U,yVS Lc i-sULl 
. iJ^l JLpI_j*JI Lfc*j£ *^JJ^* J^'j* ,>• ^^ ^ S-Jli^l jj* 

ijj. Ifli i ijULl ^ SOpUII J5Ud t ^LsLl uijkxJl UJU^ JLp ._J^dl 

. iJbLl SjlpUJI ■ 



jJuJLi Ljj juJsUcil (j^is- i-jIIpj ^r^si j-o ajji: Lc 4-3bU SJLpUJI ,_,-£ (Y) 

t 5-jL^-I j*p SJLpUJI Uj^ ^_^L» j^I^ UjbJj^ JaJ^j JiS ^LajJJ 4>*Lall oi*j 
jSljll »JL* Lijf ^JLSI ^UL| ^J> g^l }U>f L^JUSC iUJ-l oJL* o! jUpL, dUi 






ljjj^\ l*s-*-jt <$&>■ iU>- jijid MJ, OjS^j N ^bJL-l J^-Jdl il ^1 t U*Jb-j 
^l^ll Lfclp c-»U ^dl i-SbJL-l jjp ajUJ-I o^e Jh^ cs^ ^ji ^U 4 jupL-^I 

. 'oLjibJl OjjI» AjLJJj /la Jio A*pL^»-I 5jj_ /v aJ 
dili Cwaisl I Jl ^1 ^JUall aJbk SjU- J»-JLfl N l^ AjtbM «^UJl Ul . C« 

Ojjl* 0y» 4 JlSjJI (jijJa Jji>- iJLs»j ^ Jill OjiLSJI djlS" 1^ 4i^i ciiLa^l JiptiUi 
lULsJI uiljtl cijJL>- aJL>- SjUwJI jjili OL^ lijj . ^.JiiLcdl Jb-T oUI_>JL. 
ILJ ^ V pSj dyUi\ {ja\/o?1 kill) ojwai) JjL» *lij JuLL« aJ ^J <lL~i. 

^1 kxJUall JjUaJ LSL*- Aj*jJ.I Aid-vail 01 J A^l^l JC* ijy'j^' £ri ^^J-**^ 

jL-*-« l5 1p <— i»_^j i_jL2jJ!j <_,j^_x]| Oi diJS I'^^bJM j_J> OjjLaJl L$...o.>»j 

OjjL* (U^-JLLi j jL*jiil iJLjJ Liijj , JLsu Ld^J uij**^ »-»-5^ . (w^vulJIj ojj^viJI 



Jl i~«JL JU-1 ^ U? 1 jAUilL ,^^11 IS>*j> l^-i (y^I ,^1 JljJ-1 ,y ^-i 1 ^ <iUi iJ^i ( ^ ) 
jjI^J "\ ^U*- ,j^aj : JtUl tULiiJ L»JIj jliJl . U41. iJ&A\ ^_pUJl «%JL .jJj dLiJI y>lb 

Decoca Andrd; La structure de la qualification - Cours de droit p6nal : j^l\ IJL* ,y J&\ (Y ) 

approfondi - University du Caire 1968-1969, pp. 99-128. 
imVoul. iij J JLl (J i^ J iilli.j_ r dl i Ji jj | ^t«JlJU*jyi'jJl l.l^NllJUjUJjjliJlj 

,\Ai c\Ar (J ^ 

11 



jJ-Lj dUi i-jpL>ji>-^! SjjjwaJl c-JLk; li| 4_»LJl ij>J-^ilj oL^J-lj <5j-L>Jl! 
4-JjiUJI j^ljll ,y SJjjjdl »JUaJJ 5-JbM _^ i.UJ-Li ^ ^j . i_~»L^. 

CjlJ ^}\ juj Jji * dJLJi JLS-- . ^Lu ,> i-sUi-l J-pIjXSI ^ dUi u A^ dJ 
jJliLl jjlft ^yii . *-^j*4"l f j*-jil JbJLs^j ^y^tAJl jl^lj i tS^I jjju^L 
ytfl ^Jl JLp ^JU: jJI UbJL-l s^pUJI J ijljJI ^bJLl i_AJScJI jji ^juj 

t (hi^>dl J^**-* ^Ij^lj JUiV 1 0j-»- - A " cil <■ ^M-l k-iJ^ill Oj^-a« v'^-l 

. S-SUjL-I jJ> SJicLiSl lf^»L b^i 

Js- *1>IJ\ J\ <. ^bJLl i-ilCJl JLp 5iLJl i^^ial! J^jjJiJl JbJ^ JLp ^^1" 
^IjJlj JUiSlI Oj^wi« JbJL^ ^ rt^^J Of <l)j.i i*jj>«iJ c5>*llj t.$illl ^r^^l 
JjjJtl S JpUJI 0^» 1 SJU^i i:L>. iw^- ^ SjLoSl I jOp dJJS JUL. . pj^' J^ 
I^JLp ^JUil JUiSlI iwU l^J^s ijbi.1 SJlpLSJI Ul 1 Ai\Sj\j JO«Jl IJla ij.1. *jJ- 
Jy ^> JS" JLp v_JL*J Vj 1 ( JU^o—Vlj JUJlJIj ^-^LjC-NI ^j) ,i.5.iJl IJl^j 



•^V 



Js> 3Ljj&\ oUljJ^I & ^ y*>.l l^lo u_JUil JUiVi >JJ- UjJ^i * aJL=M 



SjiiJl AjjjX-»i *wL«u ,yJaJl Olw «AjjjJIwOJ> AJUaS YA AX*J IV *ij A^yaJtJl ^j 

pjj u^U-SU jiUaJl oU-Al J* obJl i-^aJI u>jJL» ^ SsJlsJl bill ^ iwl^JI 

. jj^J! ,y \\ \ SiU3 IfuJUJ i oUi! JLp a,U)1 o^iiJ ^IjLJl JiJl 

oLlJI jjIp oUJl i-j^vaJl *bf ^y* v.rS-' ^~#j U^kJ *Li! (Jj S^aLSJI yj^ 
LJUll Jjjj^-jlII a*£>J.I c-^a* Jij . culjL«Jlj JiJl jji <d>LiJ ^ylp AJb»*x*J,l 

JL5 LLJ! ajj^jiJI USUil Of jfcJi c.ib. M .j| L* <jf NJ . dJUS JLp ^ t y*Ul ^ 

^J a)U-I oJlft ^ Lf >u r JUli\ i yd\ (Jliajj Ol jj-JJAl L$_*5o- kjLf—t ^ CJijjl 
jJUjo ijlSj I Ujk SjAJ . y)L>j jjU 4, ,3, ;;»* (lt»-*J (* j "^* ' ?ti-s*l OjjLi ^L*J^i(l 

.Ajjji-.aJl 

*5jJU| ^ij JJ AxA LajJIj; v^^-IjJI JpjyJI ajUJLI jJ> sjipUJI ^jl^ ( O 
« jpUJI J>-J£» ^ j . U^^-j *£>^-l «■■*■* ^^"J JUJ>^j AjJb^l.1 oJipUJt jhuJ U-4 

UJlj «jjj-y«ii j»i^j ^| A-SbJL.1 sjlpUJL A*^j>*-a c—J A-JbJL-l ^ o jlpISJL 

1A 



<ulks V U jAj i c£ji*ll Lj^j UiJbuj £-*-« l^Ju Ak>ljj ^Jj^J i^ilU ^5^1 
iJbJ^I j-ii SJLpUII 0^3 t (*j ^j . S-jJ^-l j^ SJLpUU Laij AJjiUJl jiljil 5jU>- 

^ jS'ljll o JLa JL* Lg..,a,,a,T jJl 4-SUU «A*J-I JU-» :>Jb£ l^ i iJUsLl SJLpUJI 
jl^o -J P-lJL^I yi_^l IJLa ,j^j^d ,_jSL^I f>*J.1 0*^ i V^ 1 jc* SJLp-LsJI \azjJ. 

<*jL^allj Cjbjji-lj (JfjJLsU) LgiP SjJj^-« 4-JjjU full ./a.< {y> oljj L« liUi Jbu 

LP <Sj4-l £j»j J^ »>ly lAr^ 1 cA^ 1 }SJA W^ c5*Ji JlW **M 
jl 5j_Ji^Jl 4jU>- ^ »L*JI t_ibjll ii-M? Ji-» t 4-5j-^l ^^jLaJl i»iv»jJl -AjJL£ ^ 

aJ_ill i_»^kJl JbJ_£ ^y Ijji ^jiLSJl J-S'jll Lj_jJ (--aL iSj^ (Jlj-s-t lilllftj 

. (oLjap Y /Y1V SiUl) .-jLs^^^I <r^- <y jU-l U^ Ji. ^_^JJ 
V LJbJLl ^J> JslUI ol JLp J^ji L. _,aj . (ULJLl oUI^I O^lLi ^ Y Y o 



T\ 



jjOj>- pytil j-Lij ' ^IjiVl oL^ <y aJ-l 4-jpUx>-V1 5>JLsal.l ^.^tSj jl» 
ijjj-l oJLfc ^ ^*jj . AjiL^j £L*-l>»il Si1j)l ilid.1 AkLJl 4jL^jj isJUall oia 

( _ ? U uy^j tiUiJj . oW^-?-')/! oJla o^-JiL-* JtA_>- ,y *JijJl\ ajj-^-Ij ^L^AI 
i^U^-Nl hJuA\ l4*lkfl ^1 ijjJ-l jyj jjSG 5JU-I aJLft ^ Jrf-JLsj tii ^11 
ciUi ^1 ^ i-~ytdl 5JaLJlj t 3-SljA.I cjU^)/ I J^U- ja iij-l ^L^JL! 
Ljj (j-LJ.1 jy*i ^ jd\ ^u^i\ <iji-\ j*>yr3 ' i^Li^-Vl it^JJl ^^ LfcJ^-j 
(3jJLp-j «-»_x>til «JLvt» ^u Ojlj^ll J-Jb*jJ 4_«jt)Ul Jsjj_JiJlj tci^U»^/l ^jIp 

1l« i-SlisLl olf-lj_>-^l iJL^j (^JUl jjh 6JLs-j OyLLlI Op t liJUi (Jlp *Ljj 

oWjj*-} jJaJj ^JUI jjkj 4 Lj_J oL» *io- JJ^JU*» ^j^"- «-^M c5>^jJl tlJbjjrf- 

. *JkM oUljsr^l ,ji ajjjXo-jJI i^lJI jJlS'j Jb4 jp 1^^-*-* IjuLI IJL* jl*jj 



Cass 1 <5r ftvrier 1956. D. 1956, p. 365. ( \ ) 



«u £-*jS L. Js> Lull IAa 4J-L-1 j&jdj . oL^J-l jw^J O^lDl ^ UiJI ^aj 

ijj]\ ol J& j£$ U^ ^s-L-l jLw> Urli; ,y» «-^j O^UJl Vj*-* ^J 
O^ljll Sljl— ,^-^j 1 0> t ^*i-i jLs*l Ji •*£—* ^ ^1*>I «> Sajljll 
^ ejjjjj JiSCi A^J-^ 1 ikLJl ,y O^Ull jjJUtf ol US' i j»-$!Ij>>" i-._>Le ^ 
JUu Vl OjSS N 0_pUJl £jjJtw« J^ JLiiUU Ol Stb-!3L. £. c L^^JLlI !alj)ll 
t iiJbsJtl oUUNl ljUcvsI ^>- jj-^>- ,Jj <■ <-^Jjl t^liif f Ul hip 4i-iiL. 
tft JlP r lJL»>l JJ LfpLJl u~* jJI USCiJl iiJaJl oUU>->l Jl iiUVU 

OjJUJI ol Tju— & *&}?\ oUU>^l J*\ji j^tsi OjJUJI iljiil Tjl* jIojj 

ySl iLi*- ^i 4-SLJL.I ^ 1 'Lrr)' 1 -^'j* Ol Jl AiUiNL I Aa i oL^J-L. ^L^ 
jjJal ^ V «ol jL^lpL i < T >oIj>uJI Ojili ^ ^1 oLJI tplll ^ jji*! 
oUJl tpLU CJI* llj . iJUL-l cjI^I^V 1 ^^ -«-~ olyiJI Ojili jlpU» 
IjlA Uj^ JJJ JLS" £*iJ U^ i ol^JUJlj j,Jl >LI JUaJ f££ objAjJl Oj^UJ 

sU-i ^ *&- ^ jb-t oL._p- jj^j v i *il j^ «o. r ^ Siiii ^ ^ Ji5i ( ^ nr) 

oUI^N Uij jjS^ J L» Jls-1 ^^JLp 4-Sb>- oLjip ^Jjj jj>^i ^ US' i Sj_^J-I jl 

N»*i! jlpai.y\ Silil ( _ 5 i(^ < \H)(5a^JlJ > ^.JLll l yl:J ;«OjJU]iUiwL^ 



. I jU«. y> Up "SlJ ( _ ( fj Ol j^ "i/ j i £*£»wJJ JLii j Jop y> \s 
V.GARRABOS; Lc domtune de l'autoritfi de loi du r6glcment en matidre pdnale, :_^1 (Y) 
th6se,Parisl97O,p.30. 



^j 4-JL.aSI1 ikLJl ^y. »---— w> f^j^rl t5 -^uiic ^ <■; ,/1,-^.iiJI Sj jJ-\ jJLp jj>-1 

. O^Uil ,J> l$-i* ^j-^adl ^j^kJUj <Jlj>- \f! 

^^i *V£ Silil ^ "o-\j^> laJLt 11* ( \ ^oA) ^jiJI j j^-. Ji «-^>jt jJ j 
^JLlj oUxjM . . . i : 3-j^l JsLJ.1 ^^iJ jdl jlpI^JI OjJliJl aJ^ ol J^ 
>»UaJj { ^UuU fljj^l *1^1j j-aJIj ^l^-i ^Myr^h W^ •j.y&l oljJbJlj 

. ( ^4JiJb oLjiJlj *Sl^l V 1 ^ ^ Ji 5 ^ t** M^ 
Silil ^ ijeJ l\ i \ W \ k~* ,j jiLvall j^vall jj^-jJl ^ f Jlli ii-ft £*aij 

jJL/JJJ . A-«J^J.I £jM SjLsOJ JjJU«lJl SjJj-^P O j l'Lw. T jAj l\ J-2ii3l (j-* **^ jl 

. (Y) jj:Li!l ^ l£>.\ ttij u^ .jSUu 



Marc Veidussen, op ciL, p. 93. : <-iiy ,y mJJ jli. t H <\ *\ Si-, jjl ji ^ o ^ jjUoJI j.^J-1 ( \ ) 
SJLsai i SiJ o jp j Sj^iill ^ \ <\A i fc- jJjj T i-Jb»- l+^s- LLJl Xijji- jJli^JLIojX^t<Y) 
,ji jUiJI Jb-^JI j^.U £w ydl SJUrl ol»l>>->l D>J15 ,y £ V SjUI Sjj>i-J f X« tSijji-.j» 

. j^-jJI j* £ £ oM £ \+J> jljd j^l J ji. ,jt-iii (j-isJl UL> 
oUaUv J£ jl Jj^-J j! ^^.Jl Jlji-U ^1.1 j*U S-^Ul-l sU-l JU> Jju*Ml (ij-^ll ^ill f jjc <r) 

( \ ) ij>u <\ < r j i jjC r j <\ iUaiii) s-u ut j- jut-' ^ 'M ^j^ 1 ^j » v^* j^ t> ^ j 

( WY iuJ TV ^ j OjiUJb OlaUil ob_jiJI jiU ^ 

VY 



dJl^J t i-Jljjr)fl JLpIj_2JI /js-^»- Sjj^^-saJIj pi; N i-SbJL-l oUl^y t <1)^U 
O^i t l^r^-tj • V^H oUljj^Vl i*-^ 0_pl3Jl IJLa aJjJl« r-jL>- Sj-iS" ^j-^aJ 

a_p|jJ JbJLji ,j5^ 4_,t H...J .,l»j J-^L^-I oUlj->-)ll <l)j-iL» uilJifel fj-^ ^j 

^yuyjuj oUj-l»Jl 0_^L» Ji-^j) S^=M illJjJl 4_JLpL» Jj-i^ J*"I ,>« dii'ij 
. JS-\j2l\ oJLfc J^i^j 4-^s-mil AJLaaII 0I4JL-I U«j) JJl^ ,jS\j (i£_/M ,j^ JJj-^il 

Uii <£jJj-+^\ Oj\yi\ iSj^H ^~^ OjUI^>-^li JLpIj-J] oJbJL£ ^ fj-^llj 

•LabJl i>JLsall AjU-*-J I oLj*-J tij^" //" ^-frj (JP-*-^ ^"J 4j.,rt >«A3| 4>j?-\ 4jUj>- 

. ( v^-i aJIjuJI Upli) 

LjiL-»1 L^ji-stf jj (1)1, ...i^l <jjJL>-j ii^p-l 5jL«-^- (jip^j jjJ «l)jl_jjJl IJL* Oj^.j 
i— jbr OLw> ^5Cx N VMr 1 <Ji^l a-1pI» OjJj -ill «iDi t A-Sljjf )f I ^Lp^iJU 

. jJJIj j^I ,>JL N U JS spL. ,y OjSo ijJ-l oy» t OLJ^ I Jj&t. JiUJl 

Lsijii ijJL>- *-^j ,_ji ^yjLa^-Ml i^fi-\^> jfi> aJL>-j pj-lllj . c3jii-l oJL^J jjJl 
. Lj^j U-i fjbiij cjLjil-l ««jjL^j N J&- p4tjJL>-j (j^Ul cjLjj>- 

oUjJ-Ij JijiM cjyj ijjjjjii\ d)jlj^JI ^'j^-^ Pj-***^ (j^Ua^-l d)u J^j jSj 

Droit constitutionnel. droits de rhomme, rapport, op. cit., p. 193. ( \ ) 

vr 



0^15 ^it pQj iLiSQaJ! CiIpIja^I &jsa £l Stilus j»j*_r • 

/jp Jjl^j 01 Pj-Z-om jjj»»j M j t oLjJ-lj JfjJLA-L L^-ajLwJ. kiilij 4 bJ_?-j 
L^lLsfljN dUij <. Lj-pIjjI fc*-s*-> i-JlisL-l oUljj>-^|| JlpI^J Jb Jj»*Ij <wUaz>-I 
OjjUJI JLa^j ial53.l ikLJl ,y>j»j OjilSJl *L>- li^ t (j^lj^JU iwa^JtJl <LijJ-Ij 

diJL*jL-J ol pJljlJl iia-^ljj lHJU M iJLiaJI 5kUl Op tc±JJJJ U-Joij 

<*-*jj-£+:A\ JLP|j_iJl JLtu J OjSo 01 «- r Jr*j OlAJI IJla ^ jJUaj ^^N ^.Ja^ 
ilL*« J f-j-ill c*SLu ISLi . L$^« ^LSiNl jl L<j ,j-iLJ.I Ojo oUj>JlJ 4_Jadl 
. ^^j^i^JLJI ^ ^Lsii 0_^l5l) oUJl c£:>U.I flj^"-^ f>^J ixS^Ul OLi 4 Aljjuo 

. obJl iJu* J Jw>t jji (J\ LjJ ^j O^UJlj 

UJj t ^^JjJI Jji ^ L*j! iJLiJI <JaJUI J J^Vl Ol Jl «-iU&>L IJL* 
_ja aSCJLc I* JSj ; UJLi.'J aL^j-^j jjyljJJl jjLo-P'^ Jp L*L-1 L^ul . ^:> -l *yu 

. (x> u«lj4Jl JLid oj^Jl ^Jljill jlJu^l 

o^ iT jJ^J Ol ^N jljJL 4j.ij.i-.7H ikUU jj->o N tiUi JLp *hjj 
jl ojj»-jJ| ^y 4_?-j (^S/ i>J^ jJL^sj Jl^ri-1 (t- ixo JSj . U_^j ^Uiils^Vl 

01S 1 Uj . ajjj^jlJI ^LpyJJ UJU»>. OjSo V 1 ^ 1 ^j-^-l J^'y dr* "^-y tS^ 
jji^jJI UjlsI ^1 oL*Jl 4jj_^»jJl t5^Lil j>" j* OjJUj tuL^J-l j^Is^j l-^ 



Jacqes Robert, Libcrtds pubhques, op. cit., pp. 103 et 1 11. O ) 

V. Oarrabos, thdse, op cit., p 681. 

i*SL>J.I /.ISCa-l Is-y^A lijjji-ji iJUai A 5iJ \ jj j wiill ^ ^AV t- *Jjj ^ Up *jjji-i (^ ) 

. \ o A ^ TV j^j j i ->■ liLJt *Pj*p*il uiijj^ii* 

Vi 



jj» AjJLidl ikLJl t£\s U JSj . 5jjjjuojJl *ji*j \jjAj> Oj£j V^M i«j-^iLU 

^0A il-i^jS jiU-aJl ^y-J^iJl jjlw*jJl pjjJLa CJ_^laJ ^jlll iijjiugjJl i)jLilw-Nl 

^ J^Sl v ,....->^ J*-Jb N ijjA\ objLjIj oliJliJ.1 JbJLA Ol f*j *jl JLU 

^ ^lixJlj JJtxJlj ti^JU L^pLJI ^IjJl oWy{-)f I ty C a^>UI ilaJUl 

jAJi JS" c j-J jJl ^UaJ^-L Ui^cdl oLpj-^jII UU dUJLS'j i oLAJUJ.1 
Cjy- ijJbJU oUl_ r >-Ni Ojjli 5jjj^-«uJ (_$JL« Jjj>- LJji ^y li^^Jl jU Jij 

^ cJlS" lij Uj ^^.oJlJI UJl JL£ ^1 UiUil i-SLjJ a^jj :>jl»«j ol aJIj^NI 
p-UopI ^ Ij-siP "\ *\ t yds OSj . Jb-lj ^li ^ jl SUai SJtAJ ^« ioLill aS'LsJ.I 
pUj i (_$jj^jijj| ^«L>J.l aLoi (j/a^Jl IAa 4jjjJL**ii aJLju ( _ f «J_ r i!l 9-j.yti\ ( jJU»jo 
IjlJ. <c_iJU^_«j c, pLyaiJlj O^JLill aL«1 SljLJ.1 IjlJ. <ujjJI>c« I^a ui^^rj (^yl* 

(_gjjJL«ijJI ( j-JL>ail j__j3 ^J ■ 3l .,h all S^-LaJLjii 4_«^>«_» *U>| (jcJal til A-o^L^t-* 



Droit constitutionnel: droits de l'homme, rapport, op. cit., p. 351. (V) 



V0 



L^ ^^ Jl 5jLi)ll f Ul IIa ^ U+. vjU-1 SJj* JLp ^ aj l^ ^jj^-oJl 
i^Ul ^Ui^-Nl -u^ib ^jlr pj ^ili op 4 itjjjL-.aJl jiJLp ^ >r? . II IJL^J 

L5JJI . ^AjJ jjjfo V L«^ c (5j-^t SJaJL. JJ. 4_; JLfrP Jj t jjXv-JLJI oLl aJj^ 
. ^^f ikL- jjl ^Ual^-Vl lla ojj-b ^jij Ol - ^iill AkL. jjlo-jJl aJj^ 

jAjU; XJLJl OjJj A-JjJ-AixJl -daJL. .SjJj- ^ A-*£>J| ^j ojJL/aj jl^ Jt>L>. 

U>J Jju fj-ill i_JL>- ^> ^jiJl (j*fljjiJl IIa Ji*i <. Ojilill LaoJLs- i^j^y, 

• m u^>\^.\ ^ij>- JU-*Lu»L jJuCo a)Lw» ^ ^liil <W»Ua^-l ^ 

jt ji3_?^ ^iJ^V 1 aLLJI ija_?- ^ jJUtf oUJUjJI j] oljj-iiU ola ,_,• ^ 

. J^jJI j~» rt- ia .J jjlp AiUaj j-^1«jj old! 4jLjJD 

j»Lf?*yi oW^ J-s-aS oU^^o ^ UJl V.-5UI oLJUj cJjUj* \'*\ -d J^ 
dji t (oUl^l ^ /Y Silll) jiUJI ^SbJl j* 5jLJ i.UJl Udl »U-p! Ia^SL. ^1 
,y> A-oUJl AjLJI pL_s<Lpi -rjj^>- ( _ 5 1p 1.;.o.,.,i? (^jia^ oLo-JLcJl oJLa 4_iJL>B_-» 

V. Garrabos, thfisc, op. cit., pp, 634 et 635 . ' : J&\( \ ) 

.yJaJl *>-j ^JbJ.1 ii^j ^j ..UaiJI f Ut 5lj( LI 1jl£ J^U->I JU L&jI .jlji .jJLUl ^.-1 Ji j (X) 

. SUiiJI 5iJUi« <«io^i »lil ,jvll>l_jll i*SL>^« lJUo <i!l>»£ ^ UL| 

Decision du 23 juillet 1975, J.O 107 6me anne6, no. 170, p. 7533. 

Jurisprudence du conseil constitutionnel, Rev, du droit public et de science politique en (X) 
France et a I'dtranger, 1075, no. 5 p. 1318-1323. 



i«5^»w« A.l.Afl'tj ^jP^Jl ^ ^«JI y p&* (^JJ^-* £" tJ^r*» jJ-s* 1^1 <U9 OjJall 

5^SC>wo ajjJLj SJU-I o Ju«> j^jii t (_^**^l **£>** <u c . .,A % L» ,j~5Uj *^^ 01 <uio*Ll 
li^L>- { yL&\ IjS^a ^- ^LsL LJLlJl S^-JJ ^j-poJI LfJj iJUJil £j-*»jll 
^jAfcJI *Uii ol j*i N *iUS ,jklj . *JLp-)H i-£>~. aJ^L-j oLio ^ Ul J-^bU 

t tgj^-SlI bUalJl Ajo^- i J^ \£j~Z J&\ 5i_jj»Jul JLpIjjUI rt-So- JLsi-L iJU-l oJLft ^ 

4*U!I IU4JI ajJuaJ (5JUI j^J-L jLcsi t^JUl iiJU S £ ialll ,y SJlsJI iJU-l L.I 

i!^Jl p&>- l^iLiu jJu* ,^1 iL-sAaJl jj> ^1 -^ ^Ai t c*»*j ^jj-J Jijixll IJi* 01 
^Ull ^r <u jl&J UU U* juj V - chilis' . j^SiUl Il$i t <£\£-\ *\j+U oUJl 

c i^Lxll oWyrl ^^ i^SUJ.1 ^JyS 0l ,_ylp OjjLill ^^j ol jy^, Mj 
OIjUI ^ vi^Jl jU J-ij . ^t^- f\js>r\ j£J jJL^ll oJb-j y» tfli OjJUJl oS 

jjJUujJl 01 ,_jl-P *Uj t V'j-^l ^L?^ *L*SJ| ^ LJUJI S-*£»«JJ SjaL» (^JUi (Jj^- 

pjfc; ,yJI ^sljUl jlJL^J UUJI U&Jd JjjS 0! JLp VV SiUl ^ ^ JL.UI 
fUll J**SL J« V ^aJl li* Ol Jl ^UUl -uAJl v-jo Jiij . WU1I Myr\ 

oUlj^-J, JLtlji «-^>j ^y jt5L»J.I iLL- d\j tiJJi ^jIp ^Ijj . *\j>-\ JS" jJUa^. 
(_$l ^ <~>y t^P J I >*J ' OjjLaJl ^j-^aJ (j *J aj iji* 9 ** 0j5o 01 «— j»«j ^Uii! 

. ^ Y ^i«^>J,l Ljji^ij t5^>-l -LpIjS 



^ "\ V \ ii-J r i pi j OjJUJl ,y Y Y SaVll ,y 5j^Sll i>LiJl *-l* c~*J L. i|J 1 lilJi JL* »Uj j ( ^ ) 
i_JJ» jlii (ji ^-il ^1 liilsljjj-)/! iJ^ **S»J| 01 {ja <■-■ «.~.lt O^Lj (jyljj ij|jjA-l ,y9ji * ;b"; 

il)jjLi]| {J* VAj VVj Y"Vj Vo jIjUj 5_ / iiJI «JU c^— J Ji j IJL» . j^i^JLlJ LilUw« _ r ju i SjiUail 
,_^Le. Cwaj Jj (1>_jjUJ| ll» ,y Y'A 5iUl Clf oLpI^ m t i_^jJI j^ *JiJl iuU^j HA > 4X«J ^0 Jlj 

i_pLij oLJ)/l i!)_pLJj SjjL>»J|j LJjil cjL«JI_,1I djli j ejj-oll ol^ljj-^/lj JLcljLill y 

George Fred SHICEMITSU ADNDO, Japanese criminal procedure (Translated by B. H. (Y) 
B. Rothman and com.) South Hackensack, N J. 1965, p. 21 and 22. 

YV 



uulj-iJI o^y^ j-y~-& LJLJI ajjj^—jJI 5_*£»»J,I ^j-Sn of <JU ^ W ^ iiJ 
01 ^y^vaJl oi» ^ ,_^>jXi> ^1 4-2*ai-l £s\j\ je j^j OjJUll jlyj. JLp f-ytJ.1 

^Ub L)jL.J Uj>i^> N «C* lf-j>"J <L£-j*0jA < ya^\ ^ U^JU^ ^j^jUIj A_«ioJ.I 

OjJLJ JLpIj_aJ IjJ .,a « 4_JlJb J — *j N j\j-ii\ IJLa jlJ t ,%-J ^j . <ol_ii JLU 
oi* J*j» jj| ^JSil Silj^ 0^-p} y> Jj i j: -^i_-Jl J^_- i-JLJL-l oUljjf ^1 
LjjIjIjJ ^ji LJL>Jl 4jjj_i**jJI i^5L>J,l o-xp JLij . LftjjJ_stf> Jli« Lj-Jp J_pI jJJI 

sljUil f jlx ^ LJlI J^y-I IJLa <jli 0^ of c-^j^li 4 O^UJl *U 81 jLAl 

. OjJLill j»l»l 
j,i JLSLLaJI CjIpI^I Jj,<i "it 4i,\i Villi ghlmll (^aUoii.1 JUaJ.n 

JLij 1 4^ji]| wJLs^il lf*-« iJLjj «jJ*>- jJj <fr>-lji t5j'j^' ^^" 0^A*| 0j5o 

* fcladl ^U-jS/l ^ ipLJI Oylj^l L^JLp ijcs ,ji\ oUlj^)ll UL>-I L^%" 
t Uj^-b U ^Ibii-Vl cj|»l_/f)f I & ^jX UIjuj tSj'jUl aJU- **-J* b\ dUj 
oJIa O^i j~&* ^ LLJI AjjjijjJl 5_oiC>«ll <}yu [aSj . LjJLSj i^-l^i L»jN Jbuj 
-Jl^JL-l ij*-lji LfJ Li jjjj> Oj^vj U-i ajjj-^aJLi j«azJ& V» S-Sbiu^Nl oIp!j>-)/I 

jl Upjjia^ ,_,» ^l_p Nj t Oj^j (3LWJI II* ,^p 2>^ i^^i (t^l^rr V^V^J 
4j>j*o l,g,..,./L:2* ^1 4-Jbii^-Vl j^>\^\ tiLU L^pj-siji- aJLp ^ Ljj«-« UiL^I ^ 



VA 



^^ jLfli £Sj1jkJl *JL>- oLio HoA fc-J HY jjj OjiUJl *U- jlSj 

^ jj cJj ^ (Y /A 5*111) a^UJI iLJI UJij. J»L^]| ja LLJI iJjoJl yj 
JL>^i— I L» y»j <. SjJiL-« 4.J1 SJL>-)ll ^Sj: J^I&l« 0L5" 4-J (^^SL-jJI *U<aiJJ 
Jj_jJ.I H*n Si~J Yo JjOjJL^ljjiL^I^ J ^^jJl/.L^- , yiojiL5i r o r .y 
J : iCiij j-oS/l j><wii| Ol jj^liil IJLa jU-t US' . \ *\V « iuJ o Jlj OjiLSj jljiJL; 
d Jbs-tj ( ^ /A S-ilil) l^L.1 ^S jJl o UI^^U J*LwiJl ^. aJjJlII <yl ^k. 

«JLA L$j { yCSZ ^1 JLpIj_2J|j oUljj»-)f I UjJUaj ^1 j-*ljVl <y iJL?*j Ol 
0^_9 [£jljJaJl iJLp- ^ <ul ^j-^aJl ojlft ^-« £*-^>ljj . ( ^ / \ • SiUl) *^L>JJ 

(JlkJ te»>y ^f^J ' ^^-1 6 ^-* oL^alil UJo jJLvaj j^Jl 4_JjjUJl JlpljJiJl ^Js- 
AkJLJl ^iLu ,y ioUl JL-Pj-SJl Jl^-1 ^ J^" JJl— • J Aj.Uidl iiaJUl 
Ijj^i 4 CjLjXjJIj jt-5lj>»JJ ljJ_va^ 0j& Ji 4j^SL*jJ| j-«IjSM Ol US' J . 4 5 Aj_ r iJl 

. 4-JbM CjUI^^U IjJUa. UsjI OjSo 

4i>J Y o *ij Oj^UJL; j^Uail 4jj5L^JI /»l5c»-Sll Oj^Li 0^» t cS^l v-li ,yj 
^^J ^V» Ai^o^jO^LLjI^JLyj-J.IY/nSiai^jL^laJ \vn 
^y L»T t_5j5L«jJl f.L^L.a. 1 1 Jj J^^j Ol j^jljJaJl SJLs- oJLp! ,_,!_« <jjj g o i-1 
i*5c»J.I i,:..,a? JiSj . ^>-T 0_^lS (^1 jl cjb_j5jJl OjjU j_j» l^ip ^j-sa-dl rtJljJrl 
>Lq JJi Oyl>SJl ^j^-i JLp aAJJI ^\ ./, :..^-Nl L^J OLS ^1) (Y) LUl 



^ v^l Sjiill ^ *Lijd slit OjSi ol jjuo" N j * ^^L^JI ^umj U^U^-I 
5^J o ^ jjiLL jl^aJL oUiU o^SL^JI f IS^.^1 u^JU <y L-oLJl o^ULl 
yu- f L» x* li\S ^\J-\ ^ J^l s/ifj ^^Jl pUoU oJj^ jdl H v . 

■ L>jJiaII o*i ^ iJ ^ ^ u-" 1 -*^ 1 1^ ^ ^V 1 Ol ^l * *JU-y I jly 
i/LuJI ^UJ.1 OjJli ^ Y /T iolll j~J& 6y- Jj-kdl ^ o!>U J\ Jij 
ijjSl~*l\ iUi^ll ^ UaIo^J «, Oi^^* uCjSUAJ j^^JL ^uiut jcuSU^ Oy 
i-^SL^Jl U&JJ c~*i JLii . t$jbV! *1 „A S,ll 4^5^. ^ U*l>-tj 4 LJLJl 
OjJli ,y 5-jUI kill ^ 5JWI SyLUl J SijI^Jl yl^LtJ US' ol J} (Y) LUll 
cJtf ,1^ UjJU LgJp LSL^ fc ^ JS" J^JLJ gjjju ^ i/LuJI f ISi-Sf I 

C«JOj . ^Lo IfclSvJjl Jju LjjI Jb Cw CJLS" fl by*,.. aJjjJ- LfP>o oJJb*^. 

UK o^*J jJLi i LgJ L^iL, ^^-1 *+>.j Jl (r >^ » I *U_ii| LS^> 

\+f>j± Ui.1*. Ji ^-til bjSi jd\ iUSS Jl& S^iiJl JLA ^^j Sijl^l «**!>>■» 

tr*W^ o-^j v^ c^ 1 *^ J^' jiJJ V^ , -»^ L l IJL* j.L»1j . b^*** Ijujj2 
f ISC^/I O^U <y i-oUl kill ^ _^^i; LLJI hjj^,jS\ USUil <y Mjj_Jl 
i^Jo^ij o^LL jljiJL J^ilj m ^ fcJ Y o ^ij OjiLiiL SjiUaJl ij^L^Jl 
u^jiis ^/Jl >UJLI 4-jjL^-* Ol LLJI Aij^-Jdl 5-*5Uil o J-r i Jjj . \ <\V • 
^xJl ijPUi>.Vl ULaJU Ijltl Jif . LSLJij jl V U- L^ 01^ L. . UjJJl *»!>UI 
Y o pSj 0>LSJI ^ 1 Sjlll & LJLiil SjAiJl <JU> jj^a L. Ipj^ J* £jjl\ j\ 
jj-Jj Ji>^" o« ^ v * "^ ° ?*j OyLi jl^-iJL; LjLjuj JUu \ ^1*1 ax-J 
^l>L| ,>. bl ^/^Jl pUSJI Jl J-^i Ol tfjljkll <JU- cJLp! ^ iy.rt-JL.1 

. ajui i v fcj v\r fjj ^ysjJi j ^ ^^y t- j j~~p a ^ ^i^uuiJi i*£«(Y) 



ijpLoJ^-Nl A>JU<all eJLft 01 J t j>-1 OjJlS i£\ jl objJLdl dSjJli 1-fJLc t_JL»u ^1 

i Jj> SaJb^ *jj>j-^l (.j-^^ i!j^»ll ikLJl d\ j~*Jcl\ j\jl (^i LLJI Sjj^j^ojJl 

. LfJ} jLill "\ SiLil ^ iJLSl! SjiaJl Jl*J>j. ^i - 4jjj+»J r \ ^j ^LajlsM 
Jjbo UJj t ta^>c* IjlpJL^ l^j^ SiJ^il IflJ Ljjip ^j-.adl *Jl_/U iy \j^>^ 
^j LjJL^j. LJLil! ^^1 <ULp ^^J U LjJIJL ^1^ SlxS ^Uai*-^ I Q* 
^ Ll» SjLj> 61 ^1 ^-— didl jlji ^ i^ioJ.1 c-4^lj . Ljjo jij jl>u 4jj^£*JL| 
oliil SjiaJl ^ oijIjJl K^T jjjli ^1 jl oUjJUll j_^li I^JLp l_JUj ^1 ^JA 
L^Pjij Si JjjJ.1 nJlj4"' Wj -UaJL t iijiwjJ! *1£>-Sn 6jjli ,y> i-oLJl Sill! ^ 
. °>!>Ui L^lSjji JUj l^ljX i^il ^JljJLl dUJlS-j byj*. !jlo£ 






j-jJLlI jliJS-^l t L»,gJjl : <j?>-t-* Cj^^J" (Ji*«i t^ V^ - ' V*^' '"V* p ^ 
.jjL$Jl o^j t *^idi aiyiii tjLr ja»*i J/>M 0JL4JI jl* lijj . ^Upl J^UJI 
^j Ujjw^i; ^jij S-^bJL-1 ^j^cdl ^ i-^U- cj\Ju& LS - / i " - h t> jaj t Ljj^JU»« 

. \ j.a^ Ja.7 (jUaJ 
CJIS li^i . V 1 ^ 1 Vo-^ 1 W ^ Wl •js*^ l/^ 1 c^-^ 1 US 2 ^ 1 •**>. '-M* 

^llj c Usjl lib 4 G-^ 1 <J^ <>• V^-^ 1 Si U; M4-1 J^lj-^l jj-W» 
^ -uJLp ^jki L. Jl >Jb dJJij 4 ,^-Jlp LfrJL>- J-p f IjJ)M JJ j_pI_^3I 



Rente Kolering - Joulin et Jean - Francois Seuvic; Droits fondamentaux et droit O) 
criminel, l'actualitg juridique, Juillet - A6ut 1998, p. 108. 

AY 



^ jl^iJLunNl Ji>»4; 01 4_J_jJL5JI iijjJl ^ j_«— J ^1 OjjLill SiLw^i i^wUa r J 

^Vl jlS" IJ-^Jj • <u O^Js'IpJ.I Cjd <_*» OjjLaJI «jjw3 jl^»>l ^1 ^-"-r^^ cPjd 
. 0) iJ_pUll a!jJS\ ^ ijv-L-Vl j-^»L>Jl Jl>-1 Secunte' juridique ^jiUJI 

{ijJbU ^u ojlj^l ^J LfoJ»>^ jJ-y ^bp S^p tJ^p ^jj^l ,>« all l-i* ^j-2jj 
2_jt>-j /»JLc- ^yij t 5-3U>-l ^ys^-^iJl ^ f-j~£jj\ 0U_^ ^j t jj^uJjI Lg, j .,<>- '» »j 
JLJ j£ (j^iJl l"J^* • IgS^.lra" ij**-j f-U 1 u>^>- ^ j\ Lfcll*^ "ry*P3 J^>- (j-» *>lj— ' 

,_,* Confiance legitime ipjj_Jill iiiJl d)Lw> ^J ^^LSJl ^Sll <-»JLjjj 

■ m *iO 

^ J ^ ' / (_»» u^^J-ri ^ LT^l ij* ° J- 5 * o^ 1 J^* A— ilSl-l <J j JJI 4JJJL1J.I SjSljJl JL*_C-T jlaJl ( \ ) 

Annuaire International de Justice Constitutionnelle, 1999, p. 173. (^yJl 

■Wj^o" 'JjUl e r- J )i| tl yaSH jlj iJl>Jl(T) 
99-421 DC du 16 Decembre 1999 {Annuaire International de la jurisprusenee constilu- (V) 
tionnelle, 1999, p 628 



ds.\jJil oLT ^ Oi^lj-1) Ji5^ jj ISi LfJ-J-eU Ji ol cAs 51.9^ — LI .JLgi 
J^M i«.jUi Ljj^ |^«I ^^,0 JUJI I Ajk O^i (^S j>«j <. <»-fc^P iilall A-JjJliit 
jljj>- fOp I ^ ol ^jj^.jJ1 ^JbJ,! <_iLsi Ij . jj^-Jill L^^j^j ^1 cj\jjX\j 
:>l ySn ^\ d\j < <u jjLxJl iJUS^ aJjJlII f l>i)l aJUX. OjJUJI J^L jllip^l 
p-UJl OLw> (ji i-UJl 5JaUl i^>-lj ^ 4jjjl-.jdl V"Ul (j- £p! Oj^lillj Ji*Jlj 
J^U- ^ JaJi LgjoU^ jbi ^ oLjJ-lj (3j5J-l Op t j^^xJl IJla JIpj . OyUJL 
j-ijj <J>U- ,y SjUJ-I oJla jl^£ ol ^iS" O^cj Lc^j iJjJUJl JpljJiJl 0^, <t .../ t .< 
f IfcJl J* ^jJ, ^UJl j-Vl op ^ ,>»j • OjiUJL pJLJJ iJL^ll J_J| 
llJaJj . ^U^JU OjJUJL JUJI iJUS" JLp iJUL" SjOi aJ iljS ol J^JLSJI 

^1 oUbJl t y> J ^\ jJaS I^JLp cjiSjSj ^1 ( *L«*JaJl oLjJI ijJb-) OKU 
uwcdl 4«^l>- ^ ,y>j*aA\ olft jllxil ^j, Lp£* * Ol£il lJU> JLp olJlipVl /• j£ 

CjSs ol j»icl-l I 1a i£syj . ^^^jJI (_^s>j-^ L^j *us3 ol u-j^j ^1 ryj>^\j 
pi V ^JJl JjJUJI ^ f jN J*^i J.KJI jJtdl J^U- ^ jJUll ^ il^iMl 

. l$j dj^JaUJlt (_£jJ AjjjUJl JpIjaJI 7-jJ>J j^u 

jljjJl «^>m_s<aj 6^» olj^ljjjjiji-l AjL>j>- JjJSo (^JLH y* jjJL^jJl 0L£ Uj 
^ *4~*i ij?\y&\ AjjjJL-ii lj JLp iiLS^Jl J^L>- ^ S^juj-ii]! jlpIjJU ^j^j^jJI 
jltVl ^ aJ^L^I oLi!>Ul jI^Ll-N U^i t ^j^x^jlJI ^Ull ^.Vl J^ 
^j^ju ^ jijj jJ Sjjj^«.jlJI /.jlju j^J-I i-ju^j d)l ^yip . jjjl^jlII <uiko ^JUl 
Uhj c^li jJl iJ^UJl oU!5UJl jI_^ju-I i*«^ ^ ^UJI ^1 J &y>H\ 

»LaTill Jl Ovilj-ill ( _ybu c^ftl IJl^J . L^jjj^i ^»jUj j^J-I JJ ^j.^-.U 

C-fS^I U^o (ajjL^JI AjjjI-iJLJI i*X>«ll Ojili Ajli») /»15Cp-^I a JL^J jJ,\A\ J^i\j 

ls-y*j>v 1. iijj_ji~o» i-lLsii ^0 i-J T • pjj 4 ; .,A all \\M l^, ji^\ J j\ ,_,» LI* *j j^—j ( ^ ) 

.roA^n^UUl4jjjX-.jJIJ*5UJI f lSUl 

Ai 



i»_JiJl_j Ojjju-i fJbu *»jSo>J,l ju^ldl LgiJL>- ^yJl 5jjji«ijJl 4_*JLll (ju J^ijJl 
4 <u_*j_ > JLJ| ^j ..rt'.ll (j^u J^hI (_j^ vf-r** er^^^*" v'-^ a *^"' <^' ^**-H. 



*^j) JxaJ J. 2: ,..., U Jl i_»^waij Sj j_jJ^«jJl f Jju UpLii i^t SJ-Jj-t oLLiui'VI Jlk;[ ■:■ ■/■' jj 

(^'\AVl^ , \Ao t \^vo 

(Annuaire Inteniational de la jurispruden ces en, constitutionnelle, 1999, pp. 227, 229) 

imvi-.jjijj w inAofc-gji^v ^^n^ji^pi^^LUiLJUJii^Jii^uijiiJUY) 

Annuaive International de Justice constitutionnelle, 1999, p. 227-229 : «us *JJ I jLl* 

AO 



^LrONj v 1 - 2 -*^ fCr^ 1 ^j-^J i/**—* of v* 1 ^ 1 *-*j-iJI i—Jks 

*j jj£a jojxaill £jJ3 £j (I) Jf 

J-plj-aiJ IjJ-va-o «j-l^Jl Oj£j d)l VJ-^J U* *•*' ^ p- fl ^""» i»j-iJl IJla 

OjJaLkll Oj£j Of t-iki L^jV Js^iJl lift ijSUM ^LpyiJl 5^ ^-s-axi'j . iJUrl 

. Jlpljill oJLa If* j^ J$\ ^ IjJIj yiljS/b ^LJI jJp JLSlJ p-J<.Ull 

£-«j . c_jLL(J|j x^sJJ ljJLs<a-« SiUJl V j lJjjJI TtUaj t)li t, JJUi ,^ip eloj 
( _ f U AXj-^il ^jJlaJl r-ij_*Jl JjJL£ ,_,» JLwy JLi CjLj-SjJI 0^L» O^i i iiUi 
^ iJUNl Jjip J>\ A^mJLj ^Oil OjittJl ^ *j ,^J| iilU jLo c Ajlb;- _^p opIj! 

jvil^L-l ^ ^^iV'j dJL r iJl Ji V^ 1 ! c£.W OjiliJlj i iJL-Vl iuL>- ic^>. 
t-..l.k?.i jJj . UjlJUSJ *jIj-?- ^ AjjL>txJl oL»}L*Jl ^J[ o-yu.*JLj <. Lo-^j ^iLcdl 

ml>*1 <£\^r\ cj\*\yr)l\ OjJli j* Y Y o S^Ui! UJaj . *j\ i Jb- ^ t _ J iJj| ^^u-* 
JJUjS ai iJLvaJI IJLa ,Jj . Lj-Jiii (^JUI 6_pUJI *£i- i-SbJUl ^ JiLJ.1 cjLJ} 

&j£j 01 Ojj t oLj_Sj<JI OjjL* *4-*- :> m c5*^' tyjj^l J^"^A' •k<^ L J& Sjj^SI« 

An 



&j£* La Lsfljl (U-iJ Lclj 4 L^JUio JiiJl ^j* «j^i ijj U JLp j-sAtS M *j*-}^\ uyJl 

' (5>^l u^J- 1 ^ c^H fOf^' V^'j^ U^H ^^ (J* J^"dJ ^LS" IJbJL^- AjjJLuJI 
SiUl dJLii Jli-« . ^Lj JLp SJIpL* ( v r wu «jl a ^]\ life JLp jlk. <JU-I <JlA ^j 
JL* I^LoJlpI J»o \i\ ojjtj j 1 j^ij-o-p t_aJ»j-« JS" o-JLp ( _ y x!l cjLjJLp ^ Y A 

Ojili ^.j.e jj^l OjJLi ^^Lp jrypjA\ <jLki «UJ iJL>*_Xi (_g JJl (jjlkJl IJlfc ^yj 
JUjI JIp JU£*j Jj ^UjJI <_yaJl 4-J| J-p*j (^ JJI j^-'y I OjiUJl OLi c oLjUl 

JJjCj 4*5^SNj ijuj-U jj^j-sAJ AjUUu^i JLp «jjJLp ,j^i Jl» ^yoj-Jidl jyaJl OLS" 
^Ij ^jwaJl oJL» ^ Zijl_jJl oULtLv^l (j^ju AiJUw* JLoj iJ^jJI O^li 

Lfs* jij ,_^Jl c-iLaljxJ^/l JuJL^ ^ >C£ L« JI>-jj *bl <0L« t ijpUj>- cjLiLiil lg.".«>.>/t.7 
JUL. . jyliJNl JdjWU UJbJL^ jl £j>.\ ^j-^u ,y < _^LS_*Jl ^w^-JjJI ^1 

i_JUjj t SjaUJI SjiJlj ljjj*el\ ,J&>- (j* Nl aJLp Jii« jj^- J^ju J-»L»JI i_aJLC 
<_o«JL." JLtll IJLa ^yLs . jjJLLlI I JL» ^ \V« SaLJU UL> viLl-> ^ilU^ JLo 

. ic^l pjij ^ U^« Ijji iJLi?Nl oLoljdNl 



. IaJLxj 

AV 



jls OjJUJl ul Jlill IJla J ]^% 4jl J^ .W^sl^^JLJ ^JjJLaJl v-i^Jl sjl»j 
. ^'J^jJI oli>U (JLc- J-ko jlpIjS «^s>j (ji *+«-j (1)1 5JUjJI okkJi »«m^ 

.♦-So^jJl lJ\ iS*5i til 4"-* o-" c^ 2 ^' <j* a-* J-"-* J-O • Pjl—iJl J_s<aJ rj-£j 
*JjJ ^i lull II* ^P ^,-JjiJl i£jji-.Jdl ^J^cil J--P JLij . (i) ^ajM J\.,hl\\ 

ilUij t aJIS' ii_^»j SiJL^toj 5>ts<9lj oIjLp (ji (t^l^l ?j~^ ^jH ti\ *jjj*£> 
AXjjjJL! &j£\\ OLSjS/l iJ_^u oi v_^j OjJliil d)t (_yvaij <■ (o) *5oJl s\.*.jl*.*)} 
LjjIS'jI JbJL^ d)ji 41jc« <£j>r ijs- f-j-ill <— JIp li^9 i Si^b-.^ Sjj^-^Ij oIjLp ^ 
_^p OjSo oLjJI I JL» ,_,» o^Jliil Owaj t_5 JLil ^jjujJidl (j^Jl il)^i « Lf«JLp ^j^j ^1 
Ijl-* JI^Loj ^jJUJt jlji—Vl ijAU Jas-Cj rj^j-ll IIjjj • ^jji-JdJ Jjlk. 
( woj.>/^-ll Q&yts- d)u LJbJl AjjjjLwujJl i*Jx>«il i:..,rti JLij . d)jJl2Jl f L-«i SljLJkl 
Lgjui* ,_^Jl jUiVl bjSz "^i t LfJ^b }J*3j LjJajlj-s*? ^ l^ 1 ^! ( _ s i*j oUbJl 

! JLwaJLa fj-ill ^4-;-^J LS'j-i jl LS'L-Ji Jj t iwLjSj «jj-s«aj SiJL*^-* Lj-j-Us jl f^-ill 

82-145 Dc du 10 Nov. 1982, R J.C.I-B2 < \ ) 

J^rflme Tremeau. op. ciL, p. 258. : j&\ ( Y ) 

Merle et Vitu, op. cit., no. 176. p. 255. (0 

80-127 Dc, 19 et 20 Janvier 1981 (Seairit6 et liberty, Receil, p. 91. (o) 

Ren& Koenng - Joulin et Jen - Francois Seuvlc, Dtoits : Jli. villi J _ . -a . i7 jliJl . ^^^1 u» 
fondamentaux et droit cnminel, op cit., p. 109. 

L'Ui \ A i~J Y i ^Jj J-AiJI .y \ ^V Si- SJjj o t \ <\^V ^ iJj, ^ "\ ^ Y 1 aJbJl L*-^H 

AA 



<Due process of law* i-JjJLllI Jjl -^Jl Js^-Ji 4 -..Uo 4-jSliJM ^j-s^Jl 

<_9Ji^j HJai\ f-UaS OLio jj>-lSC;«i JCjJu* "CjJUoI jIjJ Ajjj^vO aJju 4_o5U.il a Jl*> 
CM/i„i JLij . A^jjll pjlj_Ji (_^A«J (^JLp «j.,W ; . ...)| ^ QUI .,rt «,'! «■! .^ e-' *_U ^.JJ 

iiii** i*£s>J,l Aj_ r jiP-l L» jJfcj I 9*j_stf_jJl *JlP Jji IjjiS" ^ji^J C jjSUil jljill iJb- 

^jkjij JbM l y^\ ^j-*-* d>l <Lo-CsJj cJLstfl j 1 5_JjJLiJl JjU-jJI Jp^^JLJ 

. * ^ '<*«*-! j 5j jj ail ikLu aIj^JLD 

: ^ylj La { j^ y/ c j \ oJLa J isjiiio LLol ajjjX**pJuI <u_x>J.| *Uaii *j-^> ^j 

. jsyo* ^j i^-j ^»\£\ V s-^a. Sjj-^a; SiJb»_» ijjU JUsVi oj^o oH ^ ) 

LjJJ-£j (j^l iJJLil Jlpljill j* d)tj LLJl Sjjj^uJI JU-ssJ.1 C.,.,A,i ^^jiII IJl* Jj 
JpI ^ Lj_*l_K>-l Ja^j ^1 ui^Jl ^TJ* tij& <J" ^'j-4 - ' (Jy'j-^l <_** j_j-U-JlJl 

OvJljill 01 «ii!j 1 i£j>^ c->L»ujJtj (^1 ,__» L$x« (juljJJl oJlfc ^y ^^lilj 1 Ljlbyu^ 

»jj-/Oj SiJU>*« (juljJsJl oJLft Lj-^^^l jLaiS/l (jjSi (jl.4jj_4-l ei-jJ b'Lw>- 

oLj J Zst*j>\j <Jj>- Uji jjSJ jl sUIj^j t UjJu L^-iLjJI &ji J^pij Lc JUklS 

J*** *y ifuij>- ,j^*j ,_,* if«L$ji j! if. j^^Ji ol us 1 . Lj-aIjJ ii-^Ji jjoJ-i 

£y> i»SCJ-l jAj t Lj-^ (*-&J-* UV^i (j^l JUi jl AiLJi?- ^ iLj ^JLp Lf; (jj-ialiJ.1 
^jjLdjtll (j^aJl dj-o-si» ^jaS- O^i dJUjlS" . i_jUjJIj </>«Jl ^jfiyfiii <-*>-j ^ JLp 

ljU»l Jirj L4-J jj^-jJ *y ^pl^i ^aj . **» (\Jlp- N Lc L^^ip jji-j LjJLS'jl 
JSCJ jJjj Oi ^ jji— jJI UL>-jXj ,_^Jl 5jU]| jl jU»L t «jjL^ j_^>>j N LjJUjJ 

(* j"^ J • U-; LaJ-J ,^1 Jajlj-siJl jy j\]b\ ^ 1jIj_^- SjJiU, iUlSDl ( _ J ^>_ r iJl ji»lj^ 
iJUi ajjvaj SiJ-w^o ijJlj^L-l ^yljiSl \^J>yu ^]\ *j^i-l { _^s- ij*i|l OjSCj 01 tiJJi 

&> cliliS'j.sU-l ,y jv+2^ ^ lj*ijb ^ JliuNl Jl L^j yutlUl jpJb" IjjV 

. *U ji*Jl U**SC*j ^1 ^bWil tiiju _ -»^iUy 



Ci Ly of Chicago V Morales, 1 1 9 ct 1 849 ( 1 999) . ( \ ) 



l$> ( _ 5 ^ ^» aj>»^Ij jjiUw» jji £j->ji' <*■&>** ^ijj U <j>c&\ lj\* L^« ,-Ixj 

L_^j>- Mb>-. j_^u« jJI Uj^lpI jJI ijjJ-l S jjU^ yJjj t LjJLiJ| ^ <JLJL» 
*liiJI Ol LLJ1 ajjj^-jJI i*5UJ.l cJUi>tj . L^iiS" ^/Jl oL^J-lj JJjJbM x^U 

Ja.-yg ,y» ?>^1 JUjoJ 01 : If] j->-T*£p- ^ LJUJI ajjji^jJI i»5cJ.I cJUj 

Jjsj*- JJj>- .15' L$j ■■ > - w - -> tli ajj-+a> L$Aj» aJLysuL* iJ-»ej U i*jL2_jJl c y?j.,^J| 
pjj JuJLsi j^j t (J jljdlj (^ilil IfciSj <j» «iAj*t« i^jUjJIj (<^>-ill i*AjJ> <L)jSo 

^ LLJl Ajjjx*»Jdi i»£>JJ oJi5l ^ilil jjS"^! Jtu^ .>Ju<ijj . lfJJL«j <jji«JI 
iiijiJl 5jjJ-1 OjwJ Ujl Itj-i Oj^j Ljj J-f^J! (^j L? 0153.1 li* ^JUejh 



sjbji-t iiijjjL-iiuUaJ \MuJrr r ijVA* 11 ^ ^^^^^JilJ-^i , |" ( yU*^iJ J ^-i(x) 

«^U^js^l L >>^^V^SJ^.Oi(ljj^V)aJLJU\^^*^jeljJ\V^4^ 
. (Y<1 xuJI) M^V 1l- iJji H yi w-jll !Ji|>l i»Sjjji-ii V 1 -^ u 



JJLL" (JLp 5_jSljJUi Oylj^il Lg^^ j$\ i_j--«Jl OJj t UjJi jyL«.JLil JLpI ^1 

LjJaJL>J 5_vs<a->t*i j-oL*-« <jjij 4 «LjL3xJl Sjj_sAt LjJLJajj A_«UJ| ikJLJl JL>-j (jo 

jA\ S^ISjJI ^j-^aJl <JU^ (1)15" li} AjL LLJl Ajjj^jJJI i*£>Jj CsaS U5" 
*;->jl J!)^>- ,>• ( ^ <\AY £~J ^ » Y »£j 0_^LUl) v^l oL*-5hJ.I OjiU L^u-^; 

o~M ^ ciW uM -W *J-* ^J ■ (Y V-^^ 1 ^ «>^+" ^ 
)ak>- {j& ( j&>*Ji}\ aJjJL^» jjJL ^JJI (j^Jl ijjji*-i aJLju ^j^J^I (_5jji^jd| 

lift d)l ^L-'l ^^Ip i ioJ^I iJajJ-l Ji-j *J lij, fj^^ .^ <l)j*-s<io LgJ oL.^ 

*>**a>lj xr^f^l Jajlj-^> o*U- i\ oLjijJIj ^l^l V 1 ^ I'V ?j**~\ ^ SJjJJI 

. \ #* + b £« *2& IsJjhla j*>1«J iojlya j^oU* ^j-^Jl ^U-s *^c£ ol (V) 



.(£Y)jJL<JI \ < \'\i Ji-.jjj^TY' ,y ^wjJI SJb_^L.| iiijji^ii 
i*j-j^j iiSjj^i-. jUiJUii \ofc-J Y< ^j 4,., A all \"\<\l ii- J j > i5 , Tjjl Lr JLipi_ ) _^.j(Y) 

Decision no. 2000 Dc du 27 Juillet 2000. (X) 

D6c 98-408 Dc du 22 Jonver 1999 (Annuaire International de justic : j_kJl ( t) 
constitutionncllc, 1999, p. 624) 

.(j i Ul ( « rj ll ( yAJljLi u .Cciortino-Bayart :^l) . OLJ^J JLiJI i s y JvA\ 0LSClUjJa>- 



,_ji L^<k>-I_jj V j t l^ui» /w *^1j j Uj^-j L^j jJL*3 SjU- j-jIjoj i«jUiS» L ^LL« 
^Lju" *^i ^yrj J-^-l \~* >*j ■ t ^4-JjjL2j|JU'I^Jjl t y»Ulj-^L<il^ L„,Ju* 
<JbM ^ ^j-^Jl ,ji jL>- 01 cgJJI j-LaJl ^J. *L>ixJVl 0j.j *-jLlsL| ^j-^JI 

JtjUL Ua^i ^^4 <y jtS'L !)L>w< ^UjJI ^yiJ! L^i OjSo JU- J5" jji Jiso 

^ JbJL>d!lj £-j-^jJ| jLj*-" ^ j^JJl iiJL* LLJl ijjJLjujJi 4_*£>«il OljL* 

^JLcj U jLS" jL*1I IJLft A«-£jj . SdJl>&* joS^S iajLo ,j-«jU1 f>j*^a>.|j iJJjJaJl 
. *Ij-*j *\j*a hj^i *~*^l ^^H oUlj»-)/l -l^ljij i-jUxJIj (Cj^' JlP-Iji 

J*jJ <uLJl JL*ljiJl oljj . ^j-^ill j^ ^1 oLJl JLpIjJJJI «iJLsi L-P IJLju 
0Lw»j 4 J-aL^dl UL*_« L^jLLpJj S-jju^jJLiJl ^j-^Jl iUii jI ^J>y { ^s> 

old Jlj.\jJl}\ »JL* JUjj . ^ULi Jyli}\ ^ IkJl dLuUj Jjjlj-^i^l C)U-^ 



.(H)iJuJl i \ Wl Si- ^Ju^l ^o^^-jJl 
Mer;e et Vitu; Traitd de droit criminal, T. 1, 1997 Paris, no. 193, p. 272 et S. CO 



,J UaJt-1 j! L^jLiiUw. op ll<Jj 1 0> UJI ,j^j^ LfJU; ^Jl 4-JjJUil 3 <,.,,.aJl 

• tS&U \*j>jju> p£J-\ Ja>«j LgLjb j! W^Ja; 

i^L*-! JbJ^ yf jX*j oL^SxJI 0_jJl5 ^i 5-«L*J! jlpI^aJI oJiSjj U »jk| JjJj 

Lo IJ^ ( _ fS .iiL2iJ SjjjJiill ikLJl *jX>-j <. SjjJLJIj 4-JjJL.J.I L^>vij t ^"^V 

ol£U <£->■ <y Ujj'UI! J-JaJ (!«>■ ,>• *!j— t SjjUfcJI ikLJl ijwb- ^i ^tll 

( _ s 1p IjlJ ^-J i>-L»)ll 1— <L-<i OLio 4-*L*JI JLc-ljiJI ^i .Sjj L« ul JiSjll <yj 

IcJ <_-iLlJIj <_rS^t "J^'jJ j- 4 •iji L«j • y-g-^-'Jl Ajji-I ^i Li?- (ilk oLJ^I 
<A*->-j oL^Mj t3jiJ-l iU>- (ju Ajjljll AJlks ^ jjl p.Uix^'i/i ( j 1ryJI { J& ^L 
^i J^S/1 0! ,> jSiji c^JUlj «d5T JjiW ^UiJI Jl U>: lip . i.UJI S>JUL! 
^i-jj lf*Jtt ,y j^asO" i*.l£|| l^L*-V fcJ.1 JIpIjaJI ol Jbf t 4>-lj)f I JUiVl 
(JLa Js> *bJt^,l VJ .-jULJIj (Cj^I JLpIjJ Li 4 L«$LU)/ N tt?..jUl ijJL>- 
l^ i v U*ii ^Ijl Sj^iii Op!^J! J} v-JU JU-I ci^ li* . <^UJ| J-^l 
SjL-juj . &»*-• Js>j_ r «ij 4jjJL*J| J;Jaj Jk« . " . i 1 i-jUjJI J-pIjJ ^jIp IJLj ^ u 
1 *h!Lu«Nl ,y> LjLLJij >r/>i!l ^IjSj (j-^S/l ^ <s*-J.| Jipl^ill j^i 4 ^jjif 
LfiJaJ JlkJ JbJi^ ii-p- ,y» L-iUull jlpI^* JLp aJ VJ ^U*iJ ^JUI jlpIj53I Uj 

JLp viUJLS' j5Jy oUJi oJLpIjJ 0i» 4 LjSLi-l oIpI^-)/! Ojili J\ i^Jbj 
(juj LfUj Ljjly ji*£ < _ S SG LjJL^ IjlJ jlpIj^JI ol& o? U- ^1 oU^lj JyjM 
JUljDl jib dUi Jl <*UV^j • u?Hi f UJI fUaill J iiiujdl i.UI <*JU! 



T. Delogu; Les causes de justification, Cours de doctoral, Faculty de droit, University du ( 
Caire, 1955, p. 56-59. 



JUS'UJ.I iJ^Uj p-LijJt (3ji>- I4UJ t <is<iJ.I iuS'UJ.I olJlw» SiL^ J*-j S*-IjJI 
Jp J_«JL*j 1 g K j . <L*j|^lJ 4jj_iLij *j^a3-\ j j , ./i ■>■ jj CjUIjJj-^iI o_^*1L-«j 

L>^_a Ijji ,_yaiJl A^5o*-« Oil Jij . ioUJI A>JUall oLLk"-< <juj LgJUi Ojlj^Jl 
ijaj ^^Ut^^il J ,y» U- <L>-jj villi J^J 1 4-«bJl JLe-l^ill bJLa ^Miilwd J 
Jlj_*4 JLO_s£ ^ ^L^ (^JUI oLLA-l (J.wLj£ OjJLi JJi ^ ^IJUI O^UaJi 

oi* fjws 1 Jj . <j J J»jJ r \ ^Ij-tVI jl JiCiJL jj-^-all JbJu£ ^j «, (r) 0!>UaJl 
Lf«j.l ^ J*Jj c, JjLil ,y j£ ,j OjiUll *&- ^^Uiw.l ^J\ oUJl JipljiJl 

<_*UJI jlpIjJjJI f-j_si Ji t L^lj^fc^-Vl J iijJiJ-l i-^JjJl JjL-jJI JL*jol*-! 
p-UoJI JjL-»j ,y ^-"J ^j^J ^j-^^-^ otJa oLio i—jJUJL-l olflj_?-^U 
rtJO ^1 ilJbJd <^J M <C\ LIS t (jJb^Ji oMj^-1 y *\yr\ «_>L~pI Jl iiL^U 
i_Jks iJjjJI aUsJ I4J* Aji ^1 <^j^\ 0^ $ aj^I £)!.!« Jp I^JJ Jj-^jJ! 

t— j>*j ^1 oUU-sill Jp ajLSS" p|j-^L 5jUJ-I «Jla Jiij il 1 oLjsl-lj (JjjL>JJ 



^LiiOJ l*JU*iJ jj>o tAi c vr!>U J,\jH 1*1*11 JJL-jJl Jl »WJVI £** lil *Jl ^rjil II* 

t j*« j i^ j»- *tej ou>li j^u i<;\ ulL Ji *j>i\ ty •. vNri *->^i-i J «^-i ^ 

. S-pI^I -GjIj} (t-luij 0LJ)/l jj*^ tJ- ,>• «i£ Le c-o J^Jl ^ .^j 



SotlllLrA 

^jjli jj> JS" Lfu-vai jd\ ^ybj t V^' J^l^l j?~Jz> ^^-1 ^UJI Jljfaj 

IjLjjc dUi ^ Lo^dL. i oLjJ-lj JjjiJ-l 0Lw» j! 5-5bM iJlJbJl lipli Jji^ 

( _ f ^LdJl (lib i V'^' V s J~^' l"V° '-^bS c^» <i"J>*-Jl iJUtfj (_^a«Jl (vAjj Jij 
• cAr 1 " 1 jt Jr-^ ^--**^l 4-1* J^i jr*-*^ 1 u*» uy^" £4^ £W" b . f^ ^+-1 

Ijl* ^^53 j . ^^s-j^ ^J\ sUaiJl Jj>«^j M l j&- t S^ytdl ikLJl Jl boh*- J 
0_pLill Ji ^. Ju i_*>-lj aJj (J^ (^ijj V 4-oUslSJIj ^L*jj_JLlJl Oi^liLJl uy J»/a-a-il 

J* <i«J^I t f_^»ii jt* tf Ai^S C d)^liJl ^l ££**> ejlibdlj j«^>«JI (Ills' \'i\j 

^ Xj-^JI »jij? -L>«J Jj-saJI jl (j*j-^-l ^-~ulx)l ^L« (1)1 <_,]} Ijla . fj-^l boljl 
<waJ& 4J1S jb- ^ TjlJ.1 {/3j . sLsAii! V*5^JI aUJIj ^JLill »lkJi *S^ Jl^ 



BECCRIA, Traitd des delists et des peines 1966, p. 68 et s. ( ^ ) 



' • * *l' I 



«1)I aJLx* t pL!a>-^l oJL* JO^j li^j Oj£j d\i (^LiJl v_JUai Ol j£s *tfj c iyuUaJl 

*^ A^-silj Oj^lill SjLp oJIS 1 ,_^j . ( ^Silj)ll oJL* ,jp j^*xi! U«l£dl «w>j-^J 

4^pLftJL>-Vl *SL»_^Jl oJLa Jj^o'i ojjla^« iolj} ^ Jj <■ ij^Jl f-^J C-J_j S^iljjdl 

£*^i _ r ~~HJ ^J* (_r*^ '^ j^Lill siljjj ■ J~fc~ll J*-l y aXs« «bl Jj t JLai 
«Jla ^ j~*iU 6_^LaJI I^U-jcl^I jjJI iiwall 4j>\j&-\ £aj t SJboi-l i-pUi>-M! 

. ( yi&Jl A*i^o 4>=^waj OjjLiJl Jjjt ^ Uaai- ^>*i>w 

^^,1*11 jjL^ LSiko <uip i-Jjii N »_^-Jj ^ g^J.1 11a O^i t OLJl if- J^-j 
^ya f>*ill oiljj Hjju» ^ yk ^«»idJ j^lJl gfl\ (1)1 tLUi t ^yaJl ^ ^tstfljJl 
u_jjikil 9-j-^jJI Ot iiaf-^ fw II* . e^lj^l «1* Q* U^* jt* ls 1 " ^r^aJl Jt^>- 

Merle ct Vitu, TraM Tome, 1, p. 215. ( ^ ) 

. iJUii £ o iiJ A • o fij ,y>kll HYo iL^^ijj Yr ^ ^l^-,^ (T) 

It 



iX>Cj m ^ OjiLSJl jUslJ . ^yLJullj jj^Ulj ^U^rNl ojjJsjj i^ij^^a^l 

i S-Jl^-I JIpIjaU t>j~j£ pb$\ ,_ji jjl^All JLpIji cIj^-Ij ^^rl (^Lail (• j^jj 

jlfc J>s-2-£ ^j-**-* (_j^ j-"^' j -/a " ^ * J • J^-^^-^- U LiLko a j: . a . " (1)j5Lp ( _ J I>- 

A^pIjJI £j-^ll SjIjI ^ ^ ^1 jj-JJI SJlJLsA. JJu£ ^J\ o jjUu^ Jj t Ujliail 
/u_ r iJl L»j i Ajli jji*-»jdl {y> L^oL«^- Slk« ,_jAbj CjUjJ-Ij JjJbLli . SjjJadl 
4 L-J> u* aJLLJI 5jIS_^L Jb^fl y ^J] JLp .oli IJ^Jj . hLj-\ flJ^J (t Ji^> M^ 

^ >L>- liLi . liUiJ «...--J aj.j-AJI (y,^-^ 6l lilt jjJl-jlU Jjlkil ^^-JJ 

<."'\\ /jj> lJLj-*J jJLi-l lJU* j->,.u5-) ^3 t jjJL**iJLJ| OjjI Ql-o ,,.,.? jS'i {jj* ^gXjj^J 
LsJUjJLxJl 4 W1...H y S_pL^lj| [jyljJtjl { jpy^U j;.„...,ftT LJLxjI 4jJjX~ujJl 4_»^>JlI 

Ojlil 13>1 i±Uij tjj^- jJl f 1&>-S/ L2ij 4jjj4^>J-I ^^j y SjiLyaJl cMjIj-illj 

01 Jas-!)Lij . HUjj-w-iJ JLp-jJ (^sAlaj b> 5-^Sll ^ LjJ OLS'j c J.>JarJl ^ li^Aai- 
4*kLJl K jfi\.^x"'i-\ Liu V t yu__ r AlJl j^vJcS^ l^jJl 4jj_j-i-oJLl! Lo^>J.t ^j/sL/a^-l 

4jjjJL*uJJI A_»5o»il ^gL/ii>-l (ju (3jl-^lj ■ j-,«---A-"Jl uylji jlyl lj* V*ij-^' 
(_5jji^>jl!I ^LsitSJl ( y3l.,<a;>- > Vl (1)1 1 j-^wl-JL 4Uju^J!^JI aJLLJI ^>lv»^>-lj LJjJI 
a^^ai e j _>. ^ .aj iljll ( _)UjJLxjI .j^i.'JJ <l)j^o il>l L«_ft I (ju»j_ij Jsjj-JL* ^ . j ->.w— a- T . l L 

Cnm, 29 d6c. 1900, siry, 1901-1-180. 

Louis Favoreu; La Constitutionnalisation du droit pdnal et de la procddure p£nale; Droit p6- (Y) 
nal contemporain, Melanges en l'honnour d' Andrd Vitu, Edition cujas, 1989, p. 201. 



li^U- <liJajXp jlil Jus . <L_~*JM { jji. l ya^\ IJLa jj£j jfj t Lgj SJaJ^I «JL^ill 

rt-A_ji'lj-» iULojdlj c rt-fJLi ^ji s jiLvall iJjJUi]| s^LpLsJI L^j^ju ^L>_p J»«j 

iLLJl jjJiJ iiij_^ _r° sij t Jajj-i-a jJ> j4& j ^Jd\j lJ *jjJiz}\ ^UaX^-Vl 

. OjiUJl ^ Lf SljLil Ijuc ^ br j ; .Uf.ll ^ ._j^b>-!>U 
lilJiS'j t ^jj^iJl OjiLaJl Jbu Jj i IJbJb>- U&>- ijitj S fj-ill Sal jl j^j 

jJ.^9 ajoj j...... asl l l j>zj> (j^Jl J-«j *j y>j c oiLiJ JU* JbJl; IjjI-^j <■ IjJ*^. 

( _ j *j»-_) jJ )l *I>>-1 <illS l _ r Jj tj^JcW Jji j\ Oj^L* au.J£ (^JLJI L5 x*lLi f-lJuol 
ii« I^-Ip ^j^Uil ^yiJI J*->- ^1 f>-iJ.I «^U ,y> Jj 4 jl^l j^ O^LSJl IJLjJ 

Oi {j& <* Jl£ & (juljiJl Ajjj^o ^Js- ijli^l t*-^ «L"I>» 0^» cS^r 9 "' ^s 5 -^ tlr"J 
S-— -Lf <LJ jjjJall jyu^^iill jj^iJl j-~~J& ^l UJb J3 LLJl Aj jjJL-JOI i-<X>J,l 

L^jNj ojJuL-o pUJi ^y ^j— ciJi JJ UJj jlJ US' . ajj_^jJI * Jl*j ~^jU JU^ J 
uOJidl Oi^U-l ^ jj «."H IjLa OlS" liL? . (0 ^jbiJl c5jlpa ^ J.,* all JU^ ,_> 



. «j-wij« SjlLoS ^oi^J ^ Ji j jj^ocJl v_JJ» ,y ^^Vii-i LJ »Je^|V , ^j LU *jjji-i ( ^ ) 

^ \'\ < \Vt^^;jj M ^ Up 4djji->i iUJjuL.j AY \ ^j Ujuu L. j A > V ^y> 1 j\ ^ijiScM 
. "\At ^y> to jjSJlpli AjfiiLJl <Pj*»JlI itSjjjl>«i» i^Uoi ^A iuJ ^ A jviji-vaiJl 

.\Ai ^e So ^ij5JU>L» A^iiLJl 






. <u^Jl oLl[ *Jil Jp ijj LoJUp *^dl i>JUai j~ut> dLiJl (1)1 Ijjjli jjiil y 
Jjb «ut *}/J, i SpIj-JI j»^jJ| J J-^Sf I jjp fjJ»-£ oLJ)ll ^-pIjJ ^a 5JLP.U ^j 

4jj OjjLiJl (_£» ^^^iJ! O^i . oUjoj J^ J-s^jJl >-«»./ail ,y> jjJliH ol *>o»j pLUuJI 
(JUio c Ajilj^j i. eL*r : jjjLSJlj ^JUJl <S ^jpjZJb l yas^> ASH ; Ojilillj Aj^tIj 

* jip oL>w dLiJl II43 . j_^UJl ,Jju> JbO^ J viLi j>j^ pW^ I j^ N o^Vl 

I iLoi 1 iliVl 3_*J5 jjJl5j ^ cULl J_^a»- j j ,/2.S\ {j*j . ^./v^iiW pUi»Vl ijs- 
oJ5 j>- ^1 s*l^ jAj |»bJl J-^Vl Jl £yrj\ <y ^ **l ^»^ cH ^J^ 

(_,» tULiJI ijj^o oT JUi pL. rt^jdl 55^" jj->o V ajIj t (y) 1jJLp 0^ ot t-JLij V 



Crim, 28 Juin 1912, Bull, No 355. ' " (\) 



' j^' lM (J ju> v^* 3 ^J 1 * ^UV '■** csH J>^jJl *~Lp v_-»-j t jjJUJl ^jXji-o 
J j* Lib ol»-j& ^Ul vJ^Jl oS/ * ^1 j-JU* J ja Oij^ll Jb-T ol Jp *b 
. oLU» j*p J jl (t-fdl ^JU> J olS" pIj^. Lt*\J-\ DLS" U o^LaJl SaIjI JbJj£ 

Jj«j>^ L? JjO^I <Uai^j ^j-ftjJl ^Jb OjSo JL* Jj-lUJl oi a^\ Ci^i c liJUi «j 
J liLl ji^ iAvu 0j& N 4JU-I si* ^ii . "iL ! >£ M A j:r ^Jci\ J (^UJl k>^. 
f L*lj . Salj)ll «Ju JjJ^ ,y J-lS - jJLj JLj>- OjSO lijj «. ^LUl SaIjI jujl*£ 
ijjju, <Jp ^1 j! ^1 Jl ;lc^M v_«j ^ N .ouJl f jlpj ^i .y^P 
J OjJj^Ij £j** Jl ^j^i 1^-11 II* j ■ ,j^j N| ajj-ap Mj isjr *i/ *jSf t L. 

,_^iJl OLS" li} UJ.I oli iSj^iJ ■ <-j\-Ji*l\j jry^l \jA ,/> » OjSo jJL^ ,_^aJl 
• «»IjJI yj i>Lo)ll J f Wl JvsHJ lJL?k . ^Lil lift Siljl j|JL*l (-Hal. 

jJbu" b^i . oLJl jlpIjJjJU SijjJlj ^1 JU*1 uu Oi*^! I* * Jl^-I 'I/O" 
<. 5>-L)fl jUiSfl J J-^Vl o! jLfpL *4d1 SSjJ (juu x^yj^Jl ^j-^J Jb-I JbJuS 

. t_*JaJi li* jlJlftJ ^yj SjJLtdl OjjiiJl Jb-lj jJLo Ua» jJUdl t-jLs* 1 li|j 

JLi ^j^JJl JLJ li^i 4 i-SLi-l oUI^^I JLpIjS Jl a^JL oLiJl JJUiS'j 
OU-soj l y>j*J>}\ jJuu IS1 L»l . ^>\jiJ>\ {»J-pj 4sL2_w-l Oyj *4-sU JU«9 J^j^rl 

1 0L«_sa!l lift Lfc*J*«J (jjl Aj J- 1 j\JS ]juj> J jJjj N <0^» c ^-ftll sJLyaJ Jlj>"l 

. ^UJI J^.Nl lift ^ Jifci 15UI ^Mr' J ^r^l 



Crim, 28 Janvier 1936. (Y) 



^p ,jAAi jV* OjjLSjI i_j_^ij L* JL«^Lm>I ^J t_iJ_fj aJLap 4jL^ij ja ^.LJuI 

aj^i ^JJl JJ-I SjUi^i! i}ije> ,jP <JLlJij OjJLill l- ftJaAj *J SJL-i JJ-I il>«j| Ji_^» 

. t 3 sr kJl i-or-ljll JJ-I Sj-iL^. I4J f JUL jjj cL^JI J>^ iJLlI 

<j>JUall (j^jj L^i-j jl i L^Lj L». ; - i CjLpj-*-1j (JjJLi-l Oh jljJl (1)1 jj-*ll (j-*j 

^b iLLJl bJla (1)! ^ LiLiVj . i_jLL*J1j ^:_j^>«iJl SJaJL. fj-iU pUopLj <. ol^J-lj 

H JU-I ^Jijjiu JLJill IJLaj . 4js>l^iCJLll Sjjj-^JI A.j.ya.T.a.T oLjJ-l_> <jjiJ-l (jLp iJLi 

/Zj>^i\ <*+* j*fic21 cj\jjJijti\j rt-Sl^A-| A-^-jJi SJLpUJ UJs <0^i t IJla J>-1 /^ 

j]j dLiJl iJLfc ^ ikL- (_jl j^lJJl tliir ^ j «, aJL?-j Oj^Uil ,JLp iwjliJl ^^j^j 
4jyU SjL-p- C..A.-JI Jill . ^^Lill SJxJjj OjJUUl ^ SjJii JL- Jj^Ij J* jlS" 

. OjJlaU jvJLJl Jj..to;)l j>*j i>jJa?*5' j***jcJ| $j**J> 

^jbtl; V 4iS3j . JbJL>- iJUL« i_S_jlJ jl SJb Jv>- ijjjip jl oJUJbj- ir_^f (jJb*- Jj»-I 
«j!j^ jl *>-Ij^I c-iLwii jjJj (jJlS" *^lll «JLs<aJ ^jvalll J-JaJ ^^ 4*^JU UJLli« 

. aaajJ.1 iJj^UJl jIJlpVi jl «-jU*JI *j|j^ jl 5Jj£j.l 

^ /»LJl Jv> S/l ,_^Lp i_jL>^sa1w-1 j* ^L-aJl IJL* (1)^ Jj t i-jlijJl (ji^^j fCj*?"-^' 



COLMAR, 6 D6cembre 1975, D„ 1958, p.357; Rennes, 25 F6vrier 1957, D., 1957, p. 0) 
338, Crim. 25 Juin 1958, p. 293. 



tJi (i^jj V jJl ^-IjjVlj ^jj-iilj J_^>SM uy ii^-Jl JLp ^Li 4ji ctUi ill*! 
«JUaJ ^Liil ojW-1 <J* SiJS Ajj-^ail ^^aiJl *u5U«* *La* ^^Ji^l JlSj . V.^ Y Y 

• ( V l 

^LoL ^_)L i^^l SJlpLL ^bU l^LaI 1 -V 21 ^ i/**?J' (^j^ ^J • *U£— Nl 

V j^- t vo^idt 5LJUI ^1 boL-l Jl I^mj j-^ijll XkL- JbJLl ^UJl 
3-Jl.„A.3JI ^cdaJUl Ck J-^l T-V ^j . ^^jJL.. JJ. sUiill Jp*i 

Y o ,y jiUJl ijJUJU ,>ill) \ <U n J^-Jl <^U3I Jt. JUS JU* o-lj** £j-ill ^ ,*J UJU ( \) 

ji^. v * u> jiUJi OjJUJIj ,>ili j) ^ ^r o _^. v a ^ .pUJi juVi o^uJi j O *n a j-*—.* 

Trib. corr. seine,27 d^cembre 1946, G.P. 12. (Y) 

Cass. 27 Octobre 1916, Bull., p. 225. (V) 

• cj^ J 1 * ** 5 ^ 1 iSbj^ 1 (j* ''J^ 1 ^^ (Jl V-^ tr*y V-Jy^ 1 u^ 1 **5U*4 c-^«ij aij 
(Cass. 19 Novembre 1948, J.C.P. No. 4740). 

p i J o Jr jLp| J aJli* > -t-\^nj f *--.a\o .YVY^Y'^^r^r > "W i jil^i \ «\ io<n 

.o'W^rYY 
BECC ARIA, TraitiS des d61its et des peines, 1 966, p. 68 et s. ( ° ) 

OjJU j-—Jj ol ( _ r a*JI ^jjj (^ILlj j J-JT <iiji* (jjils—bU L>^L" ^« SJjJjt v-^y **J"i 

^^j^aJ ^jliC N j flfiiJ Ou.1 jJb 0y j&* l>~J "^>* J ' OjJlall iiyLf j»ljxi*yt j^Jp ^JJ ^AJI 
= . ^LU ^ jJI SJLpUJI «j« Jl J-«jJJ C)>U]I qj tf-^J £^*X ^ j i iil£J.I 



j~~ilJl OM t j^JLill j^JH 4-s<a>-j a U aiJl ^ja 9^j 61 Laik« { j£s N i**j JLlJlj 
ty~*i ^' JJ J ^ ^ J * OjiLiU **L~JI tiLkJl ^ Jj-Ai jl /u-jj Nl i»-*>«j 7T...->«. s ail 

VJ J*M ^ Oj^LaJl _ r «uL LoJiP ^LaJli . O^JUJJ JjJ-l jl J^aII j : , a .J I j* 

u* • J "~>-Jl «jJj^ Ojjbj ,3-^aJl jl JjJ-l j .~~ i - " Jl 9^> 01 Jj. II* . f>«ill bolji 
JUi Jju» i^ IjjISw lAe-y^ iXw«.tASC]| iu-jJlII c^_^Jp tjo- <us LiJ (_$ JJl j-vaxJl 
4 ,/t 2:7 -Cli ju» J IjlII ,_^Jj . oUaiJU 4-^iC>«jJl ikLJlj xOLJjJl #ULJ| -*5C<i 

J <q^X\ *-JU- ^ JLifMl ^j^i J^l jt (Jj-^ 1 j*-^ ^ <-^ ' V\>^l 

lift jL*J \Ja>j . i_jL2-*J| J aJj jJl J*, jiyuj A-2JbJ-l >,iJL<l 4Jilj| ^ j-ydl 
j-p LjJLp j-xLaJI o^i *i ^j <, OjjLSj ^} Lg^ Ja ^i jj>ij ^Ai iLsflifciJl ijji-L J^-l 

(ju^Jl i_il>cj j^J-l x»ljjJl Jp j^aJl Ol Ljji J -iC*- dill) U-JaJj . ( ^jll>- 
Jl i^-JL aJ* (j-LjtJl j^^Lc 4 ^j-J^Jl JljJ-l J AjlJLil Jl^» 4JU4-« a^L* JJ 

jj ^Ul JifcLiJl Jl L^JL jjwJl S-.LU ^ jlp JLp { yc\\ o\j i (v) *Ui-l ^j>- 

»Ul JJL>*dl Jp (j^LSJI J~i (j-a (^j«J Jl^^l J-^>«JI (_j* j-^ S*-j»IsM /uL 



(FAUSTIN Helle, Interpretation, de la loi pdnale, Rev. critique 1 854, p. 1 08). 

i *>c-9TwaJl OjJL»- rj^* 1 ' "^Uaj ,_,* Aj— 'j^l JJ D_j-»LSJl _, ,,., ., a" &}> \aXs- JjLsaj i jj>\j2»'i\ I Jl* j 

l)I fc--»o ijjLill ^j^L) (1)1 iLp_ r iJl SJLeUJ lit <u jJLj.1 ^y 1JI ^ ^Loi II* . jJU^ j-p ja\ ytj 

: ^^jdl IJL* J jlijl 
L€aut6, les principes g^nfiraux relatifs aux droits de defense, Rev. Sc. crim. 1953, p.50. 
Merle et Vitu, 1073, Tome 1, p 219. 
,yJaJl Jo^i^ ,^-^5 ^JJI \\t>-\ (.1* J ^ jU V ,_,» 4^-JLll LIaJI U5UJ.I ^ ^1 dUi ^j 

4Jlp r _^J.I ,^11 y, £jij\ ,yJaJl JsjJL- Jj> C-vaJ ^1 ^ ol»l_^l (V <\ SiUl) Jjp. UU 
j^i'oJl i_jLi' ,_,» <J[ jLiL« jvisA-l li*) i—Li-l fjj JJ ■ L . tyrAJ pJiii »J lij ijjxll !JLjL» ii_)i>u 

.(Yo^mA 
Meile et Vitu, 1973, tomel, p. 21 a. (Y) 



^Laj Ajj-^all ^yaiJl i«i^> Owaij . fAiAll t3j-ftJ- i*L*]| t5iLil ,J^ U-Li 

iJbi-l ^jfiji\ ^ij jJu: JJ L^JL y^JI Jlp 4JL.SII £L>-j ^.^-Jl j^jjj- 



Chambres reunics, 3 Ddcembre 1812, 16 Juillet 1835, le Octobre 1857. ( \) 

W 



JLaS . iJL-J^I SjUaJ-l «^jlJ ^JL« JLp U«JjJa >i[ jjJCj J <u£Jj . <J>I^JkJlJ| 



lw>-** 



iijJL>- 0!>Lp1 t^W- ^ 0l5o t S-^J^jUI Sj^JI OjJjU ( _ j 1j*. t fjjj I JLa <>La£ 
^J\j i (A SiUl) \ VA<\ fie u ,..W p! y. Y V ,> l^p jiUll ^Ijilj OL^Jl 

Joc^j *(Ukiii) \<UA r uoi^ijjju juio^yi^L.^ 

o^aJj t(V Silil) i^U^I oIjjJ-Ij 0LJ)ll 3y>- ^LJ- <^jjj^I aJ^"^ 1 
^ TjlJlI IJu JLS"l"j <.(\o SjU.1) a^-L-JIj JLUll J^LJ-L jLcdl ^Jj-Ul jl^aJI 

. vk^ o* i-^ l> u^Lk.)" <Jj2UI ^fc* u^VJ yr** 1531 ^^ ^ ^* j«M » 

:>il(X) 
Le principe de non - rgtroactivit6 des lois, VII Table Ronde internaiionale du 1 1 Juillel 
1990 (Aix - en piovence), Annuaire International de Justice constitutionnelle, Paris, 
Economica, 1990, p. 321-448. 



j^oijj y» \l ^yj jiLaJl OjjLiJl ^y Lj_y ^ 1 Juil I JL* lSjP- JLii c J-s^ j/I »iw*- 

^1 ^JUI SjiUxf i^j^U-lj ^yJijJl 4JUM JLp iJLdl oLi, n M f I* 

t LLp Jjlp h£>u> pLu^j \ <U • Ap jJjj ^ V • ij j^UaJI ^lill ^j LJliJI 
*^l>^ 5_M!>L>- jJlji pLiJ^j ^ £ \ /»Lp ^ k ^p) <y> M ^ jaLaJI OjiLSJl ^j 
^VJ jiLaJl OjjUJI ^j i jj^j-JJlj OL-^ajJl *Jljjr (_jr£> J- < — » Lxs_=_— *y l 

!J.LaJ| i~Jj£-\ ^j*^ TTjr^jy ^*^ >l ^ t***^ - ^' f UaJl A^TJ (J* C~s<aj LvS" 

LSUA.I aJjjJI UiU^JU ^L-Vl f 1&JI ^ -uli ^1 IJLfcj . Lj^Jii Jk> 
Li^L-^ji ^ uj>-I ^jv L*£L>A \<\<\r^loJ oo^d.1 ^1 Ljj-Lut jJI 

« JLft jl Ji>-^J . ^^^ (»Ip ^ Jj! JUJ. C**ij ^1 (^IjA-l ^ dJJij ciiLJl 

«^ OjLcJl ^1^^*. ,jp i-^>bij 4 4-^L.Jl oUS'UJ.Lj L.} JaJjj oULix-iVl 



^Ip >>o ^ ,y ^ <\ o Y lu- jJji W Sjjl r Li ^Op ^ <\ or i-. jAjj \ • ,y jiUJl ,jjj^ Jl 
i ,_,«- j j}L UbU uul^iJl jlAs*l lv»^j ou^iJI *UJI ^jL*i aJ| j^* lS JJI »l j jjJl ,^-W^ 

JJipLoJl i JjVl ►ji-i , JjVl ^jJl i LUI i^UJil oljlji j f ISi-I ip^*>- c \ Wo fc- oji v > 
oijll jy-jJl .Jbu ^j (VY SiHl) Lull lib JLp jlS - !* \ \Q-\ jji*i >l=rj . (V U ^ Y <\ pij 

.(oY:ilil)\ < \ - \£fc-jji-.i r i<V:ilil) noAfc- 

Merle et Vilu., T. I, op. cit., no. 252, p. 342, 343. 00 

^1 



. 4*£xil pLiJ} Si till Js- Wjil JjjJJ S^LJI Sil_,^l ^ jJDJb 

Al«. aJjj c Ujj) SjjjJl ijSUi-l S_«5o*-«JJ ^LuSll *UaJ| S-ilijI CU<klAl Jij 

. ( _ r -L-Sll ^LkJl I!*. iUJ *Jb Jbo <~&j J±\ f$\j^> J^cj UJ ^\ j^Ua^l 
Sllw>j t iJjjUll SJjJdl f Llj Ujl Lsi^uLi. AJa>|_ r 5xJLl| SjjjJl ^j L$j ^Ju^Jl 

*j-gjl* ^Uj Uj . SJulSoll A , 7 . r /a j ^Jij -CLol^j (jLJ^II (i_ji>- Oj-s^J S-~-L-1 

t ^y^-srj jJu SjjJLp Lh^ aJjJlSI jj-S5 01 -OLo i_HLJI y*^S\ k Js> Sjjjlill SJjjJl 
y, Uii- Lgj aJLp I JW > Lji J£JU LjjlJl o«- o 5 ^" r 5 ^^ ^ ^^ ^J 
S-oUbJl Oylj^Jl V^rj ^ U-. b\ J* oJtflj . 0) o»|^J| ^^pjJl ^ JU-l 

iwa>i-iJl Sj_^JU Uj-^J SjjJUIIj SjJ^sM AjPjJ. IjUi. NU^j isju^idl SlaLJl Jui 

b\ { _ r S\t ^ BJL2joil ooLJl SJjjJl ojjJLXmII SJL5U.I ,y O^jLiil Jb-V Jjj 
S-^aL cjUjjJLxJI v«r-j f -^ I**-* vl*>«-J \ <W As- jdj> ^ \\ ^ n^lij^j 

s€curite» ^jJLUl ^bU I.JL. 5-^ U-^-jJl f JLp iJLi^ dJUij 4^^,U-^I 
01 jLic-L LJjiLaJl UjjJl cjLSJa^ ^y> 4_o«^^l p Jjj Ijl-o Jjuj . ^tjuridique 

. A<\ ^ U jvi j SJLpU i ( Jj^l jJb.J.1) o j»- LUJ1 4jj_^-jlJ| 
1*j*j>-» I'ijj^i-ii'ijJUai WiiJ \Y *Jjij^JSJl ,_,» ^^<\Y ii^_ r ^ > ;V (J ilJU.ijjji^i(Y) 

. n A ^ V ^ij SJLeli t (Jlsll oJLfJLO o ^r LUJI ijj^jJl f IS^I 

Franck Modcrnc; Rapport dc synthase, Annuaire international de la justice constitution- (V) 
nclle, Paris, Econonuca, 1990, p. 442. 



. .slybU v-^l JjiJ-l f L^ ^^r Sj^-Vl «JLa fljdl ^ vilUtf Js»i Ujj 
iuUi ,y tUl lift jj»j t^UJI^VlljL^^Ji ^MjiUJL.4iTJw-jJjJj 

^ 4XJii»j 4jjj1^ jJl j^SWl Otiij U OU^j 4 (ijli)ll ^UJl ik-.|jj j^Vl 

ajudJ uu^i i~**j\ r a-P sui^c ^ijJNi ^-.sii jlp ^^Ij i obu^JtJi 

« OjjLSjl lift *+-!* jJ" {j* ui*kj^ o^i M-t'j-* <_t* ls^-P' OjjLSJl 5j-~ij 
. ^ll»l_j^JJ 4. » .» x S0,l JJjiM jjAjkjj (, ollaLJl (jo J./?all lJL^o (J *J>«jj 

SjIaJI 01 ,y Ajjji Lc uil lift J-Suj j^a. ^j LJUJI 4jjji*ujj| iU£>J,1 c~ip Jij 

JjJaij c^p US' . (r) jj^-jdJ lilLk* /u.j-iJl lift 01S ^Lj »iU: JJ c~*Sj jUil 
oJiSl U y>j . (i) A-^otdl ojLjJLJI U>j 4 izj\jj1*}\ *\y] jLm ^Js> Lull Ha 

tjLil i}\Au\ \jjL» S& y JUjI ^l i^Ai ,J JJl ^^1 ^jjiu-jJl (j-Jb^ll <iJU JiS" 

Jj . <o) iJUiu j** ifl" **?M ^J 1 J^J i^" V^-*^' C^ U^^i ^T? i!f iJ* 

Michel Fromont, Allemagne, Annuaire, op. cit., 1990, p. 322. ( \) 

Epaminodas Spillotopoulos, Grece, Annuaire, op. cit., 1990, p. 377. (Y) 

~£J-\ IJl* ,_,»_} . i$jj_ji^o» iJUai T c*J £ ^ jvij A-j-.A5.ll ^y \ ^AV t— Jj^jJ ^ LJLp <i jy~«± (V) 

S^L. jl ^.LJI ujljs-Vl Jl ►Ui^l >^ JLp c~*J j/11 j ^Uir^l f ^~Jl j 5JL>-IjJI ^J-l 
f UJ1 ^p all ^. \ <\V \ fc-. ( ^ ) ,mj iLdpl ,y «Jlilj ^ ^ J53 v-LJl ikuSlj J^jJ-l 

t «*jjji^(ii a^I ..A ? A i-J YY niji : -a Sll tj5JLIIi-ilL. \^^Y t-i ^jLj i ^y ULp *jjjjL^i(i) 

JlUJLO » ^ UbJI l>_>y~> JJl («l5o-I <*>«-»^ i ^ "\ ^Y 1L- jjLo Yt 1 1 JJjJI ,_,. l^j^.}\ SJb^l 

155 Dc du 30 Dccembre 1982 Lois Favoreu; La constitutionnalisation de droit pdnal ct de (o) 

proeddure pdnale, op. cit., p. 1 86. 
Mari Elisabeth Cartier, Lcs principes constitulionncls du droit scpressif, (La cour : j&lj 

dc cassation et la constitution de la Rcpublique) Presses Universitaires 

d'Aix-Marseille-Aix-cn-Provcnce, 1995, p. 160. 



Ol ^£ ji\ sjlLI <t~>- ^A oL^Jl JLiJ J* Lull J-JaJ Jl ^JUJI lJu ^Ai 
i-i-Pj-iJj IJL_« Jp j&jj i-JbJL-l JLp|jJa3l L*>j *JLp tjU-A Ol j-»^I aJIjj 

LSULI iljll J ^rjJLi . ob^lj J^l iUJ- UU_^ L+<L»jj LJhJL-l 

<js^\i ^cls>|jj»Jj £jj+0j JjL* jUaaM ^« JLp^-iJl 1JU* *JLko U xj> l yH\Zj 
Jp ,_^aJlj 4-15" OjJUJi ojJLaI _jJ lil_*i «, 4-lJL*i J> Jj ^^-s- <k*_va^ <*5Uw» 

.fHi&Ji t^-f jujUli ojjuii o^j ot ( \ ) 

.«U L5 « rj jil jl.jlJL.1 OjjUJU J^u ot < Y) 

5JjS3.I oJI^I Uu^Jj^ J < <*-L)f I fcjLf-*t JL»4 L-.jbr JLp b^J *^.j j! 
Jp Ol&l C~>- ,y 4X^1 jJaS Jlkj JU jl i JLil {J> J} ^i^l £^ ^ <c^>Jd 
jJUa* 4jU^- J} fCj^l cJUaJ JlX Jij . Ol^ll 11a ,J CjJ\jZ aJLj <a;L« «5Uj 
OjiUJl LfJU-ij (J ijJl^u J!>U->I Jl jl Ji,aJL| OjiiJi! Uij <_^^^ jS J 
jl i jjA\ Uj*- l^J* ^a ^1 ^UaJI jb-1 cj^*; ^ Jt>U j- jl i jbaJUl 

D6c, n° 86-213 Dc du 3 Septcmbrc 1986 (Rec. p. 122). ( \ ) 

^'1 



OjiUJl (j^l til dLiJl diJSSj . JJ y> U-Lwo OLS" J*j ^JLp xrjJj^Jl tyi-tft 
^li-l jlaSJI JL. t joAill Oj^UJl Ukj Otf a^M OLSjl j*.f J l -r *^ jUi-1 

. aJs j^*i J iJ-iJ jl aJjL-JI *jlj^ {j* LuL L y«JI jl I ( _ r ajLJ&\ isjJLlI jl 
il^s- ^ j! jJlSJI ji £jJl vi«j- y f-lj— xOLaJI o^UJl <-U ,j^j OLS" Ur xJ-l 

JjlJ>- jl C iJL«5\J jl A_u*J AjjJLp (illJL>rJU«l C*J>- {jjt j\ ^ffi ifl Jl JiVl jJ-l 

Jl Lj_^J1j jLiJl LiUJL5j c aj jlj->- Cols' l)1 Jbu i_uj-?-j 5_JL_»Scdl ajj_L*J| 

. iJlill *_»jlaJI Oli JlP AjjSjJI JbJLiJ j] l 5-jj^-j Calls' 

•yi OjjISJI IJLA JLxjj . «bj-2j<Jl (ol_2j JLclji JjJLOj JbJLs>- OjjLs jJL*aj JLij 
<Ljv>-j *JlP lJL^o AJUi J i£jj***t t AjjJuJI Oj^-vi* J jJJ)J AJ J • CJujiJI tjwlj* 

^1 (j^j^ajJl Ji* c j^jil Jl t-^JS jJl J^ljiJi Jl a^_~J\j oL j-2_*Jl il)j3Li 

. /olidl 5Jl« J JJaj 

JLiJ JJUj ,>JL£ jA\ ^j t ijijJI JLiJ jlpIjJ Jl 4-«Jli oLiJi dtfiij 
JLidl J&-\ji Ji-« 4 L^sUaSjI jl Lflj^*j jl LfLSLi jl L^joIju c^p- ^ *l jw i—jUxJI 
j\ J>j^\ £J»I JLpIjJj nJb£L-OU %li p&Ll oL5 jJj ijJbJJ J^-UJI 
JLiJ aplji jl t ,jAa*JI JLiixJl -bjil JU>lji j! t aUI^aJI JLid JJdl «ljS)M JLel j* 
^Jbi-I i*Pj-iJl 4j>-j1 jl>-I ^U^JI JLisJI «L*^Ji JbJ j . boJuu »i^> oLj-5jJI 
JLp L^jyill :> j-i-SJl 01 jL^pLj kiilij t *4J,I cjLi^-j iij-«->- ijL»j>»j If 3U?,t 
V ^1 ijjJ-l ^ OLmJ^S" aJUj-^-j aJj_L*«j oclc Oj^ Jj^ V aJLc- j»j5UJ,I 

iolj jLo_pl C«?- ^ *-5-^aj ciUaJ J-»-i 1^1 ty^T-J y^i ^ ^J-*-*^ Oj^LSjl Jj*j 
c 5_ r «i til ^ W^' ajjj^—JJI iUSoJ.1 Owii -L»j . OjjL2Jl I J_jj J^>Jl J^-* oi 



• (t) >"^ 1 0* J-^i M L^ JS^I t<d>^ Jl* jl ^l^l iLUl Jip J^io" 

^ ojO^lo icji-l J*?*i Ltf ' ^£j^-l (*^i ^ iy^"l -tLiJ j-o^*-i Sj^**J.I (t-Sl^l 
fhj oilil Ji* c 5^^-oJ^Jtl jliSfl oii v^P' *£j4"' cs* J^l iJ^)U»j IJLa . JUM 

J-^ ^jj>c jl ^ja^sZ-jj OjJb nbJl <ulij, ij-^? <CjJL.I c~x£j tjJLill ,jjiA ^y 

c -UPjJj t^a-" eSi-ll JjtiU l^t Ml ^-J jlj-oJL— -Ml IJLa <liSf S ^yeu^y <l>jJb 

VI ^-J liUiS" jl^^-Ml IJL4* s oU^p>I j^J jI^^l-V v-JL oLiJl ^JUJ^j 

IJL^J 1 5 . ; |a* j . tSjjji^ol iJUii \ A i-J ^ I ' ^ j 4-wi5jl J Y < • fc~» jJjj A ,j» Lip 5j jji^O ( \ ) 

Lf >-.» .t.il ,j-i>i^ ijj^ijj j^iyJJ ij^L-Jl iiLvall Cy/J Jl IJU^ JLi ^vljiiJl ouU Ol ,j-L<il 

JU*J| ^ £i>l ^^tf^i C^JJ^j c O^^l ly j J J^i jl J.U Jl J_^ pj ^jjUI IJU J 

L4-I— 1 Jp^Jljjdlc^UL-jl c ^jjldl IJU ^ aJ QjJ JLi CJ15 ^j| oJu 4--J-^ Qy>-^JJI jt 

. t5j>-l olii ildP J Uiljj Uj«- Asr-ljJol; Juu UJ «LI j _jJ j t,.«.'.ll .j-l*^ *J^sajJ 

<-2~l«I jj*4 ^ *JlJ i^^rj jJt* Lfr!li» Jj ^rf^ 1 »l*j J J- 1 * utj** tiy\i jjX~p LiJJi Jll« (Y) 

JjJjC, \ \W ii-J Y ^ij DjJUll *_^i J oUJ.1 JLp ^ill by\i jlJU-li \ ^^ ^ fcj \ \ Jj 
. ijj-All obi J Jjipj cjL«j«1-I jl «iJl Lr aju IJ u rj jjL oU«t (_5JJl 6^U!1 11* .ISU-1 £>u 

.(ijjiaiiu*^ \ « j v, Aj Vj nj oj ijX jY J^ jijii>ii> 



tSj^Sf I JUiVl je jkJI .j^u 0^U)1 IJLa aJp jJail juaJLl O^UJl jbu jUiVl 
jl^So Ml ^ V jJl ^L*MI r V ^ ^ J oLUI dJU Ji^j . <dJ coJj ^dl 

J~i)l> Ml ^- M aU*Ml fll*. ol UU, JbJbLl O^UJb J^JI JJ L^u Jo ^Sj 
^ 0^- r 1 (e^l dpl«JI dt o-L-1 <>> di!ij 1 OjiUJI IJLf. J^Jl j^ ^j (jjJUl 
CP 15 <>• 'jL«*I Ji-4-l djJUJI (jj^uj . *lfe yi jr t^JLII J*iJl JL* j_*j jJaJi 
M L* a^j ^Li^Jl .1* ol Lilt ^Ul J cooj ^Lij J* jJaJl ^j t -u J^Jl 
tfill ^jJUJl jjMl cJi^a, . 0,^1.1 jl ^JUUI Ojilill JJi ^ JjU J\ J gz 

O^Ull v^rj iS^ <k±£ ij» Js^l j* *f^-l fjij £ijk Ol ,_,» ciLi M_> 

OjJUll _^ ix^l JLft i_JUj ^JJI O^Lill Ol cK aiJl lJ^> i^wai Oij . JbOsL-l 
J* Lfja^ £~>- (ja J±\ Silj^ UJb S^oJlj . 0> L^LC- J l cJj A, Jj^J.1 

*- r > : - " ■■ : -4-^ t _ s x^J.1 cjj£ J; l _ y aJ^-i> (JLp LjLi ^-"IjW-* J^k o-^-lSj^-^ ^J- 
o J^^jJ.1 O^UJl J\ ^kJL. OjSi AX^i-l ^j ^ 5_^JI 0L> . >>Ll SJip jlw dJLti 
^yAXi ^U-l jUa^J. J-— ^ fjZ iJbJL-l iuPytJli . ^ \j^^\ JULiJl cJj 

^ j^^" ^1 o>^uJ| J1>JL M ^l^r>l iLSJI J\ >JL Ml ^*5U 

dJjjLiU Liij <Jl lj_^iiu LjjJ^J i»- >j>-j j\ L^jJjj OLS 1 4_ih^_4 J-*!^ L^pjJj 

. ^I^-Ml JsLiJl iijlio cJj «u Mj^jw OLS" ^ JJI ^JiJl 



p+Ult jtka'Vl £>SL2Jf 3b**j 

:ta4louLuj?-iV 

: aj^I o—^ 1 Ji 6bs«.l ' V^l V^l J^ Tail IJL* jS^ 
hjJ-\ ZjU*. J\ jujlM O^UJI ^iJLjj i} c4. „n^.,Ml a^J-I *U*- (Vj!) 
Uj 1 4j>-U ^ L^L^- ^ AJjl_il ,y jU»J ^ L4JP D!ja*ll ^ \+>j^>j iwoiJtJl 
-Al i^*J • <Sj^ ^^ o* f ^' U-' 1 ^ ^>j>*A\j apLJL-I i>JUa^ iUJ- UjVa*j 
i-wv-x*- «jjj-ys> p^ tLl jUv»Vl DjJUJi <--*>- j d)j^j t l$5j-*s> ,^Lpj ^jl^.1 oXa 

*c*L*oa il ^ \yCka t ajijJJJ I j£ dJ JS" LjiP j^ U <jva>eA)l <>jJ-l Oj-^a l-(kr^A» 

**^* i>* "^ J**^ ajaA-l O^iUJl ^j*j ^3- ^U- <u>-jj dUi Jax^jj . L&Us>-\ 
ji «-Jl*y I4U jlki ^diJl OjJUJl OIS" ^1 UJUJI eJlS" IS| dJUi t ^Uull 

jljisl ^ Jj-Ij ^ apU^-I l, g , ^ ,l T .p| HJb *L>- £i_JU Lfdat^f Jli L^aSUj A*j K 

£*J jT jHLHf* 511 Jt* ^^ csH £^J^ •■*** ^-Ajf Ojili j^fi UA5 . JUL 
Jb ^JJLII OjiliJI 015" ^Jl i.J-1 LfcU-*I J} v - oL^I ^JUJ L.lS^i 
t/ -^a-A-l o_^UJI j^-j-iJ *%*\ 4-j-JL* <J Xe> JUL O^LSJi IJU ju^ 6lj i L$u 
jjJUJI v^j OT uLUi t r UJ! f LkJL dJUi ^ J^^j V_, . ^^Idlj 5jj>JI 
ax- JUuM it jiJJJ J^ oJJ_p J,.!^! dj* Jj^i \s a: ,.,x JL\ ^t ^Ju^Ml 
• (T) ^"^>- t)j^»!j ^aiJ! OjiUSL ^JpUJiI JjiJ- JiSJ ojjX* 

. .j* L. j *\ i juj ^ jit II* J j£\ ( \ ) 



L-w^t ,,. g: J J ^Us'b/I OjjUJl k^ju>-j lJ -~ly>}\ ^jji^jjJl t _ r i»J.I JlS"! JL«j 

^ oT u-Ji Sjjj^-oji i^>«ii c^ jls"! t vHi Vj^Ji SJ ^ aUu^i (Wtf) 

^^Ai^j ^bLl o^UJl jl^ JL^-o till : UaV jl i <j%L£s_> ll« 0L._^ uuJLpli 
olS" £jLSj J^ ,3^-^Ul O^Ull OL.J— : U^Jttj t «ilij ia>-^Ul JUi^l ^ ^U>t 
O^a^LiJl uyU J-lSjj . f^ y^T JbjJL-l 0_pUJl 6LS 1 lilt JjL* o^IS Lj-*jJj 

L» jV bla^i Olwbu iV. UftbKj . i$J s^o- a>«^j .JjNl ^ f^» ijiiJi ol <>\*y 

. (T) lfte ^L)j=-"JJl a^-s-SJI £» jt-jJj <. oLjiJlj pjlji-l "^f-jj, SJj&liJ 
U^gJjl i UUjJ ^1 ^Ij-pSII oyJ& ^U_^ pj-si JL© iJL*o cjLjJjJIj 

Ui^-gj OlS 1 Olj 4--^JtJl 4jjJ-| oT wiiJi 4 UL*^ UJLii. SJLpUJI oJLA J^ ol 

<j«_P=> jj-p jl i JjL- ^b*- Ojili C£J\ JLot jtJjji »LgJ} J^>- ^ *lj^ i .» g.dlj 
j\ *AS L^JLjip j>«^_j Ic 4 LUp ^ ^ ^1 ^bJl ^^j <jL^ jl L^ivJi J^jui 

(j^UJl _>5>U sasli _yts1 v^-^Jl cJl* o[J . <Ul i^JL 1 1 a. Jkf JU^ j 

^U V I OjJlUl j-J»j sjlpU jl Jj_aJL ULJI ijjju- jj| L^S^il c^xpj 
^* ^ j> 4 c^ 1 ^-! OjiLaJl v^-j f -u» sa^Li ^ pI±l-| juj V (^^^j ^l j^uiJ 
o_>5 Aj>- ^^Ip . Uj. L^jfcklS'j t LgJ i_w«jL>- i^ij L^u Lp_^i L^j^^jlpI L t L^JLp jlJ 
^Ljh^JIj ^I^Ll ^p^ sjlpUJ L.jV bloi.1 jIju^.LLJI iyj^jLJI US^JlI 

M.E. Caiticr, op.cit., p. 165. : hj( ( ^ ) 

• 4^1 S jLS)/| _i]L. \Wfe- jil jj Y Y j LIp j^i.o ( t ) 



p(| "mil ^LoVI u$ilAjl jLju _i A 

C L g S - ^la ." iljj ^1 ^ysj-sdlll J jjjLiM ii^a _jiljJ *~^i 4Jl OLJl ^ ^j^J 

^JJI ^oM Ob u £&\ ~**Ss>*j> Cwai <iJJJLIj . Ju^>d\j ij^«_*J| ^j iJ^JUJl 

SJUall rt-jX-a.il jj*=j ^J . ii-jw Jkil^vaJ LUj ^^UJl IajjJL AJjjLi iJL-wo aJl^jj 
tf- j*ju (1)1 (^Lflil jy^j N L*S" . (Y) <d TtA-soVl jJ»> <0l 4>cj>*j ^ Oyli Jj>Jar>j 
^jj S—J^jjLSjl Jajlj-vaJL ^jjLl^ jl L*Sb «uLp i-~>«j lijj t i^vairJLlI a^iaj 4^j>-j 

. 5JL>- JLp Ivjsr JS" Jl >Jl> ^JJ ^JL^Sl u^UJl ijbo : JuJIjll _ Y 
JjjJ^lj (vjAaII ^JjjUJI ^j &jU1I Jp *bj ij>^ jLwl Uij jujl>^JI IJLa pjL> Ms 
ijjULl o-Ia *jS Lrjj . U .0 -^ j*al fj^>° •i^- 1>« jl f l*Jl U_jjhUfi| ii^>- jj i>|j^ 

4 ^* ; ' ^^ o-JjJ^I lyj^t^"^ 'aJ^-tJ^ ^^-J^Jl^iiJbLjJIjSjkj 
Ml*i . rt-fil i^as^j <ib>JLl LjijjJs. p-j^ ^i LfilS'jT vi«?- ,y 4aj^JL| oJl* i Js- 
j^U JjJ-i-l OjjUil *-l*- *j t 4jj^hJ| JLiJ t_iSj jlj>- JLp *j-A-2JI OjjUJl ,_^aj \i\ 

Levasseur, op. cit., p. 178, Andenaes, the general part of the criminal law of Norway, Lon- 
don, 1965, p 330. 

^J ^ 'Ar* ft^ ts^i li-^l ^li)l» ^l p-4-^.-JLJ «Ju«\l ^UJl ^^iJl L^m cJ^ Jlij 
\ V fJj 0^ f l5C^V/| U^^j^. t \<\oY Lu- ^ji^I H ^ASJ) i^JLill ^L2JI .y *J ^Ui dj& 

no 



CJIS' IS} ,». $ ■ * J. I TeJUol j~ju *jJiJl OjjUIl b\i c ijijJl eJU (j^aiilj JL.aXtll v_«ij 
lift . -dp l$j /»j5^il ijjiJl JL& kJli} ,_,)} jPJv7 j^jdl ijva^Jij £<u/M uij^Ja 

JUJbLl j^UJl O^i <. JUdl «Jljy J»*^~j N j^l j»^i<. ^ L-JIj JU-I ui^Uo 
^^J-l ijj^P ,^Lp (J ^j jvjJiaJl j^Lill 015 IS} oLiJl JJJiS'j . -J «JU*»Vl y> ^^i*. 
^iVl JbLl ^^-j ^^1 hjZ*} J&\ jlA-I ^iy jujULI jjJUJl *U- ^ iiljjJI j\ 
^LUl ^Ij IS} p^uJJ £U»1 _^ JbJLsLl O^jliJl IJLa {i\i ; ojljJLl ol^iJl ijjiJ 
IS} *-£jJS ?^Uj1 *jJlJJI OjJLill j~*j U~u t (j-^J-l ^ N Jj klyJl J>«iv«j jv^dl ol 

. ifll^AJl M ^rJ-l ajjap J>c~~j *^ll 0? (_ysiliJl (^Tj 

jj^iftU ^tkoVI u^jtaJI wua&j -1 ^ 

^jj^Jl ^j-^u Jj ^aJlj r* j'^n 7«is<» *l 0_^L2JI JbJb£ j^jIj Lo-J vJU»c-J 

. i_jU*J| ^fjajj 

^bJLsoI OjJLJJI j-^*j t «LiibcU ^j-JI^aJI ^ ^jjsysi\ ^yfj^aj ^j AjjLrtll JAP 

j! 1 0) u JU r l ^"j 1 lS^I J-»*JI j* (^>^ 1 «-*^j -kU-1 Up vJjJ IS} ( , j?oU 

■W^jO^UlljUiliLu \«iA^YW ( J J YA^ f l&-SlliLe > ^»w. aWL.^^.j 

. j^iJJ jJU.1 ^Sl JiJLj J-Ldl ^k; 6b ^ ii W\ fcj 
**•!>• <^J* 5Jj>-I_jJI i-Jl^ Aj^-iJMl L»»»- Jjlj£ V ^Lll ^jj jl JjJjJ jl *LiJ| 6li (^ai Jiij 

.(o^V^A-V^ijn^flSi-Sl^j*^. 
Jl .juJ,I J*iJl *^fi OLT ^111 ^ "Wl fcj "\V Jij OjJUll ^JLS" jl. *;L ^^iJI o^« c-aJ j 
CjL *S^ tij^jJl yi J.<i.all JJ jJU» (jJJI ^ T ^ i i-J VA rtij jiLaJL ^1 Ji dJUi i^jJail 
jlJVl v^r-l^l jJLa»^l >» OJSL JbaJul O^LiJl O^i i^'tJl ^* (^Uc *i«-*-j J*ill II* j-ljlj 
.(Von^ WApijio^flS^^ISiSj*^. ^^^ii-^Jji ^o,j^) 
ij_p- Lf«l_ji SJUJjv- <iLJi J^*l jj ^ ^^1 i-J £ j^ij Cj_>JUJ) il)L LLJl *jj_ji^Jl3l i*iC»JJ i^Jdj 

J5 »UJ^ ^^ ijJUJl II* it jL*L "villi j iJbjJLl iijiMil J*JI Jbu L.J41. "i/p <\VV U i <\ 

_ JbJLsLl OjJUU UJUll ( _ r o_^vaJl ^l_^»l »b>« Lc 1 1<j Ji! ^1 JJJ; ^b; LiKs-t (>-^i 0_>iU 

\ ^^V lu* jjlji YY ,_,» LI* 4jj_jI*o) . ^yl*- jlfl^i^;^!^^-^ plj-^-xj^iJlj jJUiiliLiyi 

iu-^jL. T^jiO ' ) iJL-Jl i^*-^^! SJbjJL-1 c«*jjjJLw-i»*-JLsflJ ^A t-J iAiviji^aill^y 

= LJLsoi \ Vc-J \ pi j L-iall ,> \ ^ A t- jjjlsfr 1 \ ^ Y i^ ,j-jL. Y V J ( ^) jOaJI 



\ \1 



Jajfc j\ i (0 oLjJU!l t5JL>-l ^ tfJUl ^1 j^uJJ £-Ut UjJli j~ju . ^ 
i)jJL*Jl *j> 4j jljJ>- i_i>-l Aj^JlP If) ,>W*i jl (, ^ 0) L^_PjJ jL*i| a* j_j3iVl UJUkj 

i (»J_> O^JLail L#j ^t ^1 SJuJLjJLl ijL-JLiJl oL LJLJI 5jj_jjl«.jJI -L*SCsJ.I cu-,«Jj ' ■',»•■• Vj'--> = 

KSjjji-ii LsUii Y • ii»J Y |^ij i>-AiJl J Y • • ' ii* jJji A ^ L1p *jj_^:>) S^pUsj^I 

. <Y » < • i- jJjj YY ^ (lj_^.) Y <\ ijull Iwjll SJUyLl 
Crim., 29 Juin 1960, Bull, No. 848. ) 

Jj jj ijjli jjJ-*o ^u *jli4-l *j>«»u f Lp Jijl JU Xij-j |^|dl iJLw oL ,ya£Jl i*SUr>i o„„Ai J5j 

. ( ^ 1 ^ Y <\ ^ f l5i-V 1 4*j*»v. 
Jjl* jJI jt J>t Jl i^jLf ir^ OlSjI Jj C ^0 liJ 1A ^j) JbaJL-l O^UJI ^jLmjj 6f dili Jli. (Y) 

' JL4JI pXJ-l j j J-^i JJ i*_j*»— 4 ^ "\ \ i^M j^j Y V ^jaii) iL»l dj ;> 5 jb-l j Sj-. S jl* jJI 

Ji-V" ^Jj^ iji-Ail v^'j'j ui-^ I*' J- >»■ <^J IM ^ (^ -JM ^ "l U* "H (J J Y <^" f ISU-Nl 
^ c*L>-T ^ _>>J-I ^ij lsDI ^.jJlj *JIU,| gc bjU yJLjJl (XJ-I JJ jju, ^' . ol j^»^il 

Y^ 0*1^1)1 ^j^^. \ <\r MU, j^^-jj Y .yU; >Jl) JbJUJI i£j». JUL Jai^j UV JUj japj-l 

Merle et Vitu, Traltd p. 175. Levasseur, op. cit., pp. 179 et 180. (T) 

SUti^jik*^* ilVi^ \ir ( J J YA ( _ r . f ,lS^.SlH JJ _j A ^.,.^VVJi-.iJ_ w o^iui >JI(J) 

. m^Yijjjro^ HAiiu-y.ijj^ ^^^ ^rJJY'o )r 

cJLf Ol ^u iillijj JL^pSII iwi j,p oi|_pJl, Jj>)l ^Ul j>J Jp \ <\ <\ Y aiJ Y jjj OjJLaJU 

■ (f^^*^ JtUoVl OjJUJl *J Ji>^i 4Jt» I Lp> J j jJI jj*u V If 4*jJl sJLjj «iJl>v. Oljill 

. (r • A ^ I \ (Jj £ i^ f ISi-Nl iPj~»v 1 M <\r iu- j-jL. Y A ^^li) 



015" j! JL*j oljJJl ijjipj ^^J-l ajjJLp j-o ^^lil) jLi-l SjS Jlo !jL^i Sjjill 
buU ,_^Jl (j^waj ISJ. _r°*\ tillJLSj . i_jUi*Jl JbJLij ^jS ojUl ^yi > a« ..Aj jl A-a ^Ja . ' 

j^aJl {j<t,./i"i j] L *jlil I JlA Lgj ^l_^J ^1 -laj^^iJl ^ l_A/L»- jl i_Ai*Jl «jl_j>i ^« 
(j^auli A_Jlp ,j^j lJLS" li LstA>- t AjjixJl J-jXj *-A*jJ 4_*5o^»JLl jj^i-yJl ^jJbLl 

li} U . (r) JbJbi-l 0j3Uil ,y jt^iil JUiu-j S» * *J S^JL^JlI SJdl ►Ljd'if -byJl lifc 

A>-jji« iLfo (jj (»-fdl aJjL>o l)I jXf Jsj-Jj lJ--4» (»-i--rt>oJl jl) f-Lie^ll o>> » <L)l£ 

lij 5JLsJ-l si* ^jjj v rt-^-UJ tJ-^VI <UsOjj JUAjM i^jiUJl j^ J^^-j jt-g-J<l O^ i aJ 

l^jpjJl aJL>-[j ^/ia'JLi pLsoill (juu ^.tfS'.ll i^>is>«j» ( _J& "L^jjjki* i^aiJl cJl£ 

. t_jUbdl {y> i_jLA>«JI jl clipjAJ i-^jil Js^^l ,y CJ L dl £j-^>jil A*i\>c* ^j 

CjUjAjiB i. 4jji*Jl f-ji ,_,)} /c>-jJ SJU-I oJLft (j* ftlstf Si I Oj-!Ull jLjm 01 ,ji <iLi 

. i • • ^ AV pij Y'ft.j- f ISC^Sil iVj*^. i\ <<Ai 11- Jj^I o ^ ( \) 
yi J ./i all JJj Jjiill fjJj Jbu ^ ^At i^J ^ > T (vJj ^UJl jjJ-^ OL l y>^\ i*£>** £~ai ( Y) 
jJ-L. aI-j-^J ^l a>JUJI .y ( i.4 >. . H ^JUtft aLc^u L^bj u^j' ^j^ <-s* tPWJ (»^»*i lS^-^I 
.yj^l LgjJi*- ^ oljjJl L^aP ojj >iU i ,y jJo "ll j L»JLiJ i_ii j Ajjk-1 £* O^ 1 ^iJ*^ u»' 3,i:i " 
.(A£< ^ \ W^jiY^flS^-Vli^j**- i^<\^ Xi-jiL. >"\,jA43) .^Slj 
^^iSlI *a\jZ1\ y ifvt-yjfi »IMI JL^^i a*U{ ^1 *Up> J»- "Si ajI ^aHJI US0« c-^i (V) 
j N «\Ai Ai-J oi ^^Jij JftJjiUJlj aJjlJLI ^AriUY'' | wij^Ull l >.4i!liJISilll^!>Upl^ 
j^^U Sju>.^I Ji u-ii^ JU1I f Aii al .Up>1 IJL4J ;iU^-Nl J.j-1 il ip "\ AT tJ <\ "\ 
pj L. j*j ^ 1AV fc«. AjJjj V ^ c^il ,/ll Al^il J^L>. ^ .JUi cjJLiJl ^1 oUlyr)/l ^iijJ 

UA 



Ljj-JLJi ii^ {jA objiJl ^jJtf oUbi-l oLj5p jUp| ^ «ul US' . 0) (i,|^Jl) 

iiLJLH jLAJiVl j* IfcJb ijj^JLl 5JUI cjLjJUJI ^ JU^" ii*JI oa ol ^1 
*J> ^j JbjJL-l jjjUII « *jJLiJl OjiUll JLrfil IS} Sjjjw Nj . j-J-l (Ji ilijil 
<jji*Jl oX» cJlS" IS} (t-j-^JLJ «JUsjI JbjJL-l jjjUJl jl«u S} t aj^>JU 3JLJI ajjJUJI 

. ^jlSJI OjJLill bo_,jt Ur JiT L$JLp ^ jJl 

jlJoI aj >>«JU <JL» Ajji* Jlj^-sM OjjLiJl jA./i?! LoJUlp ^jI^j Qjk ./til (^Jj 
OjiLiJl ^^j 6l? c ^JLaJI o^UJl -ulp ^ Lr U>l. ^ JSlj gjJl ii^j- y> 
b\S Uio 4 cjlji- yu> JLp Jbj; N SJd oijll SiliJl jUui^l 4jj1p J^ Jb JLsJL| 

jA. ^i ,,,$: oil 1^1 Jbu JLjjUUl OjJUJI d)li ; *j_^I £_^ jL*-? UJLs^-T IS} iJU-l 

t ( _ysAJ Vlj ^J j/l Lj-J-L?" <_y» AjjJbJl eJU J-* OjJUJl IJL* i_jLL>- U$-« ,yt>-jylj 
(t) lib ^ ^J • ^^j-iaJI f^J J} ^JLj Oj& CjL^JJjJI j^j AJU^Liil <j\[ 
^jfi- jiaJl ^yaAj UjjJU ^L-l ijs- 4jj>JL! SJUl oLj-ibJl ^ Uvplill i-alS^^^ 
Ajjip /^a 1 J**H LoLp _^Lp 4*u«ji- a jl (j^-Jl Ajjip Jbu i^l_/!l li-jJ UijJ . L^JJ 

^ Oj^LaJI o»U*j1 (_5JJI jU«il (^1^31 IJL* Jbjjj . oljiw» ^JLp SJi iSLiJl jLAJiVl 
ij^ip aj] L^JLS' L4JJL0 jlJif 1—^ iiLiJl jUui )/l SjjJLc' Ol j*j obji* To SiUl 
t ajj^iil iiLiJl jUJi xL *i^J-1 JJi c-jJj a-oj^^jL- L$j ^>jSC>t_« aj^>JJ «JL*i« 

(£±11 i^JliJl OU l)I Jju villi 4 olilll O 0j*a^\ {ja «J reJ-^t Lx-J>j <ulp />_jSC>mJL1 ^iSj *j)1 * tfo\\ 
jj.\ ./»■ "U^i « SJLaLS 1 c*» ijJSs- *^*ji «JLj (J ^ ^jIp #IJj>^/I "U_jip jujijl ^"'i *^ ■/ J*-^' /"^J 

<L^> i-JjJ r ^j^jIj) *i-> 5j-i* ^Lw 'Li-» j jU~! *-! ly Jj l-Lif ^fbJ-l IJLa rc~* A\ Jb JbLl iJjjLj^I 

. ^v < \ u ^ \\\ pjj ij- j^i^ji ip^*^. t \«,rv , i-. J4 L. ^,>ju>ji(r) 

Frederic Desportes ct Francis le Gunekec op. cit., 254 : Jol\ ( i ) 

m 



ijjJLxJl ^y-y j-j 4 ; l.,i a . o ll (1)1 ^Iju bf i -Uii ijjJLaJl oJLa IXa JjJLp- ^ AjjJ»JL! 
OjJjJI ^J- Jaii SaJ.! aJLft i_jJL>- (J ki c «Jb-lj 3 JL« ^ U g ^l^^-JM JUiP 0j5L-< 

&p . (^.j-i jf j^-Ji) u^ <_i*Sli ijjjJi (slsji jUuiSii ,ybj) Ujj jLiSli 

iJUJl i^UJI ja l^i^i JIp jlaI SiLiJl JUuiS/l i^ip jl <j;!j jl» 0>iUJl Otf 
t5_/>- i I 4jjJL*J| is- 5 -* l l) p j^' u^ *4^ ^-M^r iA* o^ ^~° fc -*>" * I ^/'•dJ 

i.|jjj|) ij^pJU <JL« jJ> cAi^s- ^j AJUtfUll cols' Bi Ukil c*>sJI (3-Ljj. £ 

j*t (^ (kjlj^M j*U^ <>* ^ JT* (Ji tH- 1 J^J ^1 *Jjl>» «>• £^'j 
dJ_^-iJ oIj^jJI flJLA (1)1 iw-^ *it V| ' CjLjA*JI oJLa j^jJ 57-jJtf j^t ^jip fjj-Jll 

• Ia ^ fcjUll Ji*. ^UJl 01* jij ^j . p-fdl aJ ^yi tfiJUl j^JU.1 jj-^aJl ^ 

. ^\«^i« JS uijjlaJ U»j <~*ilj Sjko objjUll 

V j . Lf ^ai s i\j ^S\ Jj^J-I *j*tf ^ Hy^ iJL—Jl 4j^i*Jl SJL* .i-L^j . 
t yiA>- laj l)jj^ai\ \s\j t U-« jjXJ-I (ji*^* j-° ■V*-4"' O^LSJl jt<">- fy *->y-0 

OjjUII Jjlx-i (Si** jJLc- a***j>-j 4j^\J ^ ^ j^oj>^j l$JJL»j) jj>«-«JI ^ (♦j«^jI 

^JjJUJl ^-j 53j»*» &jli» i»Ui ,^5Uj V *JI «1*p ill OjJUU ^j'iijil jU«*l] Uij 

JS cij> cJl^ li^i . AjjiJJ ^Vl JbLl j! J&\ x*JJ cS^jLII ^UjJ L5ij 

jjJUJl OLS" j^^aiSn jj-b -Ulp j^i-1 jj-J JjjkJl oJl* cJLS li} L.I . jH-^JJ 



. i.|yJl iijie y JLit frl jsf j->j i~_» jU jl* Sj^ip iL *j»J^SJI ,ja1JI S*5i*» ii-^i» J*j ( ^ ) 
(Crira 30 Dec 1922, Bull. No.444). 
^p OyiL5Jl Ju £ jll Jl ^tj ^jb JU i yU-1 *JU J ^UNl O^UJl JbJbt ,_> *\f{\ cJiatl J^ ( Y > 



\Y* 



"dispositione de buts" aAjJI ^j-val ^ 4_i_ r i_xJl d)l ^ j^-n-JI i «o 

^1 AjiUajLiNl (.Jl^l a-j-w-Lc "dispositions de moyen" iL^.^1 ^j^j 
JLsaSj ^1 (j* AjUJI ,_,,<? j-^i <, ioUxlil oy\ji j\ 4~^N oljl^il iiJUw« Jih 
^L-L^Jl Jj>Xju (jl JjLJI OjJLiJl ■u.Ijjl^I U_p i_iii^o tJJLft J-Ji^ f- will Lfj 

^ ; a.il....ll {jjj\ O^i JLdljj . cr> i-5LJL-i jj> jlpI^ijI jl*: iL^Jl ^^ Olj 
Jlp p< -oU ^U^l O^ULi l _ s ^rJ\ j)l\ jjJaJ jj^j N *if ^1 ^Jljj 

Blanche, Etudes pratiques sur le code pdnal 1888 No. 622 et s. - 

fcjlil! ,y 5^1 Oi >>■! t^lj «-~fcij . ^ill JUaS *J1 *»* jj LiJU \ij\i jJUo <oT ^Ijll 11a i_-pj 

^ *jUp Jj_Jj *i/I ^y j^^iJJ ii£« l^La. ji- UK (^sfliS/l aJ-l Liii^. 0_^U1I 015 lij vJjiiJI 

(Merle et Vitu, p.176 Garcon, art. 4. No.l 13). 

JaVt JJ-I ^ tij\Ji\ J ij^i\ Ol Jl vUU j!j v>ij t Jj-I LU ,>* Jj^b J>-1 L^ ^1 

Godby, Commentary on Egyptian Criminal law, part, 1 (1924), art5, No.3, p. 70. 
lAr*?* *>JJ-*U tr«iVl Ji-I & jOjj JLs ^j^I JbLl ,y c> a1j jDI O^UJI ol ^tjll UL* (.^pj 

. Sj^Jill Jj_ji>Jl iJLfl |»^dl 

Vienne; Le pnncipe de la retroactivity de la loi penale plus douce doit 6tre consider^ : j&l (\ ) 

comme absolu J.C.P. 1947 - 618. 
Decoq, op. cit., 132 etl33. (V) 

\1\ 



^laJL; \s-yjb y> iJ>t£ A1oL«j>- i_/Li>ij j\ OjjUJl SJlJIi (1) j <■ A-51jU j^ JLpljiJ! 
AjLiJmS JL*j ,_^l^-l j--P l y»Jl aJ} (_5^Jj Lm-.j- iJb>Cl Mj t i_jUU]1j *JjJ»«Jl Ji 
Cjlj^LsJl (jjjU lJI JUM Ol jL~-£^ ^ij ' u-jLoJI t^LJi^j ^ j\ rt-gill Aj^-J ^l 

\ $ ola;" ^l ^JUall JS l5 *->«j V j4-s i ^Li-I j-J> jjiUll vJIjla! jp >^*-3 

»jLs*l jt JLii AjLm3 jj 4J} _^J V Jtlli-I yj- OjJLoJl J JjJbu J5" Op tUUJUj 

*_i*JU ^p cJjJl oli J ^-ji-j *J Lo S A-5b>- j_j^ ajLJl» ^p jsju aj a j» j lull 
,JJ. ^ L^-LoJLJl p^Jlo i-5l^i-l _^p JLpIj-aJI CoLS" til u-jL5jJIj -vJjjs^jdLl SJuJU>- 

i AjUpl j^i-j A-oLi-l JL^Ijill ^rf j^Jl (1)1 (Ji tS^ «y *-r^l j-^i ^^*j 
\^j>j\ ot J~- US' (^U Jlp) LSbJLl JU>UiU JL-JL JU-1 ^ U* <. U\£-\ 

jJUall JLp aJIJLI iUJ-l *IjU>1 ^ j>ill i— l*— 43^"-* JtA>- ^. Ml Atfjaj 
Ju*j JLp JU-I J^ IJLa . Sjjill oLjiJl jl V^l ^ ^'j^ 1 Wv^ l^ 1 

«uJLp cw»i l^UI ^1 j\ j-*% ^JL5uJl v-^ 1 1*1 M^ 1 SJ-*LJJlj S-ibA-l 
^Jl 2L5UJL.I sjlpUJI dJUi JLt. . V^rl > SJLpuJl J>JJ^*J* V^" 1 sapuJl 
5JU-1 fl JLA ^ cO^U ^Lp pU SjiUp i^N UiJ^ ^Jl JUiSlI J* v-JUf 

jji^ r k c s^^c^ oJL, ^ JLp c-JIpj ^s* i^Url sapliJl &*W \fy ■ V^r 1 
^ f+uW £±J\ LJ>15 jl^2JI lift jj»\ i (i^i-l j-u-sJl ^ij OiJ^ 1 -H- JJ J 1 -^ 
^ f jip ^ aJlp ^jkj U » ajUtI sjlpUJI ^ ijljJI cJXJl .UJl Jl ^^ 

6o*JI jiJJ JJ o^ J ^ JUM ^^^ llfc ' Jj -^ 1 °- >jUJ1 ^ ^ J fr^ 1 



S Jj>UJl J ijl jll l_U£JI ^UJ| 4-Jlp uJji ,J jljiJl IJJh dS dJUij c JjJUJl 

. c ^5jJLJI «Jla J>\ i^-JL fr^l U?*^ ^' ioUasiNl 5*-LJl 
j^UJl ^jub ^jl* j* (ij*tJl Jl ^^aiJI 4*S^« c^l jL*ll 11a *j-^ Jj 

Olj t (*j^I OjiliJl ,y *J tJu*^ &j£j L*-^»j jl IjS'y r^^^U j^j i^UI OjiliJl 

JJL£ Jl, aj|JL*oJj Sjl jjJl v-iJL^ Lc}j i «-i-J& jj-^Jl Vj _)jUJ.1 <_jUw4 <wJl>- 
Sjjjt^Jl JjJL>- Ob C.yfl.'ij . ^lt>j££-\ 4-**L~o J-^j <^>»j ipUalsl oIjLipI 
J^jt^jJl «Jb rt-1 4jV jj ./a all ( _ s 1*11j ^tJU*5i LjjjLi JUj N oJLJl j*-*» «i_^ (^JUl 

c*~* JJj <r) ^jiwi>^» ol5Cj jUj J i^JLkllj ^jjJI ojjt ^^^J""j Jlj*-Sfl 

^iL-wu 4i_f»-* J_P «JU* si OjJLSJI JUJL^ J UiL«JLpl j^J Ob (j^aiJl A-o^st-o 

(J 1)C» 4j (jA>^J N «i_pl oLLs^lj* j^*J Ou C— A«d (i_jUUJ| Jl) *J_^>«JI J pj-iil 

OjSJ <jt jJUJ V t oLLs^ljil dilj 3Jb£ ^1 4-^jaJI oljIjiJl 0^ oLivlj-UJ 

jl < »j_ r >wJl SJlpLL ^L-w* j-^P jjj t-JjjlaJl dJQj I j ; lc ^1 oU-Jajdl J~i ^ 

. (i) i*j J >JjAJ J JLill^»Ul 

i*-L_Jl j^p aJS Jjlp JLi ^UsLl j^ JbjJ-l jjJLaJl OLS" li^ JU-I .^ik^j 
UaJ^ JjJjJI IJLa OjSCj d\ Oj^ t rtJJL^i OjiLaJl Lfc JL^L 0L5" ,^1 AjiUalSVl 
kJIJLftL UaJj^ JjJbJl Jj5o L« jJuL t 4_«jJLiJl 4*-L*Jl j*-^' C*j\£ i^Ajt i^ijjaj 

Dccoq, p.133. (^) 

iin^Apij \ < \ u * \^iAfc-. JJ » t^^•o (V i J ^A u ^ ^ < \'^vi-- Jr J^^r crA^Ti 

.ATi^Yl\ r i J ^ f l^Sll^j*^^ < \o«\fc-.J 0! lYo ( yuJ(r) 



U-sU-i^lj ioU/aja^l sL>JJ L^ljblj L^->-yj Ijta.U-^j jLsdiiVl ^ <ij^Jl 

. j£/sJI aUU JjJjO cJ_jJI tiJJi ^y cJ^al ioLadNl 4~-L*Jl Jj^bu iA*Ji <1)1 
j>ju^ ,_^JI a-o^-I ^ J ^*I>«JI (JLp «^Lj i_i)LJl JjjUll rt^J-l liili (Sj^ij 

^S- AjjijJI JbJJijJ jl i «jJU| ctUtfj JUJLxjJ LojN Ujiljj JL*j A_JjiU j-Sl^ 
oJla iUJl ^p Jbi-I f>iil lUp lij *JU-I olfc ^yii . (V> 4*-Uajl J~* l^JJ! _p^Jl 
^jJiJ ^ Ijj-jw LiUi ^^1 UjbJJiJ J\ ijjsLl «-4v»j ^-^>^ U»j-i ^jjLaJ' J^LA' 

l.j.jlp t htfj^a.'ll aUJI LjUijll Jj-V (jr<**J *^**i-«l lij U-5" i_jUUjIj ^j*c£jI «U*L*» 

_Uj^i ^ ^bt-l jJ> £j,i\\ Jjlp lil L.I . ^L_^ \ ^ ^ SiUJ UJ> f bJl JUJJ 

1>5 JLp 4-fJU ilij bjjji jl /»L*Jl L-dJijll (jwu Jfljj-^ Jli* JjJLSJl }$J.\ j*\j> 

V JiJbcJl I1a jp c aJLtll cJ>Jl ^ <a j^U! ii-sflJI j_»ljS Jsj^i jf f LJl JUI 
. (1 i"-*W 7*-L0\ Lj_jJLS Jj«j Nj >_jLi*jlj jr_f>cl\ 4*uL*v ^ j--Aj j^p [_jjij 

A-oiU^a C,.,ft^ Aii c *L>i5!5Ul 4j*-JaJl villi ^j-^aJL ji*^ U^-» *Jl Ja»-il|j 
^yurj J\ <1 l _ r J 4jiUtfliVl iljll ^ ( y>j*azi\ oAa f-UJ| jl ^\ h^jHW (j^aiJl 
jiUaJl L^p- JL. i*S^J,l oJlft OJLS"! Jij . (r) uiJJi ^p ^ i>-^ ^ lij V| 

tjj^t, V i A_i>4-ij iaUuiVi Jjlui ^ -l;T JLp hay i^, ^ jU \ \ j 

^jiUJI ^L-Vl 0>M V^^ 1 l^ 1 :U5 ^ i js^ 1 , - ii! ^- 1 iJLa ^^ ^1 ■ ijJl ^ 1 



.YojujjijLarUJjliJKY) 
Crim, I er Juin 1981, Bull. p. 179. (X) 



jij jl j^l\ J A£jr\ oLSJj p-fuJJ jJUSll O^UiJ ^yefjJl //I ,ju .LJU 

ob *5o- /^JJ dUo'SM O^UJI jj^A-s* JJ >U<aj (J U.li» L$ip iJ^r' <Jj*"^\ 

OuJaJl liili V^^ 11 o^-^ 1 * W 1 ^ !i l *-** U5b J^ & k-J>wj . 0) XJb)lli 
. OJLp ^ i-jUbul jl (fj>*z]\ j\j^Xw\ Ijjj^a ^j jjjj AjOUa^Vl 

.S-sbU jipI^ji ^ g,ja Sjibj. ^ jlpI^ (y) 

juj N t w JJ tf L. U* W i (JUaJUUl) yUU| ^ jlpI^I Ji wJLi 

iLSjul J»Jj*S Jj'^'J * Ol JJJJmjJll Jb JLJ iCj^>- ,_J _J^>»J-I ili-»ul bjjji JjJjO 

ir^ <_J cLL_JiJl o*-^ J»j^ Ji' J -~j * i)L« ill 5JLjji- <gj-^- ,_,» AiLo^l .j^JIp 

It^ydl OV * i-Sbi-l j*i- SJlpliJl 4j*JI>. ^ JJI jjijiUJl ^jll ^i y UJLI SJLpUII 
oiiji ^iJl i^wiUJlj Sjjj^aJl jL*-» ( _ 5 1p <-**jZj ^uSLi.| 5JLpL5J| 4ip j*j£ (_g JLJl 
. UUi-l ^ iUi-L J>-JLJI jLiu. £. JjLkj M Lo y.j t ^l^Ll J^Jdl Up 
JsjjJ, Js. tfjkj Lc jS'JJI aJJL- ybU _^ jlpIjJUI ,_,» JjJl*; J[ OLi »i ,yj 
Jbu £)1 ^ V oLjiJl <^l» U^>o ^JLa-. ojJj ^/Jl *JjJLSll jS\J.\ >ljJ 
jULl ^j jbJL| oyjlHil, l^^i\ Z*L*1\ b\ UUs i ^...U ^Ul li^JLi 
jjX^. iL-iUc vi^JI jl5 jJj . jj& jJ SJLa-lj cJlj L. j^UJI ji'jll ^ saJjdl 
f IS^-I pJcJ ^jl>c-I t£ Ji!l ojUJl 0>:U jlJU^L. ^ ^ ^ ^ axJ ^ V ^j OjJUJl 



Crim, 16 Mars 1987, Bull, p. 125. ( \) 

Crim, 10 Mai 1989, Bull, p. 187. 
Crim, 7 Juin 1990, Bull, p. 232. 

Merle et Vitu, T. 1, op. ciL, No.273, p.365,366. : JZ\j 

.\"\ JCJ f JiSL. J til(Y) 

\Y0 



Xm N a_Jp t-ijj^J,! J-LJl ^oli jJ> JLp jjjj.1 jl cUb _^ ^ k±LJ> Sjj-v? 
U liilJb ^1 Ji JUJlJM d^UJl Ol ^^aiJl ^USU^ jJljj £!>■[ t --,^ « JLai <. LSCJi 

«_»_j>^J.I cLLJl ^oli j-p ^jIp cLLiJl l*- jl^»- ,>• J?* o* <-ijj<Jl *j a^*j <l)l^ 
viiwJi «jj_m» (_j9 i_jj-><^«*II <iLaJl -k-JL>-l 5jL>cJI OjjU pT - jj'-l UUs> 4Jlj i <lJp 
4jL*J-I cJISj <. cjI£JL)| .Mjlp j^ <Lip i^jj^^J,] tihJl »-ili ^ ^^JLp jj-xilj 

. aJp i_jjp«J.I dixJl goLc jji ^Ip j^p^ ilLi jlJUs>k *4^<JU «JU»Ml y» Jb«j 
«JLs<» Ml Oj-iLSJl (j.;-;. ^ " ^ a_»u V aJ| ^yaiJl 4_*£p*_* ^ SjjIjJl ai_fc cJLvpIj 
* Wj| t>° ^iM - ! SjL^jJI O^JlS jlJU«l jIj-4 j^ ULiJl Sjlil 4-Jlp i-.-/v Lo -, j-^H 
jlpIj* J| bLs-.l i Y • • * i-. jjj^I Jjl ^ dLsJL L^li-I ^LS^-VL. J^Jl 

iv^liLl iblil {ja iJliJl SjJLiU L2js> ojjJU* pjj ^ i^j— J .t-fr'uJl) jJLe^l OjjUJt 

J& Y • • » ^j^l JJ cjjJL^- j/ll olSLiJl Ol JLp Lj-fc c Jj^l SjSUJl J* 
M j 4 Ju^.j OjJb dLJ. jlJUtf 1 J^ cJIp ,^11 objip YTV SjQ.1 ,*£J- it^l>- 

>J p_ <r il.l d)l SJiSJ* lJ>U-I IJIa c^-^oj ioU^-l ilj^JL) iuUJl Sj^fll opU-j 
i_ / >J, ii^aJI oJLa <l>oL5o-L J^jJI JJ OjJU<9 ^1 ijuLSLAil ^ ( _ 5 iu Ol > L^a -L 
L^LJlj-i cJjx^.1 jl« oLSCJLlI tiUb ji*I Jj c I^Jjis^miI ^Jl jlpI^aL) LjxiJU^. 
i, L^^^j Ljio^Li' jlS"u ^1 ju^j c UjlJUtf J cij SjjLJI iJ^jUll JipljiJJ Uij 
^ jJaJJ *JT JLp jlJL^yi jl^ ^ 4JJW! Silil <y LJLiJI S^iiJl ^J ^ JLii 
lil c ojlJL^ ^jL" ^j l^j (J^dl iJjJUJl jilSi-\l g^lsJl IJLa JJ jiUJl dJLlJl 
^ -tj^i i A ^j « Y • * * t«i ^j^l Jjl JJ 4iujl: oLSJ |? j\ £L>WI ojU OlS 1 






Hi 



f l£*-t ^UM J^aiil ^j-^ iU J?* <5j Ui ^tiU ^ ^ ^jj 31 ^j~*l 

p t >^> (j* jm (j^LJl tS^£ iJLJLl iljJJ i«UJl fcjfJl <• CwiS (^ HI II* j 
lili» t pU JvolS' l$*£>o ^ JUl jjiliij a-S^-I .«* J-pIj5JI {y*>- Olio Oj^UJI 
^ ^^1 U5^« Ol t^J-Jl o*J • ^ o^ Jl ^j^" (J fv-^ 1 ** ^ 

#. jj^l ^UUl jsjil >ljl -kj^i ^ ,yJI 5-^Jli-l S-SbJLl jJ> JLpI^I 
jJaj N iJbr JLelji LgJj~*N dlli ^ ,^^1 i»S^. cjIj jJj . cLLiJl j\X^>\ 
i^U-l 5JLJLI ^ jlpIjUI o\ dU i . ^1 ^JU- J y> L. MJ ^^-j jit L^ 

*J-La- cJI j L. ^JLiJl J°U- J>j\ti\ jS'jll Ol JLjOi-l ojUJl 6_pl» ,>• £W>ljilj 
J_p- jjl l> d)ij ; jjOLSJl IJi*> JJ JU-I <JLp c-JIS" Lli* iJjJUJl <jUJ-U *x*jS 

iU-L ^ JLJLlI <jP Jjjdl Jj^UJl j*jll jil jJ -WjjA, jLo OIS" J^l viJUUl 

^ JUJj dJL-iU i-SUJL-l 5jL^J-I ^J tij-^J *ULA-I «jL>«_x]| O^LS ^ oijI^JI 
f£J-\ ojUl jJl JbJbM SjL>cJl o^U j- oV S SaIU JL, < JL&A-I J^lj^il 

c ij^LuO i-^ji «^-<>jlj ,i.j-"-i,n «Jutf a I Oj-iLiJl i-jt>-j (1) M OjJLSJI ^yj pj*^ 

. ^ 'jjl-j»jjl *>IX>-| fU) Jill IX «Jj*ljj| l jfiy^Li j ywu.fl.' l 



.*JUaiT£i-J "\ • ^A Jj VoiJl ,y \ <\ "\ 1 1- Lijj \ > ^i LSbJL-l j|_jJJ oUJI 41^11 Lf a%(\) 
Lib- L^>Jil **JUoil CJlS 1 lij U J j*- JbJL^I 5 jUJI bylZj J**ll JUj Jjli-I j*^*-i i)l ^^J ( ^ > 
yly (jjSC. /.I i (,SjL>»JI (!j_^U)I l+JJai ,^11 J» jjjJl iilfl Uij ^jiUJl jfjll jiljl jjl* i-ii^J 

. 0^^ iY • • • 
HV 



ji pgj. Lf^i c JLJbJLl jlpIjJJI J g.x; jJl a*jUJU| j^i. a_p.|j_iJl L»\ 

i_iil>^ y *J[*a Js- K&a- SJU&15 Cw* I dp . ljtl^-1 SJLpUJI J ijljJI 4_ijKd| 

JU cSjkj Lc aLjuJ ji jljJiJl IJU *UJJ OU i ^V jl^i; OjJUtf :a»w VUil 

eJU J.UjU-1 OV * pf~*M ^JwS/1 OjjUJI f^^jM C-4 r-jJUj ijLoVloJU*>-lj| 

IfsHj*! J g>iil -Uaj oLi& JLsULl sjlpUIL ajIjJI i^UScJI jji ^ jUiVl 
Y pi j O^iLill dUi J*J yj . <ui tfjiUx. jj^ "i JUaS y*j 4 jt-o^ 1 »Jk o* 
i-J U |»ij OjJUJIj jiUaJl oU-J.1 JU i-^-aJl ijJLi Ji>*** HWfcJ 

4JD^-*al-l j-^J Oljlji ^ U SiUl. l y«».j J ltj.0jJlaJ||JLA cf iJljL3i (l^M 
t oU-J.1 JU i-jj-sill O^Uj <i)LsJl SjUI j* SjuIjJI S^JaAii IJLu& OjJL^ ^1 

< ^ ) i^J 6^-? J ^ 1 Ji* 4 *" <> kjj++±\ u~>J tJij+J J* o** ^^ J&J 
^JLJI J* i-jj-niJl jji— OIajunj ^jJUUIj jj-^ill OjJLiJU j^JLilJil ( Y)j 
. oljI^iJI j_jj J*_JI gijlj <y IjL^LPi ,jju>-j jjL *UJ^ I *L>. j . oL. juMj 
oljl^l ,y 4_Ip \^>y^j> JL5 ^ UI pjj^Jl J^w. JsLiJl 0! *UJ>I IJU ^Aj^i 
li^ili -d*^, br t J*L!dl IJU Jfc-y J* ^jki . t yu t . J jSl c^JJl ^1 A^_*-*i-l 
JLS mv fc-J Y pSj JbJLJLl O^UII at £^J| IJU ,y ^ Vj . (^juJJ ^Ul 

<->l» ' ty-^j j^h WAt-^ 8 " <J* o^j A -^j-^ cj» °tilU slah-^i oiji^iJi «^oT 

ixJ Y OjJUJIj yjx^-j j)l c^JJl ^1 4jjj^JL| oljljJJl 5jjji-i f* Jju ~5CA-I 
«»!* t> c^-J^ 1 tJ^ 1 «JN ^ * i-,a*MSJl *>JUall J*P I*-* jilji V \ \ \ V 

JJ i-JL^Jl SJ5UJI ol j^Vl ^Ijj . 0) *JUj> SiiU ol ^juJJ ji>^ J iJU-| 



U ^ TT 4 \ oa 4 \ ^ » 4 4 lijjj^si iJUi U iLj \ \ \ 4 \ • i 4 ^ • • ^jLeaJl Ui-I oli 



, YTJLj^JLSjUUuJ^ljCY) 
HA 



jjlL ^i i$ja]j f>6 *W ^Jl-^ ^ axljJ (jjj g,rt ^ i ^dJI j^LSJI-oV 



<LJUs 



. viUJU JjU j^p jT «J>*dU %L» j^LSJl 015" IS} Li o^l JJ-I cik^. 
^jp J_)j»-» ^ 4_s^j_sdj jA>u (j. ; . ; ja" (j^-*j ilu ISJ 45_)>sjdJ ^\jli O^jLSjI 0j5\jj 

^ 4jj-2jJ| Jlu& i_i5j ^jj>»j (^JUl JbJbi-l OjJliJl dUi jLia . (^>-\ll ^j-maJl 

. JLjLxJI t_iSj Jjj^u <_£ Jill 

JjjJjJI Jjijfo ,_$JJ| Jb jJL| o^JUJl dUS JLL. . l_)>o V Ijl>-Ij UL5" L^pj^j^ 
^1 * ^ijlj^r SJL«iJ AjjSp.-»jJLi)l Ojjlill (_,i Lfeit ,ys>j^i\ ijj^^l iJuicJl 

j* U *ijMj OjJUil IJLa SlJ^ J-^i iJU-l «>JLft ^j* . Sjji*Jl aJLA SJLs eipUflJ <jf 

«JUoi ^jJUll (_gT jujl^ (jjjCj La . "in concreto" liy>t^ <hj^, aJ-L<» ^ 

C J i- J g S-il^JL «-gjdl JL>-1 i^ioJ.1 Olj ISLi . (_£j_PjJl t-ij_Js> ^j-si ^ ji ; r ->^ 

aJLp *£^ Nl \-fSUj t <jjl_j>- <LJL*ioJl aj^ajJI jLipIj jJLo U-i JbJii-1 o^JlSJI 

<~±jje> (jit 4a5^>J,1 CjIj IS} La! . JbJLi-l OjiUJl Aj I4J (j^-j U. LiJal ijjJUJl oJLjj 

jLcu UJ ^ JSJl O^LSJI jJau ol I4J jU- iJL«icJl ajjaJIj ^,.5^-1 ^ik: ^^Jiil 
rJL_s<> ^ ^^J sail oJi* t_lpl_stf ^ JJl JloJL-I OjJLSJl oV t ajj_2_»JI oJLa sjlc 
0>iUJl frL>- ^ ( Ljw otyJlj (j-J-L. i_JUj *jJLiJl OlS" li| Ui.1 LiUiS'j . j^l 

^i 2/1 LjjJj- ^ ol_^l L»-i *3jj j**J-l ijji*J ^jiiSlI JbLl ^ tjiiij JLjJLi-l 

t (v-gJuU ^JL^Vl *i\ ^L-I ^^ <o^ Jb JbLl OjJLsJl ^UJl jJLi «, ^^saS^Ij 
,j» L^-IyJ LLij 5Ju*>Vl ijjijJI ^y jjl _^kJb ibjSo ijUll ^ji S^jjJl ul jLupL 
^ijjl U-^-« i-ol^JJl ajjjjs. 0L> *J ,yj t (oL^ip \ Yj ^ ^ j \ • iljil) Oj^Liil 

. "'OjjLaJl^iaj ^ er*r^"' <Jji* ,>• Usb i—a>-i L*jJi 



^*sj 4jf Mj . ^-ill l»L>-j^ ^1 i-S^H io.LJlj 4 L-$~j fjLiJl sU-jii ^JUl 

Jiljj *^dl «JLsaJ L$-1p ^^J (jill j^ljiJl ol LSs^aSS ( ^j li^j . eijjj^ LL&> 
^ps^UJl j^s 1 5Jj>dLl JjII jJ> ULS" U_« juj 4J-L* ^ ^y L^JLp ^ jd\ d*\j2l\ 
4 rt-jJ.1 «JLvs jjP ^ p-U>- (_g JJI oLjJbJl dy\i <?*>-j> f -** TjL^a (»y>«j ol i_*>»j 

jJa; Mj 4 4jI&jI cJj 5-«jj->- (^ *J J*-» (j* rt^il i!*-L~« x»j* <ju> (^jCj br 
>U c OLoUaii Lf«laj^ij La^j^-j 0i» t -V^l OjiUJl Lf«-LA ^jJl L^li ^ JjUI 

^ji ^ ^ItJl Oj£jj 1 (i j"oH pJUol Jj Ml 0j5o O bj.it «.Ll djjli {y> J£\ j.JJ^aj 

^Ij-ill oJLft ^j ^"..JU «JL<jM| d)jJL2j| Jj-Ja" j--*-^ 3JLM oJLa ^ . 4J-L^ 
«JU*1 jj» Lt JbJ»J Jliil OjiUJlj JjMl OjJUlt ^ Ajjliil jjSo . 0) oulrdl 

L. 6l jUpU iUJU^I oUI^MI dy\i f££ UbLl i>ytJl ol ^Ji" U-i UJiSl 

_pL jJaj 0>iL2j| iJLfc J^i 4 dJUJUj . CjLjJ-Ij (3j-2J-I ^-^j oUlj-3-i ^y 4_<Jal. 
Cnm., 23 Nov. 1983, Bull., No. 34. ( ^ ) 



jjj-s^s «ul>w» ^ yjj Vj 4 OjJUJl IJLa *15o-V U_si»L>- Uwj>^ JJL t ^^ 
(jVuiJl oil CAS IS| !&uJ . ^K\jj>-y\ IJLa 5j>«^> J^j^ ^ Jju. JbJL>- O^LS 
jjJ-^ «u>c^> ^ _y jj V-tJ^ i,^ Jj3U3 l^ij Uc-j>^<3 i«UJl ajLJI ^y jiUJl 
t$JUI »ljs!-)f! j^s ' c£>-f V-^ o-J ■ <r) c>i)ll IJU JsjjJ, ^ Jjbu JbJbv. OjJlS 
iS-iJl Je^lJl 0*j J^V OjJU j^tf Jj y±>\j JL* {j?u» UjJU Jb ^ ^U*L «ij 

Jju pXJ ^1 CjUI^VI pi^> JsyLlI IJLa oV i U^JlS -C^c^aJ LilS aUalif ^Jljj 

. a) JJNJbJO.Io^L5Jl 

jj^u jUl Xii t JljJ>-Sll ^*j>- ,y !)*4— I^T ^-J SJ_pU!| oJLa J^JaJ (1)1 ^jb 

jlJU»k tiLcLI av'j^lj ' &^l f U& iSJUslt OyljUlj * S-M- 1 t5j*^l Sj-ilrf 

. iO^aJl IIa J jt\ U OL ^-l UJj c, j^JaJl J^k AJtUil ujiljillj pl&.'Vl 

j\ a^S^a J\ p-sJ-SJl o^UU UJ* t^jUjJl ^ ojIbS cJLS" L. j^jo JJLj i*5li 

^jlpjJl CJLS" jJj 4^1*^, £--*J »j^Vl 44JLI a Ift J^i 4 ^^f ^UiJ <^>. ^ 

Leaute\ Les principes geneYaux rflatifs aux droits de la defense, Rev. Sc. crim op. cit., p 50. ) 
Stefani, Levasseur et Bouloc, Procedure Pemale, Dalloz, 17 e Edition, 2000, p. 9. 

.1^1 tfill JJL^JI OiUu .jAfcll L^Lhu. c^»^w. vi^^ ^A^ ^ Yr <\ pJj ^ ^^^ Y 



03 j jpaJl OjSL" Ml ^jy jit j^UJl j^Jd ^^-jl 4iT VI 1 4S1S foil IJuh jjj 

^1 i^i_«.U& j] j^jdl ^JUaJ ^ .j^J-l lift jjJLvaj <bl ^jiJl *Uki}|j 

jLfA-l olS f U! ^ki-l vfUi ^ ^1 aip <jl^L>w. jij^L-l J UL>- 4_^j& 
tr 5 ^ <ir*U o^ 1 ' L * 5 ^' tSj'J • (T) ^^ ?£>t <->sfli-i ^ftf t /»- ^Lviill 

LjLJl OjJLaJl ^ l&-\[ UJj SKdl oULJLl hS>^> JL> If^j* yrj*-": *iUi 
(^ :J! a^j- 5 Ji*^ JLp uJj-^j \ — oJU^> jJL_j iiSLil! 5_ii t)I Uj!j ,yj 

i>» i$.j*aJl £jil JLi jjJLaUl OjJlil! 015" lij. LwJ ^ oj-*Jlj . 3JLSL-.1 U5^w* 

Cnm. 3 May 1984 (Bull, crim no. 156). :Jii\j 
JLo4^iJbJlSililo-^JL2i t JLi_^JI f ISi-Vl »U31j HMi^J TV ^O^UJlaili JlX.{Y) 

U*^l^t^j-.S(liI Lf l* (J AJjL»< u ^ll) H*o 4^ oLLJ-1 ^L.^4 JjSLi: 6jiU ^ ooa 
fc- ^.I^J Jjt JJi a-JU-I JLJUi-l ^U^JLI cl^lJj ^ ^J iJb^ L^j J? Jlp ijJUJl 

£*u pS\**j. j\j^\ ju c^oj aj > <\n y i-j \ • v pjj ayuJi (y r /o o im o\ uj? . jj ^ 

<jt US' . oLbM Ij&s^j* jf OjiJl jliu^JLl olUL-l «Ju» ,y J-^ult ^Uax^-Nl J*^. jJ juji-l 

,3^*1 L* liJbLLi-l ijA** JiCj ijjiJl jl , ' ,. : .,..i. l l ^ , <n% . - >-\ {y> CJii—l JLi OjJUll Oli ^« Y /O Silil 

Crim 14 Nov. 1931, Sirey 1933-1-199; 20 Juin 1946, J C.P. 1947 -2-3391; 23 Mars 1960, (D 

Bull. 164; 17 Oct. 1962, Bull. No. 276. 
j~*iy YA^^Jlj 4\Vi u ^. Wo^jYV^flS^i^^w^ t \1YT&-.^l J JA < _^4;<i) 



. ^ »T *j Jia)I (U_^JLHJI J «d aj^ia c-JlS" jd\ oLiU-vaJl ^ ew&t 

iJbUl ^y>aJ| syiU ttJLdl j-Jlj2JI - Y 
JLt« . <-5bJLl tS^Jd] L.UJI ajLxJI s^JiL. ^JLp IjlJ jloJL-I o^liil ^ijj jj 

Is^lJLi d)L ; iJbJL-l ^jPjJI ciLyi J i»LJI AjLJI 4j__p- JLiJ Jl ^yaj^aJl dili 

j^k: ji **ji ^Ai jjj . ( ybJM ow^y i o>u ^ ^ Ji r ^ jijii) 

jl J| >>-T Jj v-JO Uio . 0) (t-fXll ^JU> J ^J pJ ^Jj (^j^i jt O^Ull li* 

O^i LiUJDj 4 a) iJbi-l tgjPJiJl d>jJb iJaJLJI oJL» i^jbr Jl Jj-^ Jl ^SUj V <l! 
^j^jJI cJLS" lil MuJ . ^ g,.-U «JL^ J OLS" lil l y«j>-j jit jJau J^UJl li* 
Jp LjJj-J J^»j dj\S j-JU<» *J <J* ^A^J.1 j>« (SjSLi j-Ju o5J>- Jj 4-5bU 
JL>-Lj Jj . ^ , ^T ., o l l «JLs<j }/l "LJ-siS^jj (l)^jLSJI J . ; U" <w*>-j t '*-J* L _l^-=J.l ,y« <£y^ 

i^jjijJI idiy ^Jj> (j^j L. i-sUj-l ^j-c-aJl Sj-iLc iALcdl (juljjUl J*J ^j 

saUi ji i-J 11 •/«• *-»u*l ^JUi mA <u w * ^j o^uji ^fJUi jb . <jULi 

Jj^Lj c-jjj JU! (^jpjUI cJlS* bl ajT Jp (j^J iJbi-l oUI^-N 1 dJjjU j^o Y1 • 
tij-iJ-U ^Jdl jLjlpIj <Jjdl cSj^jJI liJjJ ^U- J ^^u <C\> j-Slil *U:M 
Jv*il! *-LJI XiLJl ^JLk: jj Li 4JL0.I ^^jUI til^i ^1 t .l^i \Sj\j UUl 
LJjJU «lLs<9jj 1 j,.... a't f-LiJu ^ ,_yaJl iJLfe (JJsXj ,j^uJl i-»5^>fc« ■-.. A« j_2j . L^J 



.1Y' u ^TY r ijUUYo (J iiJ^UJlJp| > iJl^j*>^ c \ <\ or fc— jiljji Y i J^^j 

.m,^ noviAjt coU^jaJio^u^oUJi f is^Vi ( jl«-Ji 

Crim., 9 Avril. 1970, Bull., IIS. : ^JiJl (T) 

Merle et Vitu, T. 1, No. 277, p. 373. : ^lj 



dly o\ »s-j ^aJL Lf*So- ^ OjjJail ^bJL-l t^y^Jilt i*Jlj jJLp f^u-L! ^^»l 

^UoJL VH-I cSJ*^ 1 pL ^ :l - ^ 
dUJi Jli. . "<&M ^yuJl pUOJI oLLj ^JLlI Up ^yax. U-j otiJl ^iUJ^j 
^1 (I) j_^ \ A ^ «JbJL>- 5il__. LJUif (^Ul ^ <\ ^ A k~* \ V £ (.Jj OjiUl 
5>e^A-l ^ ,jw«»« f-jJ ^ ^ L=I— I ALi'jJj aJLp t^-o^! j^ V^' cj|p|_/»-)f I C)y\£ 
t p j :.ll fu> <u>*JU> oLiJ i-«L*Jl 5jLJI ^\ <-JLkj <1)1 jwa-J-l J~— " ^ ^->^jj 

S jlpU 01 ( J^ L«*-w^Ij . *■ '. % g t o U >tJUo1 LjjjLs a. a,../gjj <_£■*■>- j jjh ty*^' '^* 

JjL-jJL. jl oLJ^I f^ju iaJLcdl *l£>-Nl ^Jb«-« JbJjL-1 OjJUJl jJUa. JL5 
^ ^S"j jl j-s^*j jJ^ OjiLJj (r Jidl oLjJ)/! b\£ til «jl ^ ^\j i-xAi cUUJJj 



Lji-j) i_pUll II» ^ or i iM J LfcLp ^^1 pSl^Jrl ,> ^li-l ^JLSjj Up ,_^»J.I ,> JLp 

UU- it ,yj Jlj^Vl >-....>tj A*iC»JI jl iiUJl AjLJI ^ uJUaj ,l)t (JL-sOj d>jJj <iLi jlX^l if j»- 

. jJiULI *l*iVl Sij^ *&jljj> 

G. Levasseur, Un prob]6me d'applicaLion de loi pdnale dans le temps, Rev. Sc. Crim., < i ) 
1966, PP. 1 ets. 

Paris, 8 Janvier 1941, Sirey 1941-4-30. : ^Ij 

\rt 



• 0) l5j^» jJ^ J^ Lg-^t* j-^L>«il ^yixj ^^ i^»UJ-l ( y_y^\ 
^JLi" SfcJ- 4, Jj^dl dj\2l\ <w£~j ^LJM oL*>I o_^IS Of (T) ,>*JI lijij 
oLJ)M ^ l^J JLr ^Ij JbjJ-l o^UJl J-i S>lydl <bVl of Slplj-. £. JJjJI 
. o^LaJl IJLa Jk ^ cJjSj lilt, l^j IkkJ- j^jlaJI OjiLSiJ Uij 

fl£^ll jU*>L 5iUdl ^lyJI _ o 

dy\3 jJw ^ JJ-I Dj5Ci liUJ t iu*_« JlXJllj oUI^-N pl&>-Vl ^aJ^J 
cjUU ^ JbjJU dj\3l\ Jjbo ots" c JlSLiSM j] &My>-y\ Ia JjJjco JbJb*. 
of J-^S/I . »jIj^>)/ s J-r 2ll 4-JUVl ^ jf o^y jl <l^j ;..j,.< ^ _,! ^i 
*U>Ji)l o^Ij jJj . -lU J jj^3 ^J| fliU^I J^ ^iU* jjt ^j^ 0_jJLaJI 
jj-^ jJii . ^1 jIju*> JujlUI a_JLp^I _^jl- jfjL, JL^li iKJL. 6j*M 

^i^iow^/io^u^isuf^jjji^ \<wfc«j w^jo^uji 

£_U^ jX^> of ^1 plAp^, oLbi-l i*£>^ .jjuaj ^ JUl ^5^-1 ^ ijiilj 

J* j^l\ Ji t LjJli f I j*)|| 4,_^p ^jj ^ jj-| ^L-T ^^ V o^Ull IJU 

t jAl ,oljj . j^ulJ ^L^fl o^Ull v^J atij oLjip JL^ULl SiUJJ UJ» 
f I J-p)!Ij ^1 J^- 4-i^J.I .Ijl £U^ J,^| ^JJI juaJLI o^Ull j«Lj of 

ijip j>J Cjj-^j (_sJJl ZUa-ill 3 Jj> jlJlic lijjw j\ V j_}J yLu Ajj^jJI jl JUL. 
U* Cj^-il ^j^l ^J J j-iL- ^ Jj^J* jijj OjiULil IJU o^i ^ ^yj 1 5^. 



Merle et Vitu., T. 1 ., op. cit., No 278, p. 374. ( y ) 



j^kii «5>j iibai jjijaJi - n 

l$-daJ AjoUL-l »l5o-Vl ,y (>*JaJl ti^is <1)1 cy Lp LJyj jjx* ^ »Lai!l ^i^l 

J> If L2j> JbjJLl j^UJl ^1 lijj . 0) r S^-l jja^» cJj pJLUl O^UJl 

eJU ^L-lj . (v) j»jJLa1| OjiLiJl ^ Sj^iil oUly>-^ lisj \aJsu ^J J l_ / «ju« i yi 
4j Jj^jJ.1 OjiliJU liiij l yJaJJ ^Lli aJ li Jj>- ^ ?w>l jJL^p ^ *icM 01 SJLc-LSjl 

jj-l Id* ^ A^ai-I Pjxd u^rj J>\ ^H 01 -^-^l O^Utl! jj>=j t^» . 0_jj13J1j 
Tjb j*Ul (j> ,>• Li> JbjJLl OjJLiJl lLjJL>^-.I liL> • ^JLaII 0_^UJ1 aUS" lij 
j-^il li| JbJLsLl OjJUJl (1)1 LoJ" i t^jji yb *uJLp cSj— j mJ^-S *^M jj-U* c-ij 
4j^i 4 oWj-^ll jl JUpl^li" ( yJaJl Js- *— jUl 4 o lV,U ^UijVl JjJLw JLp 

^ylp ,^^^1 oLjiJl OjjLS ^ V / ^\ Y Y ojlil C~s*aJ Jlij . JbJLi_l O^UJI jjJU* 
i-SbJL-l cij^J^I ^LsiiJL iiiU-dl *lSo-Vl (j^wu Jj*^-»£j Jb^>- OjJli jJUa> jJ 



A propos de l'application dc la loi pdnalc dons lc temps; la nSgle dc l'unanimitd dans la 
condamnation en R.A.U. Rev. sc Crim 1966, pp. 821 ct S. 

: j^UJ iL-Sl oliiNl li* Jul - J J&\ j 
Un problemc d'application dc la loi pdnale dans lc temps, Rev. Sc. Cnm., 1966, p. 1 1 ct S. 

: j^LSJ iL-Vl oIjsNI ll» Jut" ,J Jai\j 
Un probldme d'application dc la loi pcnale dans le temps, Rev. Sc. Crim., 1966, p. 1 1 ct S. 

. VA ,jj9 ,JjLJI A^jil ^i <*"&*" by Uj 
.AT ^j i (_,* /ilSo-S/l Is-y^ut i \ ^oY Si^jj^-ji ^(j^SJ (^) 
•ij t)_jJLi!l t j . J i. i ii; (j^iJI i-»So^ ^ jJUaJ cJlS' ^1 ^ LSo-S(l ,_,» <J>jL*l.\ ja- »UJ| il)L rtio- ( Y) 
*1- jj_^l Y ^yi^Lfci JsaiJl^JJ,^ *J ,^1 ^ jLpjJI ,_,!* siliJ JL« ^^^.j ( ^10^ 5i»J 0Y 



. AT i ij/i Y'jj- »IS^>-Sll <cj^j>. 



\n 



f ibeJl «Ja» j\ iUll «_jL«2>~I JUjj-i ^JjjJbtXj jl bj-^lUb jl cJl\ oibjj *|j*«. /oUfcJL 
jJL OjJbSJl IJL* JjJaj J) ^Ij t^i Jij . -uip iJ^il jU^I jl <0U^*u c_iij jt 
J*— ,^1 *Slj-^-l Jl *. . ->»> ' •. l b ciLlij 4 a^Ui jl ^ "1,1 «JL*aJ ObS" p-Ij_m( (^jjJ 
Ju-i 4 UbiJl li* J «Lm*JjjJJ1 (_yaiJl <uX>*/i LlJiijj JLij . <b ,Lj<JI ,LS L$jLSojI 
Ji l^Jjt* *. *^il nJLso J cJl^ ISJ VJ jjJljiJi «JIa L»-j />JLp J} JJ cJlS" Of 
jJU» ^ JbJdL-l Oj^U!! Ob* *lj~« o*j -»i jj ^iJl . .slid! JU> bjJLJa; JJ c^il 
f ibS ^ISU-I ^ Jb- ji JbjU-t ^^il objJUl OjJbi *b>- ^ . 0) V ft jh#sU 

jJaj Ot J* ijV/\ \y S.sU.1 J^^Ci t 4-5bM ^jPjJt J jJ-l /oUjj iijJbJl 

oi joLfcJI ^ fJ lij objiJbj iu >l 4-l cSj-*^b <^cdl f il&JI o?\j* ^ A 
ySj.* isj-^i i5-U\ ^bsM i5j-^l f J>bs; ijd Jj_«ii OjjLsJI ^yv^-j jit c^^*** 

ObS" IS1 <ut ^1 U* ^. Uill .yaJ^U-lj . (Y) ^UxJl SJL. JlU ISJ UT i ^1 
IS} L*5 j-iL-« jjl jJaj <Jj^ t j^uJJ reL*) JbjJt-l ■LsbJM i£j*J>1\ (oUj OjJbS 
IJL* Jbji ,y>vj . (rJ /»j>LxjJl 4-iSj jl f-lkSJl ^1 jl jlJ jl <oULJI Sjl> j-« Ji» 
J jj-l JiLrf- y VI ^ M ^ V 1 -^ 1 l> ^ J>- ^ u-L— T JL* oUNl 
01 j^is^j ^JU! j^Vl i^L^r i£j*2> j^> 4jj-2p V ajT oL,<3:2,» b: 4 S-Sbi - ' cSj-^JJl 
jl 4 /»Ip l*l*«-S' ijj«>-^Jl fJUfr t^*w>- (j-o SJLs>-l j JpIjJL! jj-vjNI ^ J5" ^iUj *„,o>*i 

. {i) ^\ ^JU <> JL.jJL.1 OjJUJl Otf lil o^^ 1 

<L*J A * rtij OjjUJI *l>- JLij IJLft . AijiJl f abb Jl& aJLSxII TjuII Oli iSj^jj 
■Up fjiijll Jj>-j^*l OL 4JUA.I oUI^I OjJLi ^y orY Silll JJUi \ ^V 
Jbu ijOlll lJub (1)1 J ti-Li Nj . ijjJLaJl ^jL2J 0JL0 Ob^ 4— aijJ bubo r-jbsl-f Ji 

OjJUib JwJl JJ Iju oJ ijJbJl fibs; olS" lil rjb=bl yi ij->-jll f^uii lj— t 



Cnm., 24 Oci. 1956, Bull No.675, 16 Oct. 1957, Bull No.64, 312 Mai 1959. Bull, No 260. ( \) 
. jujJM (jw/Jl oLjiJl 0_pli Jl* *2*-yA\ oLo^iJl; VJ jLcj V ,j*dl IJU oL Lr A» <T) 
(Cnm. 2 IMcembie 1998, Bull. no. 329) 
Merle et Vitu., T.I„ op cit., No.283, p.379. <V) 



oLji*Jl jl o^JJ 5JUI objUl JL& cj\p\j>-\ ^ %±>Z IWc* ob^iJl 
jl i 0) ol>Jl lid jjJl 6 |/VI JL^Ijfi jf J^iJI ^1^)11 jlpIjj J*, caJHI 

\>^ ^ oLjJ*Jl bj**aj> JjO^ ^ju J* eiSji Jlj^Jl IJLa ^ 5jU-^| o| 
t UJLia LjLS" JLp oii^s IfdUa jl ijjijJl SJUi oils' UK* . Juidl .^JL-1 

J LLJI 4jjjiw«aJl a^SCsJiI 4j Ova* L« ^^il I JL* oSjjj . oLji*Jl O^U v«>-j 

ob^JjJl OjilS JLS"! Oij (Y) iJL_»Jl i^Ul y «LL»Ji JLlij 4 Ij^i^ fb jJUo 
^Ij^L-l 4-^-i JjJai (jjLoJI JLidl JLpIjJ ^-j) ,,rt ^ Ijlj_« ajjUL-l ^^JJl 

. (r) (r / \ \ Y) v^rjl r OP o^ ,y olyuJIj 

(j-jljS yi OjJUll (JL* Jjuj . <>jAxl\ ^ilij JLpIjB Jj'JU^j JbJL>- jjJli jJU^j Jti 



Jjli. obj Dli; H <\ A i^ jiUJl iJbi-l oUlj^>ll D^Ul aui-l JjJIaJI Up ^ L. .ilJi Jli. ( ^ ) 
o ♦ <{ >\jL\ f lsi-l jjj,; ^ viUij t J-iidl jl JjJl «l/>l jl ,>L^Vl J-J-l (.U ,y f jj JS 

. Y n ^ Y \ |v»j SJipli tYaJb^. 4 o.>. t LLJli J ji-.jJli*S^J.1l < ; J -W>l ( >Jlf^>-^l 

: <«Li^/l *iU jjJi jJ^ l*j jJail (Y*) 
Crim. 8 Juin 1994, Bull. no. 230; Crim. 26 Septembre 1996, Bull, no. 336. 

MTA 



^^ tAs t oLjjawJIj (»jl^i "S^^r* 1 '-^1 /w*»«2» ' objJUJl Ojjli (i-^* - >^-^ (*J 

^Q.-iail ^elusVI j>»lill jSI- OA 

^1 A_«jjJrl ^ ojjJUo ii« (r) ,j*>-j j^tj |v+^JL! ^JLoSlI Oj^UJl (i^^-j 

JJ ^al ^ Jj t fbJI flkJL J^J V ^UNl oyLUl k^^-j ol Jw-5b 

rt^juii «JL*>^I JUJUL-I ^jiUJl ^Jb* t-J_^i &\£ \'i\ i. p-fAl SLijJ i-Slii-l tij-C'jJl 
. o< « ^ hi nij ^^ »iSo-Sli ipjxujn t ^ *\oo iirf jjijj Jjl 

.V^^ijO^- Uoii^y>.\^ l^A< ( _ r0 VY r iJi tr 
l^jj-U^t^l j.I5C9-S|Hp_^»j^. t ojj^ji V S-SUio \T k~* ^Y jtJjSj^LaJl M^T *^> j^**y Y (T) 
. "U ^ V |^j SJusli c .ylill JlUII i Ojf t LLJI ^jj^jJI i*S>Jl 

0<J>-j l \ ^A ^ il«u jjUj Y • J \ ^ ,jj ^j-Jjjiil i^jji-jJl (j-isfill l _ r — 'I JJJ . Y V JLJ fJiJ U _,lajl (I) 

,^.^1 JLUli J-Ldl j^Ji^j \ '^'li i^J TA (Pj 0_pUll ,y JjVl SjUI ol j^aJl l*S^ c^ii (o) 

= SjJb ,jP On... la; £>o V t JWLiJ ' O iiLiij-'ill j! (j-sr^l JJJi ojL~~ ily\l Jl* jlii |J 



^JrJ\ J^\ Of yip C*sflj Ji CjL^SjJI O^tf (>• 3L-W.U-I S.sU.1 ot Ja>-!^jj 
^ \ AA eiLJJ IaA» oiUJ UjJUJl oiJb- ^ JJl t A; J»-*Ji P^JjIj" (^J i/*"Lri ^ l5' 
c «jjJU* ilfl «Jl^> Nl OjJliU (^yuj-jJl jj Ml jL»^j 4_*_o rt - ^ aTw^j *i/ If 4 4.j.^.u»^3l 

jju aj J-wJI s^cjjIj JL« N ojjJUtf JL» «JLv»\/l O^LajI JLo-ej OLa t ^UJLj 
oljJL>«il OjJli Ol jji ,.y«Jl a_*5o*_« Cwi.3 * t^iii a-*_> . jjJ^-JlU L»JL>w« 

»JLsoS/\ jA (1)LS" ISJ Aj J*->Jl pjll J^ V 6jjJLv» «jjli" ,y> Aj JLL- h j KJbJLji-l* 

ipJUail Ot ,^P ^sL/ii t AisJUa-* ^ dUi 0l£ UlW . U a J tJI iJLft jJu AiL>bc» 4m 
Jv^l Jjjkxt La J>^ ^j . <Y> JLijUL.| ^j-id! jjJ~/» ^ <y o>^j Ji LoUJl 
jA dJUS aJLp oSf i Aj J*_«jI rtpti JL« M| aJIjj-u. x.Ji_p jAj CjLjJLjJI OjjLS ,y 
j^i iji\jij> j*& aJlp ^jAj « A.'..o„.,rtj L»j» *4JpL*w« J-i jjIaJIj (j->L5l rtJLp OU-y* 

.j^uJU^U^lO^UJi 

-iil-1 JJ *JL^I OjiUil jSl ^j oIjjJuJI O^ti ,y a-^LsLI SaU.1 Cj j^ Ji j 

: JkJl _pJl ,> p&M IJLa JUu .jJTj ^1 

jAj i O'Li-l (^jPJJI Aj {J £& ^JJI j^l iJLsaJl lift J, JSlfJl j^t-L iljj 



y-^Ji jjjUf ^i fjip ^fdi s 1 *^ v' 1 ^ 1 t^y^ 1 * LAi;l i i*^- 1 -^ *** Cv*. ^ ' *i ^j^ J* 1 "' " 

. U ^ T 1,j* f ISi-^l *ej-Jj- 
JL.jJL-1 CjJUJlj J»JI 0-*- Ji l*J> J~ill J>»i ^ ^" C-J^ 1 iJI •** ^ ^J ' ^ (J^-* 31 CP 11 



cJli" Jij . 4*b£-l jj^j N ^JUI j^J-1 *_rf Jl aJjJju- o^^^i ^iJl (jSLjJl 
Sjjkil ^jLpjJI JLp OjiLSJl lift .J-]*; Jl o^l ^ t ^^Lll ,^1 >: *Ul 

Ojjli lTjL *i^j aJ J— a-iJl Jjj J*-^l Pj*J ^-»<J J^» 'M • i*-*^ i>dsai +£J-\ 
J\ tfj-PJlJl 5JL^-Vf .j^iJl <-o£*^ CwaJ IS} <ul Jk-^kj . ^pfrJ-JU £^ 

CAS \'s\ L. jjj jjjJ Oji «^>-j jSL pgToU ^UVl OjJUll Jjkf *JU-I oJla ^ 

( CiUI ) ^SL^JI jiiaJI ,«u jjUsdl j^ilSJI *JU_ 1 « 

.yvkJI oWjJrJj liiNLa- it-i. \^o1 i-J OV pij O^Ull ,y X& SiUl C-^ c ^1 IJU ^ j ( \ ) 

Crim. 13 Juillet. I960, Bull. No. 374. Merle et Vitu. Traitfi p.178. : >Jl (Y) 

:,HJU^li.>:l 
Crim, 16 Mars et 14 Dec 1994, Bull, pp.893, 141, 183, 199, 367 et413; 15 Fev., 15 Mars 

et 5 Avril, 1995, Bull 70, pp.106 et 150. 

Crim, 1 1 Mai 1 959, Bull. No. 25 1 . ( O 



Ot viJUJLi .t^Jl Jj t pi^-l IJU JLw jJU* IS} ^UVl OjJUJl J^JaJ Jljj-Vl 
i.-> : .. . o JjjJL-l OjjUJI (jjl ISJ L*5 1 5-»_^L>- ojj-voj SJlJuJl dLu a-**j JL^- Oj5o 
jl i>-L)f I uL»l JL?-1 jil>J L<1 t J*^' dr* 1 (vJj^Jl t_iv9j Js>L2u-| J! ^jjj 

SjS |»lji*-l jL^lj aJIjoJI jLxpI ^o JjijJl ljjjJ> aJLJ-1 oJLa J f>JJ.I ^j ^ 

tfUl J^iJl J*** « jL^» j^>- Jbu OjJtf j*U* IS} 4jf JtP ^ . ^^yvauil ^.Vl 
i-Sl^i-l sjttl (j^Xjj p-SoM .U^" oiSjJ A_Jlp i_JLv« j^jP- <y~~J f^r?*^ J* (t^>- 
JJaj ^A\ SJb^j jiUaJl -t-Sci-l d)^i i ^^aJ! lift Jip pUjj . (oLj-Lp V /j^lil) 

4_JLp IjjL^j *-£J-l olS' lijj t ( ^ljji ^p r)j-*V V^J *i^**^ SJL* ijjJLp 5jl» 
*jSo^JU j>»j oLS" ISJ, L» OUio t!*»*JI jli jl5j . «c*o 1,^1.^ jj-^i tA» LoljJjL 

tJs-^ ^ Jl J-> V*"*-* ' ^ f ^ &\-*\j* o-° *"*"" f ^ ■>! V 1 —^ 5-JUait <JLp 

^' Jl j 9 ^ J J v*ij ^4*1* j^LsdJl *5UJJ IJuiS oLol^ tf> Ofcii L. .Ma^l 
(^J-l JL& iJIAj} JLp ^ oi O^LiJl 0*^ I+mm jJl olyJl abjiy.1 jt^xJJ ^-J 
t^l^JI IJLa juji ,j*Jj . (r) ^U»Sfl JjJLiJI jj-U* gL»U ^y N| 0>C N L. >» j 

^Js> cdJcJ ip Laj . iX J lX^a AjXjCJ SjS ^ 4jjJ Lo j^jip ftjjl j >/l"*hj ^-^l OjjLsJI 

. jjlUsL-l ^SJ~\ ^J\ x . ' -^j 5jjj>«JU iJLJl LuLyUlL jl oUljjJlj jJLu «>lj**i (r _^xll 
V J. a,? 1,1 Jt[ i^L j^iCi-l JLitf ^i jlj^u-VI pJLp <>~ L* j*j |^y-l .La'J 

. \ jam \\ \ ^ U*JI (.IS^-Ml *jjj, JLc (T) 
Levasseur, op. cit., p. 170. 

MY 



^^1 j^ljaJI pL&uuI -M 

£. jAa. <d ^yc^j J[> pfiJl £L*i\ JL|JLaL| DjiU3l J^k; J J-^Sll ol Ul* 
i^JUsil Ol c5ji 05 gj-Sll j&j ■ O.oi-1 OjJUJl Ioa LgiJb- ^1 oUIl oJUll 
^Jl jhJl^l JLc ^jlaII O^Uli jJw l)1j * tywrjJl jJ^I Ioa t-~JjJ ^ JLp ^-^i* 
^JljiJl J JjJi ^a^oj . j^dl jcJLs* «_,» O.ji-1 OjJUJl 6LS* _^j <dk ^ C»*ij 

OLSj l^J AJb^b *£>- jjOm* jl (^j-poJI cjUIjj*-! f LJ ilb- J <;! jJjd : ^jL 

»Ia *l$il d)^i i eJ»0^« «j3 J 4jISJjI ^fi ^j by\J& U)U^ *ij J*i <y> dUi 

, , g^ l JLiu-j ol jy>H V ^ p-hi^Vl IJL* 6jJUJL! i^-^-iJl SjiJlU Dj^ Oij 
^L> L«J^ *j j-»^ jl J*j ^ ijJUJl ^^ ^1 soil ^^ y. <Js> { j&*i\ j\ 
OjJLi jlo_s£>| t5jj oJ fj-iol 01 j-« 3 1 f5ljj ■ OjJUJl {y> .> j .. /i„ . gl l (_ysyJl fU* 

ioUo^Vl CjUUjJI jj^u Aj^s- £yjJ,l jilal li| US' . *jJ-\ «Ojb *j*^> Jp 4*5b 

(JLp ijJ* t^oJl ^**^>^i]| ^»l« (_JJ»->^j i^* - 4 s^o*** sol i-/>L>- oUIj^-^j i*Jadl 
iljLU i-ijjl« i-$j>-Ul cJjil (jj-!LSj| fj-iil j0_s<3j ojj . (_g^l ,/i : «Nl A-vijJl 

. iL*_« ujLw-V f UJl ^yS/l L-il^k^lj JL^wail uij^l jT ijiLvaJNl oL«jVlS' 

cJil b| Ji*JJ V cJjll D^Ull jlJU^l Jl ^-lll j-po; jJI oUJI <>JLUlj 
OjjUJl Jj^uli ^^j jf*- k^£\**a cj\Aj>-\ ^ jtr^\ v?*^ 'r'^j*^' (>• f>?^' 

. *jOSJI cJjll 

jl^rill dU i JIJLo 1 4j>t^lj ijjj Jaj Lj-lj-.k* SO-« Lj-^j-mh! J iJL^ ^1 ^j 






Jj CJil ^1 cJ_JaJl Jj^is ,jp i-JwW> ifljjlaj WW^ •**■• *>k>*£ (jz>\j* ( 1 ) 

jd\ ^\ jiJI tiUi JLil» . o_JaJI bJuo »l$iL Lslii; sjii.1 olft lJ $£ij <. \-fr*-j>j 

JJ Oil ^1 t-Jj^laJl Jjji» jP V > « . ■■ * *~hjbi ^fifJaj SJU iJLp^j ^Jl jfi ( t_J ) 

jwUoJ ^jJl 4jjj^Jt-I ^j-^Sj CjIjI J JJUS Jli* . i_ij_PaJl ftlft jiljJ ^ (jA ejiSS 
. IfSUJk jl i jJUaj Jj 5JU-I eJLft Ojil jj" lilt JJ lfil» t$_>l J*Jl ^ 0!>U[ Xp 

II* JJ ULko 015" ^JJI ^iUl OjiLaJl iLej cJjll OjiLSJl J-JaJ ^^1 \s\ 
OjiLaJlj cJjil d)_pUJl ^j pjliiil *£s~ UJ 4 JjSf 1 4JIJJ-* cil^ Jl O^LiJl 
b\S IS} ^j^ V fcijll OjJUil Jt ,> c^Sj jJl ^l>M JJ L--^ i5^LJI 
ju&I^SJLJ liij AiJaJ _ r *i«j 5JU-I «Ia Ji t^fuiJ ^U»Sfl y oijll O^UJI 
1 0S3U OjiUJl ,y (V^UAJ ^Ul JbJi-l o^UJl ilS IS} ^waJl j^J li} . obJl 
OjJLJJ! Jt J ooJj ^1 ^IjJL-l J* ^h^-j jSl Ji-Mrl djJLdl j-k. J«J 
p +t..U ^U^i ujJUJl jJa: ^^iia: kbJl UUU ol JjiJi ^sUj ^ fnijll 

-uJaj S^a ^1 JJ cijll by\&\ lj*JU ^JUI Oj^j>AI ,j^ u>j- : V jl 

lift 0^9 c 5iJL>^ SyO; OjiUil Jc^aj" jUaJ iJL»« .jl g>Ail -Ua3 IS} ". UU 
O^LSJ Sj^iJl olft J^>- J C**ij ^1 ^ljji-1 C^JiJ- IS[ i_aJU«j tJj— -Ufl-i3l 

Mi 



iJL>J.I 4jLJaJ JUaJ J^l£o cJjll Oj^LSjl *~»Sj N tij— > *JU-I eJLft J& <. yi.\ 

jJLp f-Li j . iju>}\ a JUd eljil '-Jj&t L«>J^p <u<9j^aj iiJUx^ oj^l IS} £l*^ s^iii 
IJl* J^jl_ r «I^I^Uik.^LX*jNcJ3il OjJUJULaa;! Oji t^L^Vl^Aft 

. ^...oU ^Ju»! JuaJUl jjiUJI 01^ jJj *lt ij <^*i 3 j±\ <+>\j±A JLp O^UJl 
. LJ uil lift 0-5*11 ijs- ^j^\ oLjiJl iD^li o^j*" ^J 

jj 9-j^jj LjJJU 5iJbJ.I Aajil (jJlj^Jl ,j-j 5jj-sdll j^S'.ll <u^>t* tuj~« Jiij 

BjiiJl SjL* ,JLp ^--j-o-JI iJLfc C~— >1 JJj . L^JU-Jaj 4j3_$ll ^IjJill ^j «, ^yjJl 

0* t^i i5*^' bj\2l\ y> -oL cJjil Oj^UJl ci/ ^1 i^Li-| SiUl ^y S^Vl 
«JJU 3jJL?J.I cJjil O^JliJl i _^s- ojUa^sl JUL Lc dsJ-Ls^o OjXi» ^ LtiJl ._jliJj| 
O^-pI V-" 1 ^ J^" (jr 11 ^o^-*^ j-* 1 ^ 1 & u^ ^-^ Uwiaj'j . ° Vj ^ 
U^li j^ *Li Nj, 1$j J*-*Jl JUajl jj>«J Vj fc-** aJLC oiJLsi^ _^p tSjIj^l *Jl*- 

o. L^.3; ^JUl ^j^-LIj 41S3II j^lj-aJl ,y UjLipI 1 j£Uj N dJLSJJ_j t L^sUlL jJUoj 
. <Y) r j^J ^JU^I 6^U!L ^usjj c$j*Jdl ^ oils' JU- Jul J yljVl 

(3UaJ ^y r>^l <^ \ WA JL.J ^j-J^iJl oljjijJl jjjli p-j^A-a 01 Ja>-!)Lij 

SJLc U j-« j! *^*jJa* k*>* i>\£ clj— *^»jil jj^lill rt-^ull «JL^I Oj^liSl Juo-j 

^ ^U=i \<\ <\ Y JL- JjJ^I ^j-JyiJl cjLjJjJI o_pl5 *U- ,_/>- t ^yjJl ^y S.sJb>^ 

y>.T'jl 1 ^ jaLJI ^yJl cijjX-JLJl ^JbjJ.1 jlji jjjIj c^ ^Lix^-Nl lift 

. ^^^jIqJJ ^Uo^I o^LSJI oc>-^ ijjji-i l*J ,Jas\ ^JDlj \ <IA \ /»U 

Merle et Vitu, op. cit„ No. 273, p. 365. : ^ -J| jLill ^\J\ J*\(\) 

Levasseur, op. cil„ p. 207. 

& 1L.MI SJL*. «j>- ^iijj oJLi Ol ^4^.1] ^UNI O^UU ,^^^31 y 'Sll jJal JLp ^'-rr- 
J»UU| ^---i ^.^ Uji ,jAj . L*-w^| UsaJb jui V <; J^l lsJJI Uj.ijJl JLi* 01^ lij ujLiJl 

Frederic Desportes et Francis le Gunek, op. cit. , p. 249. (V) 

Francois Luchaire, Le conscil constitutionnel, Tome II jurisprudence, premier partic: l'in- 
dividu, Paris, Economica, 1998, No.204, p. 148. 



:jtfl j^JI J* dy*> Vtti J &*>J.\ lift ki*w 

.oLoj^a> (JjVl) 



UV 



Jj'V! j>aiJl 



ciLjaJij ,3,$2l=ji ^jUaj (jiisdij jjjjajui (^u jjijiii-nr 

t rt-jjljj»-j ilji M I <3ji>-j jtAi>«JU LjiiL*^- J>-1 ^ aJjjJU . oLjiUj (3j-S>JJ 

JU-I 4-»- : - i* J l_ 43_^j jj\ (iJJi 6[ ? JLudJ! li* <J J-J ,jSlc (^JU> (^1 ^Lt I -t^jLij^-j 
i i5lk<i V ij-^J ikJL. jjP tiili N *-»I>J,l i>JLvai 1+5^ ^j JjiJ-l oljJ IfoJa^ 

rt^>y iljjJLi . oLj-p-j (3j-2_>- j^ ij^ll aj jtio lc Lg-ilJUM J-Jl^ ^ , L JLui 
*^j>^oU Oj-^ap *5^j ij-ilt oli * (wjLi»Jlj /?>>wJl <~«L^> ^J L^ki li^j 

Lj-S 1 o-XpIjJ «LpIj^ ojjj-^L AjjdLi t «jkJL>Jkl iJLfc 2£j2- jUa} ^ 4J9LJLJ .SJI>iIj 

i i«UJ| Or 1. /all cjLsaiIc ciJjJl oli ^i <ul J| «,« 4jLj>-j 4*.y*-^- i>All i»«jLf 
Jt^ ^ cjLjJ-Ij JjXJ-I oJla UjlWl ^ ^jU ^Jl jlpIj^JI iJLsJ ol SS'ij 
6 J_jJ 4_*_Jiu ^y f^-Ulj . o>L>Jl oJLs<all «-« jixj Lc i-;_pL»jLj>-Vl oL*!A_»Jl 



. («tfljj>-j 4iji»- (_$1) (1)LmJ)|| 5jUj>- JtA>- ^ N). i^Ux>-Ml ajUJ-I jjJ- ^SLc: 

,juj A^pLoJL?-*}/! AjL»jM pi y/i." a a ,ju La|Jv-/> jj,./»T*i 01 jj->»J V 4 villi ^jIp 
. ^CjIj^Ij iijjU-1 AjL^- ^1 AjL-j^ll AjLJ-I oLikia 

L«jlp ctilij t 1$j ^LJ.1 jup oUjJ-lj (ijijl-l ajU_?- ^jSbJr! pytll Jj^dj 

<Jb-j-a ^ji i*lj-< rt-$o>tLtJl jllr>-l <4*r\y> ^ CjLj^-Ij (JjJiJ-l AjIaj>- cJ^Jl oii 
(jl JLS"Lo i y>cS\ IJla ^^Lcj . i-jLJL-i A-ojwai-l iU-^ ^ jl t l-jLajJIj <^>Jl 
j^li ^ villi b\S Ay* t ^l^t-l ^.y^l ,y USV lil£. JL^-b oL^i-lj J^SJ-I 

x^jjtJl Jaj|j_^» <J^A>- ^ oLji-lj Jjj-"*-*-! 4;1*j>- oL.-A" S,a iJL>rJj v_i*£» 

aJj^UJI J^ljil dj& d)lj t ^ypy o*^ ^ vJ^ta^Nl IIa ?yuj . 5-jjSL^JL-l 

. a*UJI A>Jual1j ijjjUJl j^ < »JL^Jl {j* JS" >w aJUi« 

oJLjj Sj ■/* all L«_i . l_*-juIjjJ1j ojjj-HiaJl oIjL-XpI pj-stf ^j* A-aL«J! Aj>tL^allj 

u^MI ojljjJI t^^U ouulliil^ Jjr.lfll^VI Sjjj-idl - M 

ojljJI ^Ijj ; oL_^-lj ti>«>JJ ajoUs- ^U. ^ ^bt-l ^riil <l)i» dlJS ^j-^» 

\0. 



t5 viS i f Ul flkJli . 0) (.U!I f lkJ| ^ Sitai 3-.LJI a^JUAI ouj iUJ-l 

tL'arme p6nale ^liJl ^LJl ^jl»«i«j L 1^-tS" f^ill of ib-^l jlS* . Sjjji-a 
,J\ a^-o N ^Ul (r) Inflation p&iale ^LajJI ^ ./»:IL ^.^o L. Ji[ ^jJj br 
(J \'i\ i-jLUIj jt^sJl >L^ ^ >»C4 3jj»JI O^i t cS^l io-U <yj . Sjj^ 

jj>o ^i . cjIjjsMj (3ji>-l 5jLw>-j ioLJl apJLsaII sLpI^j aJL^-j jJJI (3 y»- 
(jclsljll £>L/1- tA>--U jl lTjL^-Ij (JjAJ-L i_a.^.*JJ iL^ij OjljXll IJLft OjSvj ol 
tju i^wjUj .sL>*j^ ^.l.w'j Ur i jv^nuJl «^j—u jJ»«J (jlp jl *. 5Ur« ^j_p Sjj^aj L^u 

ll^j . ^U.1 lift jjJS jA\ i^»«il ^JLsdi.lj oLjJ-lj (ijAJ-Lj ^Lil jJLj 
JiiJ ajjJj t 6jjL»J! SjL*J \ <> 4" \j^^> <&■-*># ^j^Lill (>• jI J^>iJci v_**iLJI 

% f br Uji»-I v^ ^^jJ-'j t3j-«J-i ajU*- j! ^ j r ^ aKjJ.1 y^ 01 

^S *i/ CiLji-lj i5jjL»JJ (^jji^jJl pUaJU . Ljj iJaJjll 5jjj1*-jJI p-SJl jSLJ 

Sjj^^sill CajIS' IJL4J . plkJI IJi* oU^SU jls—T ojj ,y iAJUl *Jl*j N| dL-Lxj ol 
. x;_/sJl JL>«_« ^ Ojlj^l II* JuJbujJ ijJi«lScL<i jUajL^ i^*-bxJlj iupLa>-Ml 
IJLa *££ ,^1 Jajlj-siJl a-s^»j Ji* 1 <^wil^Jlj Sjjj-^aJl jLjw SLpIjX f-j-ill rjrkj 
Sis ^ . o^lli ^Jlp i^Uj oLjJLp jl rtJlj->- £fj Sj>JtAJl ^J Jul«j jj>- jLjJJ 
Lfclp i^-jfcj 1*5" t iJi^aJl IJi* ^ «l)_^LaJi «u— ji ^ JUI (iLkJl ,y> rjj^-l ^»«5^l 

. (0 4jL>-l ^ C*s-j£ (^JJI uJJL^JU Juiii (1)1 

j* (jy- ^^ Js^ ^^ t^^ 51 'M ^1 (O-^ 1 ^^^ i>° "^W^'j t5j-«J-L 

.UjUjUjAo^ t,jjL-. ^-y. «cjIjjJ-Ij J_ ) i>JL!iij_ ) i-.jJl*jUJ-HLilj*jJiil(^) 

. Ujuu 1*j AA j^ 1 JjU «-j* «oUjJ-Ij J^a>JJ ijjji-JJl JjUJ-I» \ijiy JaA (Y) 

B. Bouloc, R. Cairo, R. Hastings, PH. Robert, F. Schir, J. Borricond; Probldmes actuels de (T) 

science crimincllc, VI, Presse universitaire d'Aix - Marseille, 1993, p. 19. 
Rcnde Koering Joulin et Jean Francois Service, Droits fondamentaux et droits criminels, (0 
op. cit., p. 1 16. 



fCj-^' J»LjjL» . i_jL3jJ1j £j%*^\ *la**\ji 4jL»J-Ii SjjJl^- f-j-ill _^aj jj tij&j 
SJLpLilLi . LfijJajj AjjiUll o JLtUil ^ J5 J} ^kJl i^^j .*_— UxJl S^So <y 

tSjj j-siiU ii^U- 0^3 t j_>Jl Ha jJLpj . >o>Jl iJLft y JJ $H *-« 6L^bii 
jtj ^j i L*jJ_ii jJLSj <jl v^! *JJ„r^' ^' /**L*^J • '*>— ww-UjJ|» Li^Lfr JiL>u 

l^laiM j] jj*jA\ LfS>*ij ^Ij «L«J»=i.l oli^J-l lijiM uSi i_^-<UJl iilfrlyi *-*» 

iDLs t USOr LpU-^t-I l<Jj-i OjSC JjL-_^ L^Jlp J^-^j d!j 4 ilySlI liljL- yolk- 
p+i* J53 JASi jJl L^sU^Li ^p i-SLJLl aJIaJI J^»iJ o\ jy~ N 4jt cJlij 

Marc Vcrdusscn, op. cit , pp. 147-1 48. '. J&\ ( ^ ) 



«UW»jj ySlisM «=-\_J_st-l Ub^jX; ^jJl (^li^l (j^Jl ''dJJ^^ (^ J-^ajjJl ^yrj •taj* 
^\ aiy> ^LJ^-I ^yaJlj jj-^ll <j->tJl 01 j <. ^Lt-i^-l jUs>| ^ji Sjj_ r ^aJlj Llip 

t(> ^A> iuJ 'Wl *ij Oj^UJl ,y> Y /Yf SiUJJ LlJa SjXSLJl SJL=-_jJi *^ JUw. 

.^JjUdl <y b^.j Ijl^dl dl^LJl II* OtfNlj 






uuuUuJIj SjxUjaVI Sj^^Ail tfiijfflll f^frftU- no 

Ai>Jil Sjjj-^aJl CJ-^J*-* <&[z+0 i_*>-ljJI {y* T^j-"' ' OjJLajI oL-** c^^- 4 ^^^J 

. ^UUIa £. ji^ ^ ^ ^^^IJ 

*-bL^)l c5^- r,L ' iL-^j cjJ^tj (-US' 4JI jj^ll ,y aj^» li-4-b ■ a^»J.I 4jL*_p-j 
aJjUI ijjiJl JsU-^^ L^ UjLipIj qj-^JI <;j^L! jL^pVI tjy« j-^l »jj^ 

Jb. VjjL oljb ^Ij iJulaxJl a-sUA.1 i-LJI ^ yjLil «JL* o~- iUil Jij 
d\*j . (Lillt y») £1^ c (lyd^i ,>) f Isy * (U U=4 ,>) UjlS^j * (UJji 






iJUftS/l J--4>J i^jjj-^all j-lilL <;j-JUJl />lJLi«^-lj c CjLj1*}\j *jI^I i*»j-*i 
. ( jjilill J!>L>- <y) v_^tJU oL*Jl Silj)M l^P ^ jJl ijjj-| ^ j_j5C of i_^»cj 
^ Ijj-^^o oIjjjuJI 0_^li a-^>j (_yiSCj *il <of ^ji* . Uai^-i j! U-Utf LUly *ji}\ 

t^^j V aj! <lAp i-Jj^ Lf t -up ajLJ 4-~,_,LJ aJjjJI J J ijj JS «J^>. ^ jj| e-VijJl 
. 0) ^j>JlI ^ £lijdl J \xJ* <Lc»v. (_j III t^LJtl jJLaJL ^1 ijIJLJI 0j& of 
iJlJjJL ^L^l pUj! Vj <. f Lfci^l ,jjj- jj» J.J ^UL*JI pIjj j, .JJL^li 
^ sajjjf. ^^ ^jij jji ijJJ-l ^ Ji^jL, UL) t i_j Jtil jJSs Vj < iiikll 
^-Ta^OUI^jU^LJIJUpI^J^p J* Ol^LiJl lift ^iJJj .J-iuil 
* ^S ^ ^j . (Y) J^>I o-j <> l^^, ^ ^ |ii ^i^jJl ^. 1*jJ Jbo 
t JLjUJl Lp^^UI ^ ^jj^ ^ ^* L. J^ .UJlJl u*j2l\ Ljl5Lu Ui 
«■ «j+l £•■ t>l J^j • «>-2Jl i^JUt cjLjJiJIj k-ui^l ^Ijj! ^ Jio ^JLHj, 

l1^>. ^ i^l^o cJtf IJ>1 Ml 11005" OjSJ N ^j Uilj j^Si o! ^^ objJixJl 
aSI^pI bjlSCo aStj . ir^Ll pI_^ ^ ^-^1 uU ^JUl j^Jl ^JL. ^ ^L&)1 

«, o^La]| SiL^, J^> UJliJl 4-^ytJI oIjUlpI JLp IjULlJI LsbJL-l i-UJl 

Merle et Vitu, Traitd de droit criminel,T.l,No.58-6l,pp 108-112. :>JK^> 

Merle et Vitu, Traitd de droit crirainel, T. 1, No. 58 - 61, pp 108 - 1 12. : jliJl (\> 

• iy^**"J J** 1 '' ^J^ 1 : (jjili-uVJ oJLi« « SJuJb>- -L-Jy i*^> 
Beccana, op. cit , p. 36. (V) 
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dji «.£o-^U t^LrO" J*-* 11 **■**■! c^ 1 j^ 1 u^l^Li iaUl inljLi*lj 

^ *i/ /»_ r >iil ^yaii-Ji ^jJl 0_,laXS t SJUJLJ>-1 Aj JLJJLJI A^IjM i^iL^Jl 0*L>-j 

. iwxswJl rt-^ij^ii ci^sM jv^j u-jUjJI {J* J>-1j jJj3j u>«j>»il lS\jut XJlJjJl ^ 
^ (_jL5jJJ SiJLiilj 4AjJ>»il i_9j_^lill i-jVisL-l A-^L-J! oJLft \Z^ijS- t lilli jJLp p-Ujj 

cJj J^ IIj l _ 5 «-«o L« Lj-^LjI ^Js- /»j-2j ^jJI j ^UftiJ 4.; .,o,>«-Jj| i_ijjJaJl p.j^ 

aJSLi ^jIp LojlJ Jju JLi <Uj-H_*Jl t silo jL-ju-fl j_Ju l <iDi cj-si ^j . 4_oiVl 

. J-iU jA La ^yU Jb JJ (1)1 4U5UJL.I <*uL>Jl oJUa Jji ^ 4jjJUU jj»eJ }li t aJUjJI 

V _^li j^jsLi. ^Js- oLi ^yjtf ^1 c i*Pj-iJl L5 i*x M - a-J^JLSJIj j^ i SJb jJL| 
«JI.X*1 ^^jIp Lj^iISUjIj iCjJL| J^Ijju 51.,^,tU 3-woJLJl ^liil ^> SJLuu «i^>^< 

t 4jj_«Jj cjISjJI i_ L ... i J 4_^>-l^«« ^y Ajj>*_<JJ "Loj-iJl *j_/M «uL*j>- ^Lp 4-olvi-l 
u^L? 1*0^' (j* ^r^l ^Jj ls^ ^-^ ■V?*'* lA)^ ^^ V>° *S>^I C^>w>ti 

L^jl M^ t ajj^jJI v_^,Uj ^ i-JuUl jLj^ ^1 iJLuJI jLoc» cJUit ai oJUJuLl 

. eij^J.1 iojJUJl rt-ALal! jJLp CJ^aal 
^jj iii^l* Lft^JaJ ^j iJlJbJl C*>«--^li ( >u<>^>J.Lj *j>M AjJLs-1 (_gJUl jj-^aJl JjLL» 

Z*~$a c-j-x^^tflj . aJLp ^j^I i_jL5jJ1 J-o-^ *^i>Jll _pxi oj fj^J.1 iJU-j Ol 
d)j J <3jiJ-l jJ» oLjjijJl (!)^JL? jy i_»JL^Jl OLS" liLi . ^^jjJlI jJUaJ ^1 <j^5jJI 



\o-\ 



^1 pUijbU LSij Ji-iiJ u«>- 4-jLiJl Sjb^ll >Aj ^J[ AjjJLkJL *-£><J ui 3 " (jVsLill 

t-tujlulllj SjjjxiU ^su-aaJI f^f&XI- T\ 

oUj^-tjJl _^J i_jUUJIj /rj-^Jl ,J i»-— ibJlj S jj j-./aJL! ^JLJULJl fjg all iLu 

i_o-U» jJLijjU- o^j ^ 4 MA ^ t*- i^UJLl fUsj^NU i-ilsS" t-*>-L» ^^J 
JLp 3 ■>_. ./.jJl ^.jjdi jl&I o j&jlj . UAo i^, «*| J _ Jr ^| JLpJujUJ 
. «dL*ji i-jI&jI J l_^>- ^^-J ^ jj>AI ol : 4-JiS/l i--s-bJI ^ L«-$Jjf * ^jj-^-o 

«L*L*« c*«Jm 4-xjJll oJLa jl^il pj^> jJ-C'j . l$i$j>-lji L***lj I^aLs^ SJjJdl Jj»i 
aJjJlJ.1 jL&] L^j t oIjLipMI a^t iij-» 4-^UjM <jLj>- OLA JUj i-Sb>- 

L_i^»j Jiij . Ljpy j JJ ic^rjJU 4*Jlil ^iJlJl ^yj ^iil fl jJlj t iw^*^ 1 

^Jj" jl LjjLi {jA "Substituts p&iaux" LU* J5l Ju LjjL ^-jIjlxJI oJla ^^J 

■ o^^r *\}>-j iSj** <y U*ri \-"J U-i^jl ff^^l (J^ 1 jy* <SjA"\ V^ 
^j 5>2L| *JLM ^ilii JJ J^uJl JLp l^ji\ a^joII jki, j&jl liSUj 
li*> SJj^mIII JjJlJl ,jA«j jj oLu/dl cJJ& J3j . ir^JLl fjij *i* jjj Jvjj" 

^iJdl ^UU v^jJl VM-I ^L^JI cj^p c ouUl ^iJdl Jl 4*Ui»>L l j 
u* js^-^ J^h - uy>j-^ ^ £y j^l "mesures de suret6" SjjLjl?-^! 



Merle ctVitu. T.l,No.70, p 120. 0) 
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S-£->-1_J. 1+jw>j j-*^' -i>"^ ^ <■ oUjJbJl |»Ui: i-JU^j Jj^Ij^-NI ^IojJI 
jji Aj^JliJl i-jJuJU Liij l^^a^cX* U^laJ OlS" «!)! Jul. f _/>J.I L y»^-i y*j ^^1 

JJ OjiLaJl SjL-^ jjh C~£ obu_ r Ul ^ iJLP aJ.\ Jjj . A-^lj^^i SjjlaiU 
(_^JI S^l^-^! Aljjla*- (j! t^^^kjJl j^jJ S^ki-I 4JU-I ^Jp if^l t_is*,j (iLL^l 

*-*jX3 ijy-* J-*-* i_J-p JujoJ V LjiS^j - «u-^>L«j <wt>»Ju ^y J^lj^j cjlj-ij-* 
{ J& 1 6_yUJl ,y <£j->- aLuiVij ^_ r JLdl fjd^z- j~*i !_£$ (v-f*i <ULillj ^jyixll 

. ^Lttlw^a <X^I Lg-J»-LyS> i-_jlSojl JUi»-l ^P J^jjXj U.g.'.a ^ (1)1 ^ Uil 

Jjo *JLi t ajjJj Si I JS" <pLJL-| Sj»Jua* ^jlaju <» \l <. cjUjJ-1j t>jJ»J-l ijL»>»j u*j 

*g*l .,rt « C-JaPI Ltjj t oLji-!j (}jaJ-\ 4jU->-j ipLsJM Aj^JL./j * ^o Ujljj y 3 1 

Silj^l J^ idUJl wiiwlll 3J_yu.il jLS^i ^ vUUS ^j . aj_Jj^I J5 SpLO-I 

^(jy^ J*i i»lyuSI d)ji ^Lol^^l Sj^iaiLl *f>-lji. OjLji«Jl ^j*— • CU^ SjjIjX^-l 
jy A^pyLJI *lio-V IpL^aJl o^kiLl SJU-1 ,_ylp ix__^JJ ^jjLiil i-i^jJl M-^i ^-» 
C*£ J\i}.\ ^il\ JLp cJU! jA\ ijjj*al\ t)l 1 f JL3J I* Jt-^ljj . JSLiJl ^^»- 

f l>s->f I uU d\ J\ c«*i jdl f l>r>H (JU» jlSit Ijjt apUJL-I hJu^> ^jJs 
oJa ujJj ,_^- /t^Jijiil ^Jp IjJ*^- AJU^mj j^ij ^Jj oi*- 8 (j< il!l '^' i5*^J j*^j^ ^X* 

Merle et Vitu, T.l, op. cit, No.71-79 pp. 121-128 ( \ ) 

. \ "W \ 0J9 (Ubi-l L-LJl Jj^T) liij> ^1 
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^1 i_j^— ^« ja L« ijuj c fj-Jill J-^'Jj ua jAlliJl i-w l^Ji fJus- : (^Ul) 
S-jcs«jJI S^jjjJlI cJjpl c jjiJl 5jUh>- (^ ajJlL&JI A*-jJiil cJy4 U~j liSCaj 

<LSLi^JI tf.inlj.uill ^i uuuLuifj Sj^jj-aJI Aj^iw j^b3-."\V 

a*-UJ|j (S-bJbL-l ^jUUxllj) Sjjdidl iJbsL-l 4*-LJ| j» JS" ^j* j^ ts-^-j 
l_a>j*JI (J^ jSo^j ^jSlI S-lLsM A-LJl (ji Sjjj^aJl fj^-i« <l)t V^jJI AjSl^U 
SjjjjJI (jo iw**nhjdl (jlj 4 Lg-js>-Utf S ...rt-^Jj sLpIj^ Oji ^£j-4"l oLoli Jj^>JlI 

oJLa C-JlS 1 d\j . f l*Jl fOjJl Jji^ JU-fli aJUU-l SljU-llj Jbjjsidlj lmI; 4£j*Mj 

i SxjJL.| ij&ja ,ju SljLil J-SIjj ijiiJ «_^M Silj)/I JjUs>- cJj^.^1 Ji i-.LJl 

j~Jl) SJbJLsL-i AjJlJLiJl 4jJUjM a*dL»J| cJjU- JlSj . <jy>j>*j<dS 4jva>«-JJl uijjJaJl 

V), t Sjj-2jJI (j^j-i ^ ^jjliJl oIa zle>\j£ cobi t <---->JI IJL» <_j»^ (cLL**^iT 

*JLp ?ejbg CwjI Lo jjkj ; iJjjJaJl aJLA JUJLs^J UajLv? jLl>-^/l 4J_p- luJUxjI L4JI 
!,,■«■» .^' ^ ^JLp 5j_^ajJI i_ixi>ij (_ySkII j-i> {ja <0l jLxpL i 4Jt>*^«> »JU& Hj-O" 

fy ju^I IJL^J (ija^r V *?i <. hjhU (^JLi^ll ju^isll ,J\ s jpjJI N| t-^JI li$J 

. /»JL« ,_^Ua» -^Ij^J t^P L*J^» L^j f-Uaill ,j^J (J 



^u Ojly «ilA»-)f lo^, oIjLxpI J^ c-w-bJlj Sjj^t aLJL) U-L# LfSy 
• ^j- 2 ^ 1 «-iU*t J*i^ y» Ji-*^" ^Ij obJl i*JUll Ohj ^l^J-lj JjiJ-l 

ijjJasUj JjiAJl ij <ju ^-j^Jail (w^ldl «^U t ^.rVl CJ^Lo ,>• ^Jb <Gjjla^ 
J' f'j*")" i-jL*-! ,y<oJj U *j->J.I r^LtfJ, jA Oy" i-»JLa J*2^ JL/aJL VLr^' 
iju ^_— UJl ( _ J J a S jl juf IJ£aj . £>U*Vl IJLa 4_;J jl*o J lil 4i* ^yiJUcJI 
iijliil ,y Jix ai vl^r>l Sj>4-I a^-IjL ^L-JU JL^»dl oU>lj ij-^U 

J' ^U^r*"^" J^i'-^' ^ a -"ljJ ^L^a y oL^J-lj Jj_jiJ-1 aJL* «J ^jjCj Lo iju 

tjj]\ j*i\ 1 \xJai <u£Jjl 4JL0I {j* Jjii JUi V { ya^-^\ iS^i L^Ju SJLp- JU<i> 

aLS (_£JL« JbJL>*xJ c 0>L«J| 4>JUallj ol^J-lj (ij-2J-1 (j^ OjijJU ji>d )Jj>-\ 

toLijJ-lj <3jajL| 0U-< ,y J*-^" jd\j JM\ ajUL- obU&Nl ^b c-jij 
&\J:y Sjlp JLipj ^ AA • a Ip (j-*-! t^iJlj) objiJl OyUJ ^jJOl iUSVl _^ii 
^jdj-^Jlj tLizt c^J (jJU-Sllj Prins (jJ^j ^^SLjjJJI ^Jbt JLc- 0) (5Jjj 
« aLJI pojJI j...,S,^d ajjJjJI *lkj iL^Vl II* j^lpI JLij . Hamel J-U 
•jj^l j . aiU^I j] aj*J.I r-^LstfJ JUdi ijjixJLJ [^Xdidl Jbydl JLp iU»Vl 

ixJUllj oIjjJ-Ij JjiJ-l uu OjlyJl ol-V t> ■ iL ^^ 1 iJl& ^» jrf ^ r*^ J^J 



^ <\X £ iu- oLy*ll 0_pUJ *JjjJl Sj^JUl *J>^. cJL- Jiij ( \) 
Merle etVitu.T.l, op. cit., No. 80,81, pp. 128-130. :>ilj 

Saleillcs, L'individualisation de la peine, Paris, 1927, p. 1 1 5 et S. : Ju\j 

W 



. Ojjli ,JLp *Ujj ^Uis 

^lioJl *$>■ oj^jL" i Lj^\ pJUl jL*j ^yi ^ip jl&T ^L" c^j 

j^JIjj*-! oy~£j LpLi>-I (^fLau SjbJ &J* ^ Oi^j^l 4-^Hj-* ,_$» r-^^ 
<. *SjJ-\ olft jJaX* 015" Ljlj . «j|y! ^ ol^l ^ Vj£~~* ^>J.I jLlpI £. 
i^Li^lj ,oS^ Sjj^ jj pli ^U^-l f UU) ^UJI £jlkJl je Ojr_^ Ji Lj^ 

^ Iju*j JsUjJl SilSC LpLx>-I <JL*b SiUl yo ^jJJall 0i jUpU t -ur^L j^ill 
. ^_^>JlI oL^j (jji>- SjLJ- LftjJj: v^'j^' oULwaJl J^»j oLji*Jl jjJli 

-d>*j A>-j M 4l\ Vjl £wi^ ISwUl^f ^£AJ ^yLJlill ^L-^l JJLsO 4jl &>-% m J 

j iJjoJi j^ j* Va, i>U ^Uj^-VI j^Uli j ijjjji ^^-ij jj*; j^; 
ajV t ^^L-Jl j*iCiJI ^yaju ^p jkll I Jj» J>«j Jj . «ij->-j ^&1 (^JUl wjUjJI 

<J>1>- <y (jPUirl ^515^ OLJ^I ajUxj I^-jjS" UUiaI *^»l Jj <. v-A^ 1 V^ 1 
AJli cJjJl ,_y ^ Jj t ^b*- j£i! L-L-t ^jlU V iijkJI <> !$_» . ^^LJl o^^SCa; 

0j5o ii}L>Jl oJLft j\]a\ ^Jj . iljjJtj i^iJl (ju iit>LiJl iJL^tj c5 miL>.>«i l-JiJLjs 

aJL*1" i^JJl oU Up ^-p-jj br jjiJJ ^Uj^VI ol^'Vl tf> aJjJU^ iijjdl 

lift ebl j^ aJjOJI J*joj . *# fUijNlj ^*I>J.I ^Uapl ^-^Lol ^ Uj->-lj jy 
UIj < .1^1 jjfo ^J- Lpj-4l^ V JLi^Vl Up ^ (jJUl ijiJl «U c^-ljJI 
Ol jl jJ-l IJL* ^p J jUi. jl ;>jiD jjj»«j V j . J-aIlH IJLa J> ^"li ^1 jj- 1 JLitf 

L 5>JLiJ od-^ Lj>">« t>b»j5 £&*V»J i_3_^« c^**^' J' J j^Jl l*i* i)j <J >uL»lJl ,_^i»jJ 
^yjjLSJI j5li!l ^P iJLjju O^ XA1\ Jjb- JtJ bCjL«ljj>- 6LS" lijj . jj-vaJl ^ 

*jl VJ i ajJlJLaiJI <«.LJ| Ujj ol>-l ^jJI 2L^>»iJI SJytJll 3^ dii Jb JU^U 
ci^II oli ^y ^fju c^JUl j^^ SjJ-l 5;>lj)M jl^J _ r SCaJl |JU» ^Ijj <y JUa-Sj J 
. «^i>J,l ^Jt iJLJ^I sLJL-i Uj-^i^p ^1 <***^l 5j_^-sJ.I **«JI y a-^L- 3-»J jb>ol 



\"\^ 



^ «r« L^^^r^l iJIj^-NI JU SjL.1 jl*j ^JJl J*_iJI of ^1 «, uil^Vl 

jiljl j* JitxJl yh ^U i ^yai^SJl dJjJL. j^Lp Cju i>^i i-J^ ti\ Si'i Jbu 

. ^^ *tf jJl iJi^JJI ^ ^^JJ ^Uil djLJi *>\jl 
jUjlJ.1 Jb JL* ^Ujl^-NI fliJilJ sjujl?- 4-S>- cj^ (, *\ <\ o l Ap ^j 

i^-jjil Lj-Ac. c~oU ^1 SjJbjjjJl iJjJLSJl _)LSoS/l ^j b\ JLvJ . oL^J-ij 

5jJ-l AJilj^j ilJLiP^lj Ol—J)[| (ij^p- cl.r^"l s JJj-^J c5-^ • OLJNI j-i ^1 

ji\jzi jjUJi i^>^ pIo^pVIj 4 JpLUi ^ 1^)1 dLyJi Sjicu-i js- (ojjjiali ^ 

L^JU^juwI SpL«<| JUi i_iL <uS^j t iJjjUJI ZJ>Li (_/=>jUj V *jL JLij t ipj^*!L« 
JtjL>- j-oj . ^^jJLiJI jj-^iil ,^10 iUjLpNl Jj^lfl ^ "abus du juridism" 

l^^p S-sij)" "^ ^^1 fj 5 ?^ ^j- 1 '"' •■ i L>^ i^*^-^ f-UjJ! Si'jp- ilJLipl 
ja l \ ,■>,•:■ ,11 LolJUl j^sbJl jJL- ,^1 <iU^Nlj i-^o^^l -c^aj^i ^jlL" ^ 

JJL£ jL>r>» ^ (iuPUl>-^ll aJU-j A**uixll 4jU-t)b>-lj LS *~bi\ -Ujj5o) <U<aJ^l 

Granatica; Pnncipes de defense socialc, Paris 1964, p.30 ct S., p. 53 etS., p. 273. : JSu\ ( ^ ) 
Marc Ancel, La defense sociale nouvelle, Paris, Edition 1966. : Jaj\ ( Y ) 

Marc Ancel, op. cit., pp. 201,233 et 239. : Jcu\ (X) 

o^W>- *jL ^JLi cjLjJjjJI L)_>jLi el>J[ ,Jl* *SUll ISCjUljjf- J>S ( _ r oij JJ J-j[ ilijLi i_jbi Jjj 
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^i ^ ii5Ciil of «^">» ' <^sA*^iJl a^/ 9 " i»L«J- oj^Ul oUU-siJl j-il^s 

L^y JLp* f-^ *■— ^ c5^l j-°^l ' **J^' jrf'^ "^J V\r^l TjUi ju J*»jJl 

. OjjUU Uij 3J15' LijUU*aJ Uij N| jJJdl oJLa 

i.Uj>. c5 1p *ji JjJlJL-I ^Lj^-VI fLiJUU ^L-Jl jSUJl of ^six* IJLSUj 

ol^jil ajLJjj i,*.j :il J_2_» . i_5^_J-l aJU pL_*_^i < _ j JLp jJL£ *j_*jJ| oljj 
J14-I jJUJI aJL>^ L* jjb* oJtf ^Jl oNUUj aJj^II oljjJlj oLpUj^-VIj 
i aS"jJ-I c*«ijj JLa] . *JUJl (_j» i*Sl^-l o}L>J.l jJLuj LJ^i ^ Ojlill OjJUJlj 
^yU £>U»Vl iJ&j LJji ^ ^bM OjjLiJl (^ib^l ^jiJj J^> Jy Jb>- ^j 

aJLft Of uj-i (j^- HUO <Jjj Y Y ,_,* j^Uail JbJbM (^--JyJl obj-iaJl d)^li 

J jl^I l+J £>„ V jJl LiojbJI UjlST cJLT L+* c JljjJI J,> ^ tf>! 
OjhU of ^ ^1 J^ <i ,y Jj_aJl IJU Lr £*Jl a_aJj . (Y) oNL>il ^ 

(♦^J \*\* <J?\-*>J *&• (J^ J^S SJll L«Ja» Jtj ^ A \ » iX«. jJUo ^yiiil CjLjJuJI 

IJU J~- Jl JjLfc OjiUJl QjJij. iil ^li M 9 ^! V^>U ^.y^ 1 ^M^l 
t Jj-L>- oLjip OjJUJ *Jj j>- ,^,-^1 «^9j j~Jj t ^xj>J.I j^^kJ IjjL*^ OciLJl 

n n6o - S^LJ.1 SJbJbL-l JjJlJLaJI ^^^^ JL=^-T t jujUL-I ^Uj^VI ^UjlJI iS'jj- 

Marc Ancel, op. cit., pp 300-323. ( \ ) 

Merle et Vitu, T.I., op. cit., No.88, pp. 137, 138 (Y) 

M" ' Ji-^ 1 o^j^l olyUI dj\i J *iiJj-\ oUU^II , :jlOp ^UJI jj! ju^ j^jJI Jtu\ (r) 

Mr 



f\j^-\j 4 . > / > -k -t Jl SJ^i— il o^5j (ju cJaj^i classicisme contemporain" 
jLJLl p\^.\ . 5Jb JJL| i, JJULJI a^joII ^ li^U . j?jS J L$Ml t ^bi-l 
t kjJwJI £j*ul U*jU> Silj)(l ijy»- jlJui* ^^^u" Jj aJ^lJ.! 6 jla jJL L^jOi* 
^j^il "Aptitude" iJbli jl Ujoi jl jIjl*i-.V Uij <jji*Jl jjJLLa cjj>U U|j 

,J hjL*}\ .LAs phi! ^ ^j>S\ iL.U» ^ ot ^ . £*jS\ J;i>uJ XjyjJI jL^-l 

jia j-ulkijj (uiLlxllj {Uj-aJUl C»VLa-a ^i Sj^-uaJI SLxl^a _ 1A 

olju^JLdl (J ^a*j L^j Ojib ^1 iikiJkl ij^SCaJl CjIjLjJI aJLft jU_p jjij 

L^j i Lfis^ilSl« {jt- aJj!L^« *-*jl>J.I oLpIIjS olS" jLjlpIj 4 ic^l ilSsJLa 
aISCi* *y*j» <£_^r\ <&r\y *l£JLo JUj J oU^I lift *j-*i> ^j . JkJr\ pAkSJl 
JjLjj *Ijl»*i^I (J Lc aji; *-*>>^ «^j LjjdLLw jSLsM ^ jl*j Jj t i&*> *-?ji\* 

jCj-^^>UI a—L^ cjj jJ» SjJiJl oJLa pj_s*> ^j ."H_$i^>-ljl oLjiJI ijjli 

rtjl^-l a-« i_vs>L>-j t^jjj^xJl^ vJIj-ui^I,^ JUsJJ t "Decriminalisation" 

jA\ SsJlSlI VJjJl Sjjdl ^j t \ <W • i«. LjjjI ^ JjuJI *ljj J ^aUI yjll 
j^t^ ^i odJUJl ji\j t (r) VbLl f>JL ilix-ill aJjjJI oU-JM Lg^u! 

Merle et Vitu, op. cit., No.89-93, pp 138-145. : Ju\ (\ ) 

£LSJdd gjJill i-**i-lj f.1^1 ,0-J <JjJJl i-**+lj oljiJl 0j3UJ UjjJl JLa-JU ,y»j (T) 

. yU*Jt (JJ iJjjJl L*JL| j .jPUsr'JI 

La ddcnminalisation, Actes du colloque de Bellagio, 1973, Centre Nazionale di prevenzi- ( i) 

one E Difesa sociale. 



{y <_>LUJlj (rj*A\ J\ pUiJ^U USb ji\jZ N Sjjj-^aJl Ol (rj>d\ lift ^^alLij 

JUsVl ^^o qJ. pUJI J dJLli ^^Ull oij . ^L^-MI ol^Nl i^-lj^ J^l 
^ JlL^rj .(mrJLO^l^lj c (Wo Jb,)U>Jl Jl. cLJ^i J 

*U- JLii . 0) "Depenalisation" >~>\JL*}\ ,y jlJ-I ^w. o^ ajj-^JJ aJUI 

J CJLS" u^j>J.I 4jA-U1 £»-2>J.l ^^f*- 8 01 Jap-jJ 01 JL>u t «j--L t^^-^1 fUaJl 

^y oJ-l ol Jp . 4-spU^-I ^ JUiS/l jLipI Oji i_jU*JI ,y JJ-I Jj>«j Mj 

Sjli)f I ol$j»- Jj^j (^ib; Ij^-L*-- UL^I ol J^Sjj • obyjjJl aJbu £* Ji 
^ JJl (^^^1 jji-Jl £• jii. N aU£| jj«.j t t_jL2jJJ JjJlS" oUljJJl ^y SkL. 

jl pIjjlp^U ,y>ydj L»0ip oL^J-lj (jjjJ-l i>L»J- ojSll aJL— <_jJl ja 0L5" lij 

j-Ju <Ji*J> c^jJl S^-^l j'Ij-pVI ^ ^\j=tJ\ (JL* cjL-Ijj ot ^ ^-it JJj 
^ ^j-*^^ iU>^ Ml ,j-J clyrMl lJU» Olj i f l^rV 1 <>" ^ UjJI lM 1 ^ 

t^iJl i^l Jp y£ji\ ^jlp Sjj^j t ^^sUl if^-ljl ^U^il ^ IkJl J^ UUUI 

L5^>. L« ^*j • i>ll li* £jU- Op-jj" igjJLl J^lyi 6^ c 4^-^)11 J*iJl ^"j 1 

Sacotte; Le mouvement de d6p<na]isation, la limitation ct la privation de hbert6 dans les 
paysde l'Eroupe occidentale, Archives politique criminelle, 1982, p. 61 et S. 

D. Gattlredon, sentencing trends in the united states; Implications for clinical criminolo- (Y) 
gy, Rasengne di criminologia, vol. X, No.l (1979) p. 151. 

Ho 



J^ ij^-JH ^ ^UjlpNI Juli J\ (53 jj U _^j t pl^l iKjL, g^j>w 
O^i i JULj . ^IjJLl L_i^j C^ ££ j&\ JupU^ I o!*£ill y jjiS Jit* 

l-i* i5 a >J • 0) U^Ar° M 1 *-* J ^ ^^r 1 lH>* M-L*- J ^ Sjjj^tll 
^ V L jAj <. ^U*J| JyUJl ^ UaJl ^-jUi- jkS ~ujr\ SjAlli U-U_. of »UV1 
^s L* J5j . oLjJ-lj Sj*->*U ULw>j JjJUJl ^UiJLJ SjU_>- «, <u ^JLjJI 

^1 4^pUj>-NI 2-AJijJl jUs>| J 4-C_^M £-X* 0L^_j|^UgJ ^j y, 4j >| ,».,J| 

!jj j-All *-jaU^» J OjJLtxJl *j» ^LSj^I /»lkJl *^> i»_j^>- J| Li>- 5JjjJ| Lgj j,^'* 
J>-b (J*^_*J,I» ^-Ujj^U coIjlpJj »*-j!p ^ j&JJ £sU*1j (jU-| LJU-.J 



Ross Hastings; La pretention du crime, l'illusion d'un consensus. : J*>\ ( \ ) 

problemes aclucls dc science criminelle, VI, op. cit., pp. 53 - 55. <~*iy> j ti->«j 

M.E. Cartier, op.cit., p. 169. (Y) 






&-. jiLs^Jl ^Ijilj 0L-J)ll tij-ij- iIj^Lp! J} UJii IS} a$ t j-^Vl **ljj 
^ i^tdlj Sjj ^1 .Ul^i-iN L*L*1 ^jj^jdl (jJU.il aJLiJl ^JUlj ^ VA<\ 

jj^u N ^1 JLp C~^ Ji (1)^)11 IIa ,y i~A-M Silil <1)1 JLaf c v_jU>J|j ^jjjdl 

c actions nuisables a la soci&6 £*2>dlj SjLaJl JUpVi ^y^ fus d)l fj^-i^J 
oLji-p (jj^, (j^yjj d)l -u5Lc V «j-S^Jl <1>1 (JLe cwjI JL» <o fc^lill iilil olj 

. (JvJi-Jlj iiJUl <?-j (J* kijjjj> 

JJ ^JL^IIj ajUi jo^lil J>^« JU_pSM <1)j£? jl Jslji-il (1)1 u^i IJ^AJ 
ji'JJl iiJL- iuLill SiUl aJLp CwaJ U jjoj c a-^pL»J>-NI Sjjj-viJl pj-fi-« (j-S^P 
Cy J^ <_*» ^J^ t-— bill (1)15" SjjjvaJl oi* pj-s* ^j . ijijJJ L.^-JIj r^<9 jj 

#>U)ll 6iij JJU i JajUJl IJLfc ^Ijll j (1)LJ^| JjJU- 0^1 Jj-ij Jj 



88 - 248 Dc du 17 Janvier 1989, Recueil juris const, op. cit., p. 339, 89 - 260 Dc du 28 ( \ ) 
juillet 1989, Recueil juris const., op. cit., p. 3658 

: ^ IfcJlljli. ^ 1A<\ fc-. jib W j \ <\A1 11- SJjj Y "\j i \ <\A£ 
Delmas marty, op, cit., p. 161. 

(La declaration des droits de lliomme et du citoyen et la jurisprudence, colloque des 25 et 
26 Mai 1989 au conseil constitutionnel, Paris, P.U.F., 1989). 



SL^.li.1 Silil cJs^il U^>- i &jfi\ oIjLp J ( ^ <{ i A) OLJNI JjiJ- J.UI1 
LoJOp-j 4 i*l^£Hj y»li-l jl ILij-jJl jl 4;*-L2Jl iZjLjJUU <l)L-jVl tyaij** f-Lp O 

4J L$->*^ (jJl 4^«L*\M (ijiJ-l Jip <(*IjlipI» L^J JU-pI ^ 4iUai)J M^jll 
JL?-1 i jfijjju jl j?- aJlp Jp jjS'JIll Ot^-P^l j* 4 ^ »^1 Q.* a , l UJLpj lOjJliil 

/»Ul>«1*A» Ulk/i «^w (J Ait JLsf 4 j!Ap)II IJu* *\Jk^AJ> . iJ^A^Mj iijJi l Js- 
p^~i *Jj 4 oLjJLjJI ^ji i-jL*J^I 4_»I_^J| {j> JxM jl i-JLs-jJI jl i>j_*~-aJl 
Ot ^ d>Si j . Lj_i J^JlxjI J> ^.iw-oll jl -L—L-Sll JjjJ-I Jl* pIjlipMIj 

t^—iUii M j 4 t5jjj-vs> jj^j Jl x^wwj *y oL^Mj JjiJ-U j^iUJil 01 j* ^Ij 

^ JaJ-l *^j oj,,..,.aH Ufjuo fjjtf ^ v^bdlj Sjj_ r Alli . 4Jj ,Ji\ (_5JJl u^-Jl *- 

^ 4-1*11 2L**JL| MSjit 15 ill 4^-LJlj <Jjdl 3j**U JjjJI Jl4*JI *U- US' 

j] 4--* IS CjIjjjUJ Jb-f ?y*0>- (* -^ I>V ^^ \ ^ 11 &-* j-*-*jA ^ "\ J SJb^dl 

^Z J Lo Jls-1 4j jj>u> *LA\ jjf«j Jj i ( V Salil) S-oljSCJL itb- j! <JL^\ jJe> 
. ( \ Silll) ^ytdl J I^Ip ^j-^JLI oUI^-^1 Uij dJJi Jl jPJb" ^L^l lilb* 

« Sjj^l Ja^U- ( ^ ^o • ) 0LJ>l J_^ ajU- ijjjj^l Lilirtll OJl^i Jij 

JjiJ-1 4^.jU d)l L^P^j^*^ ,J 4-ilijNl «JLa y \\ Jl A ^ iljll Co^ajl il 
JL*j U t OjjUJl L^JLp ^ya^i tUl^ljj*- jl ijfi jl Jfl j^AJ A-^«->^ Ol l j^C CjLi^Ij 

DL-S3I SJlp- jj ^Jl ,>«Sll 4.UJ- i J*lj-i£-> (^^-^ (J ^->J^^ j-^ ,a: 

^ jl 4 fliiJl JP ^LijJl jt 4 f L*Jl ^Vl JLP 4JaiUwOJ jl 4 iJjAlJ ^^^1 
4^-lj- ^ ^jJl Jji?- AjLoJ- j\ 4 (j!>L5l-Sll jl 4>^all 4jU_>- j] 4 4X^1 ^jJj 

. (Y /W SaIII) ►UaiJI 5^j 4**- JMii-l 6Lo-^3 j! ti^UHjlj-SlULiil 

JLp 4JU>- Mj?r £fi Olj ^Ij^lj j15j^I JJi i^- i-jbr ^kj jJl jlpIjJiII 
J5j>LII jl JlpIjSJI ^ Lftjj* ^-« W^ OjljJi jl l+sJpli 0U-si» J-^i» lfiilU<-» 

. «4jjjXw-JJ| *-ill oli 

MA 



£ ^ SiliU . oLjJ-lj ojJJ-Ij ^-LIL jLcj U_i ^.Ldlj ^U^-Vl-Sjj^vaJl 
j*2><Jl Sjjj^>» <ujk~j ^ol Mj -ij ^L jb4 aj^p- jlj; jjjt ^ jji^jdl ijla ^ 

Nl Jb-T 5jj>. JLJL" jii^ jji^jJl IJa <y i Y olil of US' . «£*^J.I ^yl ilUtf j 

jlL. L$j £U-3 ^i i; jji^jJl ioJill olij <Cli J aIoJO t <JLpIj^ Vj (C^^^l ,j» 
AilT f lj&-| ^ Lull lift ^ lj>.| J^U ^ <cV 4 1.UJI "^LA\j ob>lj JjiJ-l 

. &jlji« ijiku iSjjiaj jjl-.jJl 4jU?- cJlJ ,^1 Ojjiv-jJl --jiJi 

OjiUJ ^L^Nl jjkJl JJjjj . -uJ-ls^ jJL-j olj oi_^-j i,LJ- m+j^M 
^ J J ] ^ ^ u y ' **0»j ^^^j *J\jJ\ pJl\ jh ,jju> J* objiJI 

^ J J? J\J £*^ ^ o->. «jdl C-2JI ,> ^-SUjI lS^U^VIj ^iUtJlj 
J j^l el* j^^jj dUi ^Ijj ^ Uo^w. l-jUjJIj (^•xJIj U^>«j jJI <U-Uv. 

cpU^Ij .yrjJj^Jlj ^UV^j ^LJI j^kJi &] Mj . ^Ij ^JUil 
c oljJjJ.1 J JJ>i\j 1 LJUVI jl^ j^slji-l Uu 1 iJj^i^ j^sl^ J>4 li Jj 

jjUw: jj jJl iJUl xr^i jsLi JUiVl JLa ^^ ^JLkJl UT . c ^A_Ji 



Sherif Bassioni and Eduardo Vetere; Towardes understanding organized crime and iisO) 
Transnational manifestations (Organized crime, Transnational Publshers, inc. Ardsley, 
New York, p. XXVIII. 

= >UV\ x^pI Mj . 1^1^*1 jji>d ..ijJij ^^1 ju j^j j^ji ^^Li ^ yj^^, ^ _ Jj 

H<1 



.jj^vaJl JjJL4 J £jJi-J) S^JULdl ilalJLj . t-»jlUl .^Ldlj ljjj^ai\ 

c fj-iil SaljJ L^j JU5xJ Sao^ JLcIji 0K9-T ^p ^rfM t>T Ul jji-iaJl Ol t j*Ml 
: i/sll ^UuLl c*VJ\yJ* Jri "*^^ <ij^ "-AW <> LsiJJ^ 1 ° 

^JUi j-p jt iJull f ite-J - V . Jj all t£^JJ JU, J—" - 1 ■ !>^ ^ V^'J 1 J\ ^-^ 
J_J, ^ J*«J . <\ . JUpVI ^i JS^U j! ijjIjS J^L* f JbNS-J - A . gjjti Us^All JIUjM ,y 
:\ l a al l olJL_fJlj ti^LJl i»lj f^-P>lj 3-L-Jl J U^b f JL*»i-J. "\ • . JI>*Nl 

jy L5J *J joJl JlL -.4-1 4;jl5> tf ill ^L^JbJl O^LoJ ^.JLj, ^Ul J jJJI jijll JU^I >l ( > ) 

. ^'\'^'\ J , ■,r■■, \_a ^Itijj&^j c — ibjj ,y JAdl oLj&Jl 

. Y • • • 'c^. jAji Y Y ,y < j^SC) Y <\ iJull v-^ 1 



S-oiUJ.! t-J>-lj <yj . jj-X_*«jJl ^j-waJ ^Lw^a ^ oLUJl oJLfc U.'.r ..J j 

^Lij ^ ^~-LdJ ojjOJ; J, ^-JLJU LJUii Sjj^jl— jJI 3_*£»«il iLij 0j& 
<jf jL^b dlJij 5 ° > 4 ij jJiJl AikL- ^ J^-JS ,_^l» O-Jj <ijjX~o i^jj^« 
4*5o»l! (|)I MJ coiU t5iU^S" jjio-jJl LLi ^ cJU£ o|j -gIjIpj j_ji>-JiJ! JUoUL. 

Ot V} . -le-lji ^ <Owaj UJ <j ^iUJl f^ll JLJi~i 4 g-jJdl SJjJUJl JU>ljJtJl »y> 

J WtsULI oljLj^l J* pjS jJIj ^LUJ ^.^iiJI ikLJI J h^.\jA J[ 
(jyB 1*5 j . tSjji-JlJl £j-Jil UU-jJ jdl JUpUIj J*-fc*J JsU«JI J^»t jL>l 

(j^xj tiUi d)jij 1 Ljj (jjl*j (_jdl <L£jjM 4j<---Jpj «|JL« jjyj Sy»Us> 5jj-^aj JiLcJl 

(_5JL« LJL>- jJL-j aJU-I «JLa ^^ii 1 fj-^l <5 *^ LaIjJl^^j Layoj-s- objJ-lj 
"Contenu essentiel" p^JI Qj.o.yall fly^-U fj-^-l f 'i^ 1 (J* ^ / ^" Si ^l <J 
ajU>- bj_i* juijJ ^1 iL-iL»VI j^jLJU aJL-j^ ^ t Lji« ^j^JjiJl jji^ijJl jl>- 

Alessandro Pizzomsso; Le controle de la Cour constitutionnelle sur I'us- : f>v«>jll ,y jJ^I ( \ ) 
age par le legislateur de son pouvoir d'appreciation discretionnaire; Annuaire Interna- 
tional de Justice constitutionnelle, Paris, Economica, 1986, pp 35-54. 

. Y ♦ • « 5i^. jJji Y Y ,y ( jjSi.) Y ^ j.-i*JI V*-^ 1 



J^iJU "Atteinte excessive" *~JM ^-L-i! d\ J~&\ ^j t i-^i-iJl i^t 
*UiJl jjuLs- J^ L>-jjj>-j i ^jdJiJl <ukJU Prill j>« I jjb£ -Uj <<~-L«Vl» 

Ui^ cfD JSj 4 <Jp uJUll dl^LJI JbJ^j LjJjU-p- v^" 1 ^ 1 ^LiJl fJLall 

<ijj^aJI ^UJl ol VI tjli-l r\jJr\j <-Lp ^JUdl vii ^JLJl ^ ^bdl 

CJlS" l)Jj ijU^Jt ^Ij^Sf _^*xJl 5j>>- /»|Jl>«l->l Se-UI <l)^i t JjJiJ LiJaJj . -Li» 
j»-U>I ^ Oj£. ol t-^ L$J jj-2ll ^M-l *1>4-I ^ ^1 <■ *-*Jj-£-J> j^s- JL-~ 
(^^.j i-— L» si (ij-iJ-l A-^jLc ^jIp i^ajjJi\ Jj-JiJl Ob CwiJij . (T> ijjJ-l 

iSjJj-*e J* L** <^ <_r» ^-J^l jj^ ^J ' Jc-* J-^ c^ ^ -t^ kj j U^^^i; 
1<L> jL c^oi U5" . ' r 'i*<»j>JLl 4jjy^-JiJ! t3j-2J-lj *JLall ^^Ip *laiL*_«U 
j»ju> l^ t^iji iy^ jI obji«Jl 0_jJli ^ VA • ojU.1 ^ <u1p ^j-^adl MjJM 

^ J>JJ 4jiJU«-» ^1 j^L-J^ll dljJLJl <-»l^ *,« jl cr aJI IJL* iJLul m 4-^-Lo 

<c^j>- ojJLJl J5" (U->- jj>»j ojjj-^Jl «1) L SjjjjJ.1 4jjjz*»ijJ| 5-*x>«il c—^aij 
*^« iww^/Ldljj i-aik* ijjj-*o ciili c~lk; lij V| ajL^-j oL-j)/l jjJb- JLwSj 



Decision no. 75-77 Dc du 12.1.1977. :>JlO> 

Ddcision no. 93-325 Dc dcs 12 et 13.8.1993. 

Pierre cambt; La protection constitutionncllc dc la libertd dc la individuclle en France ct 
en Espagne, Paris, Economica, 1998, p 109. 

Annuairc International de lajusticc constitutionncllc, 1999, p. 533-537.) 
cJ \ o \^ij i...A.i\\ l\ <\ <\V «i- j*~~** Y 1 !> ( V^ 1 V' |jjl > *^Lj-^l i)>^^l i-»5^il (V) 

. mv fc- ^jrft Y" • ^iYT< iJi*ll v—jJl !Jij4-l ^'W 
Bulletin dc jurisprudence constitulionelle, conseil de 1' Europe, 1997, p. 319. 

Bulletin, op, ciL, p 395. IMVL y _j£\ V • ,J T 1 * jO*JI *-WjJl 

\VY 



jl^Vl ciJUb i-Jiku o>U 1$]*^; ^1 JUiVl j*p f^w ol ^yuJL! jjj>o V -til 
0\ obj» U c-*aij . (r) UjL5" jij Lg- ^-^ Jij ^JLp UL>- JJjlII * ji ^1 *^U-i>"Vl 
JUdl jt L4J pAjAt jA\ JUiS/l 6LJ| JU ^Ul J*J- sbT Jbu ^bJL-l ^IjJLi iUj| 
•^J^ JJ 1 ^ (^ J i^U^rl <^>-j ^ Ijj*« 015 lil lf»jlA* ^ ^l^j ^1 dlL" ^ 
. ^UjjJaj Jp-Ij* ^ iU-jjo (ji SpUjU t-ijjJfl l^ya'SI ^1 Sjjj-^JI 

of Jjj>«j N <otj j-vsw ,y LJLJI 4jjjJU-jJI i»_SoJ.I dili ^ cjj-j> Ji»j . L^UJI 
j] LjjIju jl Ljjjj <1)LS" I i[ dUiS" 0j5C yb j t LjIp j| UiJu ^bM p-ljJrt 0j£j 
. SjaUS Sjj-^ij . LsL>s-« jLS" IS} cliJJlS'j t \4%jf- jy>H *^ JUiL !)UAio jl c L*-*i> 
jl ^jJl fJ-A» If t f>-iJ-l Lg_«jT ,^1 jL*iS/l *>> L^Ui* Ljjw 0j£j ^1 .ijJixJJ 



Bulletin, op, cit , p. 395. 
.VYS^iA^j iJj>\i A jt LUJI i jji-jJl f ISUl ls.y^o. \ \ <\V i- ^ ^i Up ^^i (V) 

-u»-j^J \"\AO*lJ \'<^ J O^LilljJjudlV^^IJI^I^t ( _ y a^ t y»Ut-l HY<\tJ 

. (iSjj_j^o» iJUai ^ A L-J ^ i ~ij L-^iill ,y Y • • • i»— iJjd V u» LJ-* ij^i) iiJUJJ 
SJj^I tiijjjjL«.i> LJLflj ^ 1 4^>J YT Jij J ; .,« ill ^ \W\2l~m y^j-i* Y' l _ 5 iLlpijj_ji-iA(e) 
SJUUi V.*. LLJI t jji-jJI f l5^t a^j*.^. (\Mlfc- jjj^j ^ V ^ 4 Ij^SU <\ V j-uJI ^-_,!! 
JJUjJL-l iiijjj^jiL-JUiJ \0 4i^JY r i J 4 j.,^511^ UIVl-jiLi tr^r^YY^j 
LJUJ U iuJ Y i pij V-UJl J \\\V"<~.lAy„a t (T iJ*Jl) \ ^ <\V iu- ^ M ^i iU-^ll 

wr 



( j i OJ AjjjJLuui f-Aju _^sfl-« (J LLJl 4jjj1*« Jill 4_o5oJi.l C. .,<V». I liiljU la. ; la*j 
lJl5j c ijJL^jilj iuUl^wJlj 4JLJU1II ^il obLaJ Ojjli ^ Salll ^ t ljJkii\ 
c~JLp j^JUl iiJL» \j£j> S^LlI of ^LJ ijs- 1 OjiUJl Ha ^ \j^j> S-illl 
ji lgJs>LU ^jJLp rt.j--.ail Oj^smA; jj JJl <LjU.~-.JIj «LLi»dl l ^il i*Uj *Uapl _^p 
c, U.gj V (_yvai^l -JLjJ— Lf jb&i ^ Oji UaIJU>-| jl i»ljjJlj (j-^J-l *Jji*J ?Hj*a> 

\jA }L/»1 O^J^- ^ U^>"^ jjL>^ f'-O" JLo-pf LS^ L^^ ^-^ &j& ^f^ 

4 jj^-Jill ^« I *\ S^lll ^ya^ !>U* t JjL- jJI JSC LjJp jj^aJ-lj LjiLclj Lfrv»«-ij 

^jj^jJl OLJJ Oj£j Of jj->=J V ^/Jl L^LflJ^j-Nl SjjjwaJl jJ-aJ IjjL^ JOo br 
ijj^tJI iajUaj LLJl ijjjl^jJl 4*£>d.l 0-«jJl Jiij . ^LjjUUal« ^c- !>Lsiaij) 
. L-j ju j] LjJ_« jl LsLj*- . *I_}J^ ^fj^ 1 <^4 '-" ^? . » t i_jLLJIj <j>^\ (y> JS" y 

t Ifij-iLi AJ jl U>>- jl c gj£X\ lf*Sl jJI JUi^l £• L-La. dj& Ol L>L* 
Lc 1 Lg^j_p jJLi N| Ljj J>-Jdl jjSC !>U 1 \^Jyuu> y> <j j Z*}\ ^j J-^ill Olj 
OLS" OLi 1 a^pL^j>-I 4^-j ,y IjLjL. OL? li| >}\ \jj~j» dj& V p! jjL| ot obj-* 

. (r) jja-JdJ LilU^ Ijlp t Hjjj^i l+jLjt OjSCj V jJl jjJlJ-I ciULi ljjL>w. 

LiJUi ^ ijiJI (_^> JLp (^kj 5j>-tdl olS'lyui^l ,y 7.0 • ^xj jj^-Ij i»l^p 
. (£) LjJi jsa\ ^\ sail ^ U-La. jj^fcJl IIa JLp MjJL.1 






j\ ul5 Lsb>- . *l_ji-l 3^& cJlS" UiS" a:! LLJI hjjz** jJI i^>J.l o J*t Ji j 

. 0) jjl«.jdJ liilj* 0l5".LjJjjJa>. 

AjJjJLwijJl rt-JJl jSL-J t Cj\^jA~\j (JjJLi-t ,ju D jlj^l 01 I /» J-5J La J^JjJ 

Sjj_ rs aJJ Uij jwJ Jl "w*»«j * 4»U5i 2>»lvflii ^ jl jjj! cJuyj dy&- ^J Ai!Ud.l 
. UjJUL OjSo il)! JL»V Sjj^^^iU < JL>-lj i!j ^ Ua^Sj . i^hxJlj 4-pLj^-VI 
JajLsi l)L» USUj .(^jj^-siil jOJLil; V[t_— ^Uj Nj t^V-w-Lull P-U-Lfcjyj 
oLjji'lj t5j^-l U^ x r J pj-ill (J^-Jj tiUaJ jl lJL-o *^>«j (, (w-ujUJIj 5jj_ n i)| 

. l_**<ibjj Sjjj-^ j*ij 4j ^jjjLJ.1 jj>»J J L»lp ^-sOl JbJ ( j}\ 

oLj-i*Jl ^ v_***UJl IJL* *-?$\y> ^1 ijSu^Sf I LJLiJi i-*£>«i! c*joi JLij 

L5 lp aJU- JS" v^— «j>- <ak£*A L»l£s-I OjJUtfl J . A*-«1J AjjJJjJ -b-1 fj-A>- jlj^- 
. (,f) «i,jiJU Jjidl ^Ua3l» S^&L f IjJl fl&>-Vl olft £j*»- j^J <^ 

^L WA<\ i- jiUJl ^Ijilj OU^l oy^- ^j^l 0^>yi ,>* aSj 
hjjj^Jo 4jj_ijJ!j a-CjJM OjiJ ot < JLp a— >.it_«Jlj 4-^_-»Li-! -uJaL-. ^ 
4jjj1-o ^Jby Li^i ^ ^jji^jdl ^JUJ.1 (_y^ <, tUUJLl li-iauj . "n&essaire" 
ijj>-« <-jUj)II JU^T ^ o^_;JlpI ^1 cjLjJLJI OjJLi ^ ^ /£Y^ Salil^ 
* £jj-l^ ^ a>-j J& Ljj oili)ll jt Jidl j! itsUi Jj^j JLp ^^1 jjlpL^ 
**j t (-«-,*» jJI IJla l Js- (^L 4j|Jij liijUl I It, >jj>- pj-Jtll ol ,^-U-t jJLp liUij 
Dji t u&S\ li* 4ijU ^ Ul ,jiUj)!l J^JI ** SjJ.1-. 5i^p. *J OjSS V Ji Alt 
(^^iJJ ^LU-1 jl c ^Uj^/I JU^I J [S\j^i,\ ( yjii\ lift jL^lpI Ol&k J!>U1 

. Y"\o ^ ^ • i ^j jjipli A jt ULJi iy^-JJI flSi-l 

La d&laration des droits de lliomme et du citoyen et la jurisprudence, Paris, P.U.F.,1989. 

Delmas Marty, La jurisprudence du conseil constutitlonncl et les droits fondamentaux, 

droit pfinal, p. 163. 
96-377 Dc du 16 Juillet, 1 996 Recueil, p. 67 1 . Of ) 

WO 



^jL^xil i^joj . "Disproportion manifeste" y*Ui ■,_■ .- l'-T jjj ajj-Li; ^jLa 

j** ^J t^ ^ ktf)M J^ J 2 ^! J^ ^^M Jj^ J t^P t^r^l 5J*L~* J*i il>^o 
jj->=> kill J-?~l ^J , -* J -fJ ^L*-^ J' l$*j* tjT~-" SJt-C'L-Ji. |JL«J> ,r JLi fjj-i» 

"Disproportion manifeste" ly>U* j J_o ^JUl *l jJ^I ijjj^o aJLp ^ l~Jy 

olij JU** ^ iibi^i oIjLp SOp ^^^J^iJl <jjjLu,J&\ (jJL^Jkl jils>l Jij 
"Disproportionnes de <ui iJLLl i^lidl *juj JjJill Lgi« $ (^Idl /»ji_p { Js- 
U»jl.| jl "Disparity manifeste" ^J>\ji\ ojl „i„rJl jt maniere excessive" 
oj^-jj I* jl>-jj M ^JDI i_~- UJ1 aJLp jl "Erreur manifeste" jjJLiJI ,y 7c^l_pl 
Ls^i iSjjz-*-d\ ,j~b^ v*^J • "Manifestement injustiable" h^>\j <ajJ*> 

6jj . tiff i (j.Lw-lj L*_j-4 F-j-tltil j-L2j /J**- iy/» -^-JtJI «jjJL2J (J->«J Ol (_gj a " .-t.»iJUI 



20 Janvier 1 993, Rcc. p. 14 . h) 

."jfclj ( L*JL>u L«j AA ,jjO iJjLj a*-j^ lOoLj^lj j^sJJijjS^jJlXjUJ-lt UaJ^ jl»Jl (Y) 

Thampson V. Oklahoma 108 S.G. 2687 (1988); Stanford V. Kentucky S. Ct. Req, no. 57 - 

5765 (1989). 
Chronique, France Annuairc International de lajustice constitutionnellc, 1996, p.692. {X) 
Chroniquc, France, Annuaire, op. cit„ 1993, p. 51 1. : J&\ (i) 

Louis Favorcu, la conslitutionnalisalion du droit piSual, ct dc la procedure pdnale, droit 

pinal contemporain, Mdlunges Vitu, Edition cujas, 1989, p. 188. 

:>JI(o) 
Feidinand Mdlin - Soucramanien; Le principc d'Egalit^ dans la jurisprudence du conseil 

constitutionnel, Paris, Economicn, 1997, p. 197. 

W1 



^i ■_* JUp Sjj t-sdjl I ..>....< jl&j jj^L^ul (J-* 1 ajjjJL^JjI f»J-j<j opL^aj (_v«Jj_iJI 
• (r) ol»ljUj aU)M Jj^ <^l 0- A 5^111 ^ l^U ^^1 oL^uJl 

Xp juS"LJI Sjj^ ( H Y pJj k^oj^\) \\ <\ Y £u- ^jjjj^I .jJUll ^jt 
UJaJI ib^jiujoJI £a£aJ,l pLisS ^fi i,mil ulljbxa-V * 

^j SjJtiL* Ljkjjj S-Jiku *£'$£■ j!>bi- ^ jJ>o AJ^* ^li-i fo^Jl L»i i 4-£yM 



80-127 Dc d es 19 et 20 Janvier 1981 (Rec, p 15; Grandes decisions, 4eme eti p.477). ( \ ) 
99-411, Dc du 16 Juin 1999 (Annuaire International de la jurisprvden ce \j-ia-j\j 

consUtutionnelle, 199, p. 624. 
87-237 Dc du 30 Decembre 1987 (Rec. n° 63). ( T ) 

96-377 Dc du 16 Juill 1996, Jo 23 Juill : JH\j 

Decision 2000-433 Dc du 27 Juillet 2000, Libertd de communication (Annuaire : Jiu\ (V) 

International de Justice constitutionnelle, 2000, pp. 738, 739). 
B. Genevois, La jurisprudence du conseil constutitionnel en 1987 :<iiLk>-t5l •_^kil(i) 

(Annuaire, op. cit, 1987, p. 596). 

WV 



^ t-iLijJl ^Jy JU. u *cS\ o\ Ji\ UL*J1 ajjjjl-jJI 4_*£#JJ c-aS jlSj 

i-Jbi-l U»U1I J> iJ"ibji-Nlj . «uko-!jjj (D^UJI life /»L.tj oL^IjJI OjiLi ^ 
,_£» cJ^L>-tAJ ^j-^^l ^LuS/l *>jJL «ui t JjIjw J5wj L*-bi« d)j5o ot i-*»«j 
HO^I (^ $ ^ "^e-l^ssr^ ljjj^ti\ of b-i dUi *j-*i ^> . i-Sb^l SJL.U1I 
. xjj-pJI J>«-« Jj«-iJl 4jJL>-1 (^JLlI ^JaLjJ-1 jl jj,../l\\ *-» i_.,,,^b^4 jJLL <_jLS_*JIj 
j! ^^H^l J*JJI *J iP iilWl SIjLJlI ^ V £j-ill ajJLi cgJUl v-— Ldlj 

*Jl_JaJl oli 4_JbLl JLniVl «-j}Ll>-I jJLL iilL^ *-^b->- 5LiL«_« jjJL ol «d 

(--JJarlj c d^JliJl iJlft Oj-»-sAo ^ eljLd.1 ^jlij OjjLSJI f»L«l iiljLJ.li . 4iJb>«ll 

V stjLAl TjLj>i (1>^3 Lfc ^yij . SJLSwi oljL— « o— J i^f "r6aliste" v^'j ^j^ ^ 
J. iO>^- ^dl SJ^LaJl jJI Jil i_i}L>-N Uij LlbA-l aJUUII o^b^-l £. ^jUii 

t-J.,L^. "^ .o ^1 jvjiJl Pju,tf ^ iiliJI oJlA 1>A>Cjj . i_^«(blll (^O N i»UJl iaJUfill 

f ISCp-i ip_j-»»w« «ijji~oJ iJUoi ^ o iuJ TV jtJj < JS A ill \ ^ ^ T jjJa-Jii V ^ LIp ijjji-« j ( \ ) 

. i*jj_jiuoJ iJUai Y \ ii»J ^ \ i -Jj ij^iiJI jJ X * * \ JJjj V ,«» LI*- 4jj_ji-rj (Y) 
Ferdinand M6hn - Soucramanein; le principe d'6galit6 dans la jurisprudence du conseil (X) 

constitutionnel, pans, Economics, 1997, p. 191. 
Marc Vcrdussen, conturs et enjeux du droit constitutionnel penal, Bruxelles, 1995, p. 133. 

WA 



cJli dJLJJJ liJ^j . 0) l$Slk; <ij>o>j UjuJj£ Jju aJL~. ^j t LfoU*- f>iil 

ijjjlill JjL-jJI I»yL) V!>U-| jj5sj jl j J-*j V c LgJLiJUi- jl LgjJIji jl *4^_^>- 
l*J ^ t i->_^M J j\ sU-l J J>JJ OjSC (1)1 Lf i ; .J> J j>saij N jA\ i*J~Jl 
Jl dfcj^ J* ^j- 5 ^ »Jj-*^' ijJJ-l J L^Sj-^j *jj-2j<JI r-jJJ o!j ' L*jLipI Lfl 

V (^jjtjA>- Oi^i*l Jp SJ_>-lj hjlp *-i&y 01 LJUJI 5jjjx«ijJl <ujx?J.I cJUtflj 
ic^^-l Ojj ^» Lfj*-lij ijjJwJl «ui JJiiJ ejjj-M» _^p J *\j>- a^*jj ^jXxj L^J jjUu 

. ( - y) £&> tij* i^aicAll aj^J-I JUL Lc t L<j"Lo%.j 

JLe coLjjjLp iA«ililL^_^ (J ^cJLS' ( _jJljo>*is r jl <>b>- i_jL£JjI JLc 
^>«_~Jlj iib>- ljIjxjjI JU> liLij^l *j**j> JIp i_JbJ cJLS" Silil olft j! ^Lj 

^^i-lj <>ii>- ylSujI Jp (JLiiNl .*/>* Jp i_J>1*jj t(5l^ ^ ^yvaiVl oJU>-j) 
JjU;VI <y ajj^jlJ.1 «^L| j] cj\jJcJ r \ ,_yaju ol *pj {cj\^j> T ^^Sll «Jj-j) 
._~^>. olyi-. f ^jvJ-l jt au- ^ o t^^-Jl Jl UajJbJ ^yMii^l JLJ-I J-^u; V 
JjjJLp cJ15" li^ -u! ja I A e^lil aJLp Cwat l* dJUi Op J_^j V *jIj <, Jlj-^l 
Je «ijJ }li 4 «jUI bIa <Sjj3 Lc t_4>-f Jli;Vl ^y 3Jj j,-. w ll l?cJ r \ j\ * i \J r \ 
. (JliJ'yi ^ AiJ. g , : .>. l l A^-l jl 4jbM ^ Sjj-Sll ijjijJl ^ JLil Zjy&- JLiJ^I 
ii Jl^oJ.1 ondL| jl 5jLA.| cJLS" li| jJcS ^ Jl^-I c3Lij^l ij^^ of dUi ii^j 

. ^S^JL>vo jS- 

Jl Zjjj^oil ^ijj t A-jSi^. Aj fjjj ^JUI jjjJl J jj iJt)U^-l j! t J*jill Jp 
^ jl^IjJI J*iJl ^ ^UJI jS"I Jl ^iJb^; ai 4 Nj . i-Jbi-l <JL.UI LJ^il 

V Ji Lr 4 Ljj ^ytJl ji ic^JLl ^ o^ULiU i^JL. JU-I ^» U^ iaUl i>U! 
jjJjj viUi ^p ^j^j Jj ^-ill jl VI . j^U Jj_^i J$D oJ_p-Ij aJUL<-. ^-Ua^. 

Marc Verduxen , op. cit., p. 136. (V) 

. «iijjijj» SjLsai Y \ fc^J ^ \ t -jj i^^oill i Y • « ^ iJjj Y ^J Up ijj^i ( Y) 



I \ bill c ciiJi JLLi . ^Lill UAjZy, •J5b>-I *^j J-pLUI ijip tiLj-iil 
Ifijip 4*1*3 i£^>. ^i dJyuil y jl jjip ,_yio ,jlJl oLjjJLp SVailLlj i^U- 

o>^-ju Jj«-AJLj c~*ij ,^1 iCj-i-l cJlS' ^ L^jISJjI j_»_*j ^1 _^ c-JL^^j 
^yJl oLj-ap £ £ SjUIj t c., Urt >- ^1 sjlpLJ.1 j! JjlirVl J\ ot aj J >^ iU>»^ 
^y ,j^i *J U 4~-~Jl trjLal^L *ljdVl ^ji (jJpUJl *-« *LSj-iJl ^UaJ ^Ip ^^j 
Ojili ON s sljLwJtl Tju. JLp Uj^ a* V villi ol VI . dJUi ^J^U Jp ^1 
^ «-^j Jj t cup*; (^^U ^Liil jjIp (j<,»f...»>.lJ aJjjLxJI _)^l^il .s-A>=j V oLjixJl 
jiiJl ^^aju *£>^-l ^y («-g-'"ll ajjia>- (^JUi ^j& j**j <_$ iJl ^^a^iJl J^UJl ojLipI 

LS J>\2\i _^ ^1 Z.sJLiJ.1 j! ii/LsJj 4j,../i.-^iJl iJ J-r IilJ ij-JL oLiJl ciUiS'j 
,_£ Jill Lgilil JjtttJl ii*j>- {y> ^jJLdJl Aj>w!»j JL>=X; rt^Ia { J& iaJbii-* i>ji*J i«5cM 

!i) SljLJtl Ijuc J^U-J ^ «. i-Jtilj OjSJ Ol i_-j>«j SIjUlI d>! dili SIpj . <u$Jjl 
5»»-Ul ^« jjijiliJl »>*y> o^V 4 ir^JL-1 ^ JJLJl JLp cjUlJI JbJLiJ j-^-f 

j^ L^ t ^^LiJl IajJUL iiJb>«_« cjIjLipI ^\ jl*x«J ( _ 5 iil 4... srt L, ? c-Jjl cij^JaJLl 
j\^Jc^\j t ^jJrl j_yU t-r^^J.1 jj-^l Ajj-tjL^Jj <£^U t_*l&jl d^l_jjj j^fdl 

i j$\ uil-ubU Uij 4_jik^>j 'Ls-y^y* j-^*-* (J& Wr" ^^" ^° d\-A*\ jy?i 

. iJjtwJ.1 4-sa>»*i la*>o *-« (_5f£J oLip 

^ pIjUjI Ja>*iJI i-JLkj LSLA-I SJUUil Ji SljLil ,y J2>*s)\ 6L> c iso^U-lj 

IJL* >iLJ <wJLkj U jA j i iol*Jl AaJUail j] 6_^LiJI y t-J-^JI ^i jiJ d A*p_^9j^ 

^Ul JLp Usli U.U1I J o^b>-Vl <Jj5; j*- s ,_wLJl Ijl. J* ci^Vl 



\A< 



jjjjaUI yi S^j^l^xj ^SliaJI £jAU «Ua.>U ^US j^IuidJI-VY 

j-^li ojj^-saII y>t± i jhi r \ ^j-iJ-l "h-TjJ (J* L-4-J-* Ijji jj_l_^jj| ^ijj 

,U 5JjaJl <* {jA: <jj}\ ^UoNI jj^il t _ r £* i pj^ 1 ^ J^>- dr 4 U=£L*>* ^> L *^ 
^ U^j <, j^i-Jl £j-«^ <-i» j-» Lj_-L«! i_i2J V (^ . oL^J-lj JjjJ-l aJLft 

jjjJl |JL» *bl J aJjoJI oUaJL. ^ ikJL. «-*_*«£ ^li+l £j-ill •djl-iy 
dr" (trf-^ U^ ^*iJ °^>^-lj <5y>*U 5jj>u-jJI i^JJl ^jS-ji^J t ^yjUj)/! 

t iJU-l «Ja ^j t L$lA)U»^ JUlp i_jL5aJU ip^iJLo al^jjl y>ljl (V «Owij U LbU- 
t^l 4jjj£w.aJI i*^2JU i~«l Ias?J JUj oLjJLJI O^U LjJLp iJt a^ ^yJl ic^M djLi 
<_,» J-^a-ftJlj <U«L<ii>-l j»X>»j cS^LJl f-LyLiJl tljLft t (5,/^ <**-Ij tyj • Ifc-*-^ 
(ji^.V 1 JJ^ 1 ^ ^i iljiJI oUaJL. ^. <laJL. <L*j> dljLto 4 4-sy.i ^jLpjJI 

l#L^ ^UL| ^ili J^^ t ^bJ| i>JUilj ^1 ^Iki jlo- ^1 ajjj^jlJI 
. i-JLsiiJlj i-JUj-Jdl udLLJl JU^L jLlu L. JS"j i A-.UJI UJJjJl JL^-I 



oLJ-1 <j>j>- j\ iwukJJl <Jji~\ ^jJLp *IJUp| J5 (1)1 Jp 4^« V ojU.1 C^-AJ JLai 
jjj^-jJl L^JLiS^j ^1 o>L*Jl oLj^i-lj tij-aJ-l y Lft^r^j ui^>lj-JJ i-s^LiM 

l^kx JJoaJj! pL^Vloji^ol^^ jjJL*.jl)I IJL* j-« VY S^lil cuvaj L-S 1 

U-S" . djjjlill LgJLp iwJLu if^>- (jwaliJ.1 (jwij^k-xJl <j\JJs>jll iwJl>- /** *l&»- jI 
Jj^l oyjJiJl ^ ^ o\ JLj«^j * (ij->-I UJLpI Xyt * JLi JL-^I j_^-JJI (1)1 

L-UJl olkJUl j.IjjJIj i^s^L. ^o £-«Jl J jj-l JIp * ioUl ^ «_JLi!lj 
1 5t^JL ajLJIj oLJ-I cSj^-^" ui*-^j 5jUJ- Vs^' ijl>UJ JLJi^Jl aIjLs^x^'VLi 
jl 5-jSl^- oUlj>mj liiJi iwiJlia {y> XJXjw Jp SjLLI aJLjJ iilliJl ByLAJl J ,y»jj 
cjLULJI d)l (_jip jLw.^1 jji-jJl ^* 1 1 o-jQ.1 c...,rt't U5 . ^L^i^l Jip iijb} 

^ya y /00 li\i\ C.^aj LoJ? . SjjjJl i_$j ^Lj.1 Jlp ^Uu CjLj_LjJ| OjjLi 

\Jja£-\ i__»L2j| Ol£«l oLS' iJ->»j jl ^y-L-l d)_jjLaJ j5^ *j| ( _ J lp jL~u\M jji--jJl 
J\ V-JL dLli ui/i/L- JbJL^j r,Y /\Aj Y / W Ouilil ,y L^Jp ^^idl 

^bjJl jt ApJLII oLUajJl JUp! Jjj- i£j>»j Jj«J^ jl^l ,_,» ,_y»Ui-i Vl ^j^aju 
^ j*eA\ olw-^aJl flO»«lJ o_^- jt ^yip ojjS'ill ejlll C^suj . oUj)ll 

*Jl^Ll iJ^LJ,l iLUJl Jl ^iji .iUS ^ ..ft...»Tll jl SJkUl SjJLUl J IfcJLp 
^i c_L-jd| J t-^-ip ,y JS" iiU» JLp *\ a^lil J J^jJl jji- jJl ,j^ U^ 

*£iL^Ji JS" <JL<-« (jJlP jj^.jJ! IJLft y> <\ Sjlil CwaJ U5" . il_^Sll JL>-! jj-jj- 

^ ^L-il ,jl^o (juiJliJi JJ ;L~i)Ij <JaLJl />|0>c*-I J i_-L»jdlj JjUl o_^l- 
^ Y SdUl Cm* US . O^LiJI UiJL^ jJl J15LS^I ^^Ju jl oVU-l j-** 
4_JU> ■;-,-?' La loiJUo ^ Jp -LjU^-I c^lf-ljJL-l iJLs^j «^jJLjJI o\ ,Js> jjS^jS\ 

Silil C— ^aJj . >-9jjJaJl ^*- J AiU-sij ^»jxij ^1 hjj+*Jr\ ij^>-\ ^>- tiaSi 

iU^L. A>db- aJjJlJI Ol JLp ajl-JI i;L^>. ^ v«JL jjJl^jlSI II* ^ \ /Y i 

. *jUJ-I a!* OUsii SJUi-l jl ImUI ol^l^^l 



^AY 



jT ^ju oi^i j* > ^u, jl jlp 1 1 \ r s^ui j jik#i j^^jdi ^j 

^y Y \ A oilil 4jjjJL-xi /»JL*J bJ» Ljlil ^ 4jiL^Ml AjjjX-^JJI 4-*£>mii Ojiaj 

»t**J cJlS" j£\j t \ AV i iio» iJjj \ A ^ j^U» Djjli AiLsAll oLjJbJl OjjU 

<_aJL^ ^AVi k~M<Zjj \ A OjJli «jlSi <_$JUI ^L^-^/Ix^jSIjl..^ pUijl^I 
J$S£& l^lfSl a* jt^JI ^* »bts-Nl U* it ,^JJI jlx. 0l5j . /JJI 
<ol Jp UjUaS 4-JLp j£~A U jij iJllSfl ajj^l-jJI i*5ohJ.I c~*i jU»j . «LM 
. jj2**a5\ 4*ou Js- (^1. « ( _ y -.L«I» J>- jUaJ J_^9- dLiJl aJU- J J-sfliVl ,y> 
D^i (, I JLil IJLf] LL.Jaj *j! j t JLJLpUJI ^ jJi ^-il <uk*j ,j;ij| ^^idl jLi>-l 
SL>- J\ » Uy J^ 5LJ-I Jl j^c jl v^ 'W^ 1 <jr* J^ AlaJjll oULwJl 

N <u!j ULk. ^J j^Jil st>l >- of tifcJL^I ^ c jllSlI jj^aJl *JU ^ L. 

O* '****>?* •****■ J^ ,>• *-b-dl tr^ji J^ fO!*^ cr* ^ f^ JjJi>^ j-JL— JkJl ,j^uu c«ip ( ^ ) 

f U! .yliMl iUVl ^j plfJl *^Cc Bundesrat oljj^^JI j! Bundestag ^'jX^J! oT ^ JliVl 
illiiSj . ^i\J.\ Ciy\i t/i jl jjS^jM SJUjCU iiJL^. op OjJ^. lil LiUNl LJliVl i*SiJJ 
U^Lj ,^1 <jU*Ml ^ ij jt+M ^J i^\J r \ UjiJ,! o_ r o». ^^31 j^~.aJl ,>• 1A Jilll 
JLp .yUjJl jjj^, ail ^\/a Sidl o^il tilJJL^j . Lf J«JI ^U-l til*- J *iiJi j iifc »Wt J 
^ Uf . jy».jdJ JLwdl JI^JN/I jl tr J«]| yULl lib- ,y LSLi>. Jy_ ij j+.J-\ ^j i! 

. y-JLI JU-j^fJ ^ ^ e yi f jj| J gjt* villi Cii JJ 4i j (Y) 



£>LJ1 j* cJlj L. ^LUi _^\^S\ b\ N j t SLJ-I ^ ji-l 5,Ui- oc)L. ^1 ju 
^y ,yL^)!l Jkj Ol <*-* v^i ^ * jJ-l I J* iU»- ji^d SJjJJl ju .ji ^jiSfl 
4X^ L$J ^ ^ Uil lift <Jli^l ^j^-^l JUSC>JLI CjJL^I J . ™*j>d\ Jit; 
oJL. j-jIJ5 ,» ,> ^JLjd o^J-l ^. \j~S lk*J c^" L^it N| < \ <\ \r 

^Lgjj-)/! ^ t-JLu ^ <\A I o-i ^^ cjLjXJI OjjLS 01^ i JU-J^JI ^j 
(J ^^ ( ^Lf>-)/lj5|t«^-j ,_saJl HA£ «!-. 0_pli jJUtf 'J\ ^J\ ^Uti^.1 j_Ju 

.^Mao^^A, YS^y-Tj HA£ iu-^jU ^ <\ ^ USU- L^lio OjJU^l 
*LiSo 01 »— ^>j ui^-l SL^- ^ jJ-l ijL_o->- 01 ,_^| j^LiJl 1 4 *£>• ^ c-ajj 

. p^— ^r ^^iaiJ- J»L4-I »Sli ^jju ^Ij- ^ (j/'Upr))! jJ^i oLji«Jl OjiLi ^ 
^Lg-jr^lj «-»_*«j HVAc*J Hi *ij O^JLiJl jJLstf *JCJ-I IJL* pj-h* ^j 



Marc Verdussen, op. cit., pp. 323, 324. 

Raincr Arnold; constitution ct avortement (xe cours Inter- : y.yZ ^ *A* HU-. Uil -Jl ^lj 

national de justice constitutionnelle, constitution et Biodtliique, Aix en Provence, 7-12 sep- 

tembrc 1998) Annuairc International de justice constitutionnelle, 1998, pp. 436-439. 

Raincr Arnold (1'ovule fdcondd) Annuairc, op cit., pp. 443-446. 

Marc Verdussen, op. cit,, pp. 325,326. : <JAy ^J U^Jl \j\J^ Oi*^-l ji^* j^' ^ 



OjJUtff . ( ^4^pL~>-Ij i^l^p-Jj (therapeutiques eugdniques) J^Js i-jL-V 

J=^b sLw>JLJ ijjJjS/l i^jj-^l J-jb^i Adjj jwiJl j^Jl iLoJ- ^ULl (T^^JI 
JiVl VU^-Nl ^-JoJLI i.UJ-1 JjL.j ,y t^ L. jL^-l ^JLI \Sj\s 4 £»^l 



■ (Y W 



l^jjl^O fjUa ^1 *bf j 4 4j>«*aJl (ji JiiaJU J>- ^i! v_iJU^ N 4 jjJUJl Lfcip 



.w^f 



4kLJU i£3jj^-<° 4i>-Sll sJLft 4jL»_>- d)lj t «embryons in Vitro»Lul J -*^i>J.I 

aI_}J| J->-jJ "V 4Jl jLw^Ij ilJJij 4 SjjjJLuO 4-o-J 4J C— «Jj fjJLjJ Aj^jJLiJl 

oJlS" L»4^ 4 iupb*fi> ijj^kj oJb»-j ^1 41>-S/I ^ PjJl IJLa (JLp SJaiLsJiL 
?JU« p^ JA ^yU J-iali !>\i . JaAi-1 IJLa SJU cJlS" Uf>j 4 Ljj ^f ^1 tij_^aJl 

. (o) su-i ^ <**- j* siiiuai o^i csiJi ouyu sijUi 

^yi^j <l)i Oj^ 4 JUiS/l j^ £ji!l lJu*> ^ </>«iU i-^s-j^ Ijjjjii] t-\Jcj\ ^l *>-jj 



Rainer Arnold, op ciL, p. 446. : jj yu ,y -Uj jLL. ( ^ ) 

Marc Verdussen, op. cit., p. 328. : U&y ,j *Jj IjU-. *SH-\ li» Ju\ (Y) 

D6c. no 64-54 du 1 5 Janvier 1975, Rec. jur (T) 

. JjUI ^gi yi dl jUil jl^Jl >JI ( i ) 
Ddc. no. 94-343-344 du 27 ju lllct 1 994, Rec. j ur. const p. 592. ( ) 



\A0 



^p Sal (^pUJI) ui4-U JiLu^lL r I^Nl f JL* ^y r Vl j». Jl ^ sU-i 

s jW-1 1^* i/li e*-* Sjj^aJi s^jj ( h v i fc*. jjLsaIi ^jjJi OjJLaJi *^j 

JUj^I j^-j jl yWJ J,U-| ^> c-^yJ U lil cHJSj 4 (ijL^-Nl ^l^-V 1 

Ot ^5 V sLJ-l ^y ji.| ol LLJI iij^u-Jill 4-*iUil <^wii t LJL^-t J j 
fVl J>- JL* J_ > ij i N sLi.| ,y ^csLl j^oWl ojJl^j-JuU^^IOjSC 
J* UiLL*. jl f Sf | sLJ- liUuj ,y l+^y I j^^^i c ^ly^lj SUM J J^U-I 
iZj^ J ^L^-VL £*~i ^L-^l OjJUJl *U- TjlJ.1 IJL» pj^> ^jj . Ljjul^ 

sL^o^.^l^yi^dtftyiiAJij tf SllsLp. JpJiLU-l 4 (JjVl) 

.>»JJl|&^j!j.U.|^l 

LjijJLJ AjLap-j aJ^L*- S/Ij ijj-^Jl 1-g-tJlJLl ajLo^-j a-JLjNI LjjloIjSJ ajU->- 

U--JT- f NT ^ ^Lu JjiIp SaN j Oji iJjJL^JU ^1^)11 015" IS} t (asllsJI) 
\Xa Jl« i_jUi|oS/ a^L^SM 4jjjiw«jJl i«ioJ.I cJU Li'.LiUSjti-^jUj 4jj-vsp 
Jj-^aJ-LSJLU oNU- ,y* Vi-^kuJ Nj i*-*sr- *L*t S^Nl oXo^* JikJl 

.^LpUafNl^jJ.! JL* 

Dec, 27 Juillet 1994, Recueil, 94 - 343 - 344 Dc, p. 592, Luchaire, op. cit., p .28. O ) 

Pierre Cambot, La protection constitutionnelle de la liberte" individuelle en France et en (Y) 
Espagne, 1998, op. cit., p. 117. 

Pierre Cambot, op. cit, pp. 114-120. 



\~rh u$J SL>*A3 4*r jy>- *&! ,J> ,ju»JLJ *Mjj *i^~ (^jJe Y "\ Y j Y 1 \ 

li| 4if VI . oU-l ^ Ji-I ajU^- jp 5L^i II* ( \ • SiUl) 5J_yikllj o^Sfl ^U» 

, v.jUjJij /Cj^Ji cjLykJLo c- ar Jl i^wibJj j»j_p -^ *JUcj Lc (J^Ia^-VI 

^-til Oh 1Ao ^ ^jU Y 1 ^ OLjyi J^aJL JLyjty ^ui^il c^iij 
t^v^Up «:# ^ ^ i^UM sU-U ^Lil jup (jt^dl) ^LJL-I ji>Jl jbiu 

Ujy ^1 VM-I oUI^Lli SijlSil \jjt-\j 4 i^UM ZU-I ^i J>JJ ^Jll Uyj 
j/JI oU^J-lj JjJU-l f l_^l 0U-** pjst LjJlkL. ^*«j XJjjJI ol : VjT 

<y dlJS JUS, Jij . 0U-*aJl lift j*ijA ^1^,1 oiij^ iUjl JQjJllI JLs ^cl, 

^*iJI j- U^pj ob^ij JjiJ-L jj-LJil ^j^x) £jjj.l *L>*jJI ol : UU 
jj^-aJt I^U-i yJl j»*aJl ipj^.^ JU x^ Lji.U-p- OU-^aJ tS^-Vl ajjj^jJI 

(O^J' ,,ift hjj^> (Sji uf- W^i* ^I^jlpVI (TjJ. jj* jd\ li^xtt ^JUdli 

«U>dl ^JUils j>J ^bJLl ^iii ^y J^ ^^2, ^ jl; JjXwlJ j| f : ^ 

Marc Verdussen, op. ciL, p. 329. : i^llj* Jal\ ( \ ) 
UY 



. x^wJL Ajoj>m «JL*dU *Jl*iJl JuUJ-l jjj^J <LpUji>-VI ljjj+fli\ 

. X^JJ %«* cpUll P^i-I Ui>Jl ^1 SjJjiv-jJl 



\AA 



*-•£* (O^l J^- 1>° ^kjJ-b i3>*-H o-L-ul Oi r JLiJ \^J L^^jl 
oKJ o-Lwll li* uh Ojl^xJI l**^ <y p-L jJl v_w.UJlj Sjj^aJl oIjLjlp! 
UjjP SjU^ ,_,» j! i.UJ| i^^Ul! J cJ/ *U-,) jj^-jJI li^^w JA ^5J| jjU 

viik t ^ f^ldlj Sjj^l jLUl <y ^iil L^U ^1 JLLfll Li cOJIjsJl 
0JL4J -u^jUx Jvu. <1)1 *illr V aj! H\ t <iSCLw. juju* ^ SjjjJlSj &JL. p^-iil 
^"L L-Jj . \*j*yrj LjJj-^vsw cjb^i-lj JjiJ-l <ui oiiJ ^JJl OsLl ^j 5kLJ! 

dUL- £• uJjJLkll OjLdl £»|JL>-)f £>-2ll Ifi JL-il. ^1 oUU-silJ ^j^ 

ijjjL U-i oUU^oil «JL* Ji*-*.? 
. ( 5^IJ.l^^.^ba.Vlj!.J*4Jlt)j^t)!(^) 

. iJ^iuJ.1 X^fii^M (Y) 

. objJ-lj t3jiJ-l jAj>*J ^L-il jlj>- aJIp (V) 



5-*j-i Lu.* : ,y> ^L* a^J Js- OLo.^ll IJljJ ^i ..Jail ^ U,Sf I jS^ 
j^i* <.Jp oLjJjjJI u_^L2j jjJ>UJ.I j_^ d>T c-Jicj ^ JJI oLjJjJIj ^Sl^l 

0! [^r V ^UaJjJI ujiJI 01 «-jW»j IJJ* • ailj^l « JLa ^ _^^^ j^jufl J*i p-jjj 

^ - p.| J^il oLjIjJI OjJli aJ| j^^j L> d)l y* twmJ j-^IjJI « Ju» JS'j . «Sp.J_ r -Jl 

jl J^iJI I J* OLS" LiLj^i t ajISojI l5 JLp JL>.|jll J*iJl loL. ja .^aIjJj «>>-ljj 

0jJ*l£JLI JU 148.^7 JL>^ J OjJUJl IJU l4^kj jJl JJ^Ull .jl JJJi t UL- 

t a-jJIjJI Uy>Lka j t 4*^f jUL| L4jLo^>Lc- ^ ; Lfili jUi^l Iajjs^j> t <ulSo-L 

1 L^ijj LjjLjJ jj^aij ^1 <y>j t <liIpj rt-JbJl Js>L« ^ SJ t iolil Lfr./rfl „^.>.j 

. l/ A*JI l+^u ^1^1 Om WV 5 <>> js*=JI (i4 cs^ 1 cr*J 

Jj-<J jjju^jJl ^yj-soJ d)l j-^a-« ^ LLJI Ajj^i^jJl A-oi\shJ,l tliJ.S'l iJLflj 

Lft^^ Oji 1^1 ^L-l ,_Jp i±Uij 5 «li1pj (^JlJl Js>U» Lfivsjj UJb-j JUiVb 

4_*5^-* jjJJaJ ( j*u, i)j$S Ol j^ai J&\ ^j t L^ jl I4JL}} jjj^, ^1 ^ 

Ui-*-" J** (j^ ^j4*' f LJ /» Jju 4j1j t I4JU *LJL LfJJL-ip (JjSo <1)1j c £j-*s>jil 

L^-Jy oLjJLJl OjjUj (jUsUJ.1 ,_,!& ^*i ^1 jLoVl 5-aLc J-4j»J| ^ 

^-^^J^^Ji^u^^lJl^L^a^iJj^Ol-JLa-^l^.jjj^V 4j1j ; I ^ ,.\£j 



\\- 






aHnhl.VV 

^ U^SI ,_pi lg Jt>U-)Jl tpjj ^1 4jIjU-^j jjX-jlII JLIj^aJ Uij l^Cjf j^[«j 

. Ct >l^L^I IfrJtJ ^U* £b N U l^jjjj J^ XJ153I AJiSfL. L^bSI 
t-. jj_^t JjT ,ji L1p i)>^i tS'T^S^j SJLpUJI (.jilill JJbJ.1) o^ UUJI ijj^Jdl 

\o s(o> iJuJl) ^^^o^_ r!- ^iY^ (yLfc-jJISOi^l iiijji-olS-SLtf ^YlU \o f J J 

.«^JI^il^l^Y^tJue r iji r ^* 1 l^ 1 f UViJuJi)^ ( \ ( \vi^ Ji i J j^r uJ iv-'J | 

. dl 5jLl>l tilUl ^ <\ ^r fc- jj>. Y J» Op Jyja-* ^> 



^L-1 ^ LjJU-«i*-I (»Jijj 4 oljJL>Al 4**il£« oLi ^ ^V £-J MY »ij 

4jL>- yiiy^ j±Sl UJl>- LjLjjI A-aL^Jl jl aJLp -JCi-l J~*u i La ocJLp- t5^L>-| 
rtJUj oljJLi*il i_p^ilSlo (l)l_i ^ ^ <\ 1 « iuJ ^ AY *ij l)_^L2JI I g .1p ^ 

t ^j,./j all {»^)ll J^ j>^ Lgilj-^ulj t L\^P l5 Lp LpLkilj 4jjjUJ| ^yaJL^no 

USU11 cJU>tj . 0) LLJi iJuJL^ UoJb- g^ill L+*l1 jLot L^JLLSj b\ bj> 
La\j>-1 ojji*H LftiJL>- ^1 _^jIoiJI Jajj pytil ol Uil IJla J I LLJI ^Jj^x-Ul 

iL^jlj^b c ijj>\>-j 4_w»U ,ju Sj-^JLyi SJUfl Ljj /»U1 ^j-ill6lM| t J»-aJl; 
Jl 4_j jj-*Ul ,j^Jl J^" <JL>* (•-£ Ji*5 Oi^ 1 ^l^"-^ 1 ^ 1 Si J^ U»Uj1 

j_^Hi ijjJLL Nj t U-*J^ ^lAiS Oj-»j-~ M ^ ,>lj^^ * f Ij-ON 
Ljbf 015 j] j j»4^l|Jl 0lS"j t lp*J jl Laiw ^ OjJUj ^1 p^JUit js* J* 

U t «-£! L«ji l^isflLj t i-jPUi>-Ml SjjiiiU S^Slj ^^ L*i-*>- -4s d)jj«Jall jyiJl 

jJLp Uj-wJj jj^>cj N *j>^ J-*j ^j ' 1 $ .. ^ Ua^- y>*r ^j* *: ■ /» > *-^JI *i>*-l 
. ^JUJI .UL, La^j, Uji>-j JUiSlU Nl JW V jJI j^uJl ^1 ^»^ 

SiiL. uu y^Jl 4i^>U ylji JLp JJjJI L.151 ^j c ^aUI Lj^j S^p ^i ic^r 
dU i pVj . alj^c-j J*iJl IJla Ui^ jp Ll~ l^JJb-I ^dl £Sl^Jlj ^1 J«ll 
^ 0LJ>! ^ jdl UjJl ^-Jj- Aj^iJl Salj>l ^p ^jcJI jaU^ J^ ol 






^ ( \Y 



L_>-jL>- l£jL- ^j^SJa cJlS" LJiS" t,jey*s5\ iiku ,_,» 4_»Jlj Jbo.^liJLo-pl 

l y~**- jl? lij ii)L»«ll <oj-4*j jjJUJl I JLft jj» iJUJI oilil x»l£>-l i_iJU«j ^ iJLw 
Ol^j i ibjdl j^aim.iJLJ V jijw 15jJL- ^bi-l Oj^UJU Liij JUj U_p lily»c5l JiT 

l^pjij JU- LjjIJu JUsS/ fj-iJ.1 *^k oIj U*JI 5jjj^-Jl1I <*5od.l c~s*aaj * 
Jsj-Ji t ojI*jL Augj»J| ^yLo Lc ol^ll l>i-* jjjb- Oh-* 3 <-)' "l^j-* <■ ui*-« 0l£° -J 

J lil 4^*111 o^j-i-ill k*z j\jj>- *jlp {ja aJlp c^i U-i ^ W\ <L«J "\A rtij 



• nY^ 

<e_j^J«^i t« 5jjji-.il iJLai \Y *^m YAjJIji^vaiJI i ^^ , \0 41^ j .-».m.j J Y ,j» Lip 4jjjU*. j ( Y ) 

. Y 1Y ^ \ o ^ pi j :jlpU Vjt LJl-JI ajjj^jJI j.ISU-1 
*-pj*>-i i«*jjji-i>iJLaJ ^0 ii-J Y ' Jji r »iill 4 \^^£ i— jJj^I Jjl jji Ulp Ijjji—i (V) 

ToA^ YA»ij5JLpl5 "\j>- LLJUjjji^-iJl »liC>-! 
SOjjjL-l tHjj^i^ii ijSLii \Aaj-J oA*ij5_j^«_»ll ^ ^ *\^Y i^> S_J_jj o ^ Ulp LjjJUrfi ( i ) 



^r 



«UwJl SjJiU ^SljJL-l oJLft JUaJl L| ;.**!.«> Sj Jr ^ c JkJr\ filial J>- j^SljA-l 

.(^^jdlLjU^lfljil 

JU> t Up ^jj-JlI j^JI ^ N A • V bill ojj^j ^ Jju 1 ^jiJl j^s—ill 
♦Uill OL?j . (r) UJLp iJUl Jl uiJLfc .yJI *5>l ^l^ i^- ^ Ail ^-U 

4iLjJ>- i£j^>- V 3 ^ t^J ^ t/^ 1 ^ ^^' ^ ^ ^ "k^ ^ l*"**-^ 

«JLa j-^Lp iJi>«j J "malversation" ^1 c-£ a-^U- j-^Luti ix^ olOll 
^jJLI jl~p| Ji 4*«J>1I u^ 1 ^^^ ^ U i (0 »UiJl y„^ I^jSj <c>l 



. lijji-il LSUS Y \SiJ U i ,4j Willi i> X • • M-, iJ.* Y <y Up ^iJ^* ( X ) 
Dfioision No. 84-183 Dc du 18 Janvier 1985 Crim. 4 juillet 1901, Bull No 190. (X ) 

Crim. 4juillet 1901, Bull No. 190. <0 

Crim. 4 juillet 1901, Bull No. 190. 
Genevois, Chroniques, Annuaire, 1985, p. 413-415. '°/ 



ji *\y.~* J$a-»Y {^U IuLla Jila. (> (i^UI J-xiil jjj-aj jIja-VA 

t dU JLl LiJauj . JLpj-^> j-» jj— iT Jij **. JUiSlI JjJJ- of U.Us> !>L>o jl l^j^ 
^ ^ \ \ SaUl <y. i-ilill SjJiil ,>• ^iJl ol 0) LLJI -ujji^-jjl ^uiUJ.1 c-sii 
^ ^ Oj-^-XpI jJl > <UT fcJ "H ^ij OjiUJL jiUJl JjL^i-l OjJLS 

^ ^.ai^Jl oi ,j^y«Jl jSo j>-\ J*i (^1 i-jI^jjI jl oU^UJl j] «jLsaJI pU».| 
ipLsiJl <jLi ^ Lf. <Jj**ll p.b-.U UJUJ.U jl l$_va*j jl l^ *-Jj*i-1 i-Jl^AJl 
i-jfjUM ijJbJ-l *ljj Juo JjJ ^-5 ^1 «JLJI *>-ljJ Sjiiil oJLfc oi ^ * Aj"-ji«i,l 

aifc r-jJWj . L^Jj^j JU-^-l 7*frj> ^J cJUaJl 'i/Uj! (j^CJj 1 L^JU o^jIjUL) 
t U4LJI5 j . JLuj^aJl isJUail 5jL*>- L^£jp^Sj pyJ.1 ^jj Jl*»l ' Uj*V jl 

Iflj^U.^ j;Ji ^ JJjJlU 4jiLva^iMl 4>JLs<a!Ll AjL«J>- LfC^^J f- jjX\ ^JJ <JU_»1 
iJj>-j cLj-iljtil Ov°^J S**jN ^l**^! S^ - *-*" d\>*J> (_j* (ji^l 3 " *Tj)J '^jj-^JI 
U^IS L^p Jb^ljj LfeSS^* of uUUi 1 Lfr~«l^ <Jl _^JIj SiSS jUo\l «Jla pyiAl 

f-jloil jJLJl d)Lj ^ Lf; J j. q-j.J.1 -JixJl 4_UL>^> ^ l.g "JjLaC t _ ? «-^ LJ5 
aJL^J Uij t$Jp i-JLuil JLoVU Jj^j^iJl SJU d)| : 4-«ioJ.I cJlij . Uolj^x^l 
5iO>^. SjiiJl aJLA L^.:.Ja:Jl ^1 JUiNl 0! tUUi t I4J J>^. V lf*ip ijj^lail ljiii\ 
jA\ l y>\ J iH\ ^1 ljJ>\^> L$aL£| ^ 0J9U ^j l^jj nljdl M isw»tj 5ij_Psu 
JUi^l ^ja AJliJi iliJ\ *jb JaJjl Si j . AjLJ-L o^./tflll Aj-Jlsflll {jJd Lf^jJ 
gjui.1 ^SUaJi Oli ^ L4J Jj_<^J.I jJiJL l4jl5sJjl &■ ljkA\ dill c*4J ^1 
LjJjUxj jt LfJ} JJU.I (^JaJl JUr jj i*JLS pJu ^j c UjjJUaj jl Ualj-i*. I 






\^0 



*bt Oj^L&l W-*-U^ t^Jl JSl— jJIj (3>Jl Ol dUi t iJL^Ij |JL>-lj Uiljjjj 
iijjdl Ja SOjJ^- UljJl Ljjw Ja^ ^1 p-UJl jjkJ L*-J Ia j>s * ^ pj^: ^j 

4£y>T Ouij oIjjJLp ^ ^ V ei\X\ liJUi JULo i. LftJ^A ..a-p ->'A->«jj ojjJa^xi! jUi^l 
J*- jJu I4&I JUaJL lfijL>- flj^lj OiUJl Jlj^SlI ,JLp aLJI i_ilSjll p^Li^.1 

. 0> sU-l ^ OLJ^I J*- JL* *lJtpNl jj^ ^*j»«j £JB i| i wUjJI J^JI ls,j>- 






\VI 



^1 ttljuaif! 
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vp ^joj t^iL* U-fJjl i oy>j * (jj j 'i ^'p fVJs «u5u>-l 5Jjt»j.l <Us<a>«-i o^J^ 
LsJpj . J*AJJ (^j^jtll iLw-)!l ^ jmj t (^^va^-i U-^Jlij t JjuU ^jlil jLu-)fl 
oL^ o~i ^JUI ^^a^JtJl J*iJl ,y> ^1 UjXA\ ±3*Z N J^iJU ^lil jh-^U 

aJjJL-J.Ij 4JfjsL' ui-J J^-^l v^MJ • ^^jl J^ ^■ 5 ^ J*-*^ ^1 -J^l i>^4"l 

^y I ,y JJL^, &y*^ U*JUj (i>wjdlj J»LjJl) ^l^fl J~iJl ^ JUa 
j5^5 N l^ V 1 ^ 1 *J>t~ll U . (^juJI > IkLl jl ^bM JuiJI) ^bJL-l 

ij^pj^ijll 0->c-jj "Lu^M 4-Jji—ll ,_5» 4jjjX«<jdl (^-JljJ^I (^LjfcL-J (jjL U^ij 
. LS vaiuiJI 4JL0 ^ ^yLi-l <Jji*J. AjjjlwiJlJl ioJiJL V 



w 



Jjtiii tfjlU allwyi 2L*a]-A . 

. 4*1^.1 jf .4JL0 tf> V| LsL>- Vji-*. &JA\ jLlpI <^V 
liijJLJlj ijj-4-i Ojj aj^L« JJ!)Lp :>j->-j ^ Jl* a A-Jyt-M-ail JjVl Ja^JlJLi 

f^Jtli l-£ J£*j ^1 A^I^j*-)/! ^>«J|j 4**LJ.I Jj»3 ,ju 4~~JI 4*}U J\y (T) 

LJUI! i^yu-Jdl S^SUJI Aiai"! U-i tplii .sL^^U ^jjjjl^jJS i*jtfl Jk^Jj 
Av»S/l Ou cJUi i iJjiJtl <> v a^li iU-vaS" JjtiU ^ alii allwu^ 1 j-iljJ Sjj^ 
5jjiP Jbo ^j 4 I4J* Jjtc*^ ^jjl ^ V} l^J J^JX^i V LfijA* & ' *£/M t.5* 
V (j^-ili Ot «li>« L? * Lfr» J-^J-» «>^l **--l» £» 'LfrftsjD d)jlj^ <1>I i^ju. 

VI 1«jUp Jb V j 4 IfJbf VJ Lji JUji V &>Ll s^^ Dtj «Up^> jjj 
Jju ^x Olikjjj-o «LjJUu» i£jsM a-» Lj-^-b;* j <5jji*JI i-,**-^* o\j 4 l$»jl» «y 
LjU< ji\ . ijJLJl V^^Ji ^jiiJ ^ <>»j ' «L^lSi_jl ,y> V jJU^» UjJtf 
Ol dJUi 4 U-p 35to jlS'jj Uj t iJtJLl iJjxJ.! a^-^lJ. _ 1 1 bill { yi^ j^x-oll 
^kpli 6jI~pU V| 4 l^ji*" -uU jAJz Vj 4 S^jsL-l a* 1 VjJt~* 0^ V jj^^lJI 

iJliJI SjJuJ! ^yij Sjj^/O aJLp IJUil IJLfc {y> 4jjj^*Ul 4-*£^»ll Cw*l^**ij 
JLSUJ W 4-J YA pij iL*i!l ^ ^° ^ jr^.- 5 Y ' l ° u-° Y f* J 5Xel * Vj ^ W 1 * 11 ^^^^ 



^bJui sjyjii ol jLp jui c — -Ij tUY^cJryj o^il jI^jl Jjuii 

L^JLj} jp ujjJ-I (_^j Lj»»L> fj-^l L^JUai SiJb-^« jLxii ^Js- *Li 1$j i£jJM »j£; 
•y ^-J-\ ^) ybLI J-Jj^' tf Ji »U*)flj U» . L^.:.^ a j>\jj\ yj 

jAj <.Lfo j&i L« *-*-& JL^a ^ AX» £*J VL**| ^tj tLg-lp ^-*f|J Uj_y_aL 

JpIjIj Ifftijfe j^lijj V^ 1 ^•■i-* 1 ! oUtj 4<>LiVl ^Jttj rtJb.u V ,>l>3l 

Jbulj 4 lijiJ jiS'Ij 4 o^pli (j^jPi ^Jj^* - <^j^d 1^1 Lg-"lj*J ' Lj-"U^J ^Jj>-I '^^■Ij 

S*-J» ,>« ^M ^^-^ I*** >^**J •** c-5Lijl ^Jl i^Sl^l j^Si ob jjS^I 

Ji fj-iil OjSo til] Jb 4$ j 4 j^_«j»iX)I JU- I. j«..-^.-»- C**3J Jij 4j^_«bU i^il*il 

4j <jh>cj \jJ\ lijjU <u cijj-nil o-jJl jJLp jf-»j»cjJl i£jj>- OLS'jl js\j! ,y Jjl>- 



. lijili ^311 4!tS illjji*5ll J-i ^ *Jla -ci^ jus., V^JLpli ^ LSCjJi 
tr ai ,j«- 1 J-ll li^J ijjjl^jJl i*-iJl Ljy ^ ^jjju-JkJl (jJ^J.1 JLS"T JL»j 

iJUuJl tJjjUallj oUlyJl J^Jl ^U, J^ ^x "ojMW IJLa tr £LU-i 
iiJUJL ^tdl II* L$-&jl ir^ l-u-j . Lg-^wj jl LjK.oul: J^ Ljj * j£?J.I 
£jjj •li*} 015" lil U* vi^Jl jU JUU . J**Jl *\&\ J ^ Vl jt i>^Jl jl*Ij£) 

^^^ pUpVI \1a ol (j-L-I ,JLp dUi fLtfJL. ^jj^jdl ^JUJ.1 ^U-l jjj 
d\j 4 gj--il J— p <-»jjtj ijJIjJl Jjjt fr>M s. ^ Lf«. jli JU5U»^JU iwi^-j 
1*1 cLUi J*fc U|j » 5JI iaJLj J-jJI v^U. JLp aJ^I jaj jyu N ^uiUil 

&>«jJlU Jim ^ All JUiVI Jjo^j ^ gjJtuli <LijjaiUI JU1...H „a \ 

^yl^-)/! JsLtJl JbJL^ ^ AjjjJLiJl <daJL, 4_-,jbr J^>- ^0 frjJSjJ J 3 :,,.,.. 
1 UL, j! LjLj^J iLiJl 0L5 *l_^ 4 J,LSJI IJLa JlSLilj ir^JLl ^ Jy^JJ 
(»Jt>>- ,>» jl t Sj^SoLa jl <, 5^5"^ iXjjL ^ilil (^jJJ UjSU JsLiJl OLS - *lj—j 
^ i£j^~j LS . 0^*1*. jl iLaj <Cjji-| 0j& Oi -ULiJl IJI^j (£ji~jj . jL^NI 

,_,* ^1) «jUL)i JJ jl S^jJL-l JLjLj ^ djUl JJJ> tJi Ol J«-iJl lift (I)j^waj> -Ij^ 

2 Ddcembre 1976 . (\) 

Favoreu; Grandes decisions du conseil constitutionnel, 8e Edition, No. 30,p. 440 

Favoreu; La constitutionnalisation du droit pinal, Melanges Vitu, Edition cujas, 1989, p, 192. 



• JdA *j>*a &S> <-iji ^Jl j\ tjvv jj^> j»\jj <ij^-\ fj*j) OjJUJl 

. Lj^> jd\ 4~sU?\ S-^L-JI J^>- ja aj^JLSxJI -daJU ^JfbM gytll ^-jUj 

Sjjla>-U JUOJ ^jXJl A_j_*^tf_pl 4_*ojjdl |*^JL*JJ Jh-^jJ t ^' . rt *>! ■■ ' id-vj-Jli) 

. jiaiJ-L i»«j>Jbl A>JLsaLI 

*i^»- ^ at*-* j^ £>»j ^ J *-^* SI ^ r 51 -^' ^ ^ <^ J c ^^ ^^ 

^Aiil ^L-Jl iSj-^l Jlj-^-I ,y jJIj • j^r-s-aJl ^Lr^ (J-*— J J 4 (jr 11 -^-! J*-* 

,^4 jLodllj JjLJI OU-jdl ^^ -^ bjj JJj . _^-l ivjIj^H t^-^J l *&J* 
a Jai-I 4jJU- xr_>>^ *Ui£Ml pJl* t LiL» !^J«J V^j' **-* C>?^' ^J 5 ^ ^ JaljS-SI 
^JLaJI 41LJL- ,j-jU ^o- pytiLi . I4AP *S"U*J> yJI AJiHl *3Uil ,y> UsflJl *xJW 

JL*»^I JbJL>«d SjjjJUxJI <bL» £j*5\~fi ^ ?r^ ^k 4 iSj^ V*"^ (>*J 
iJU f>lj^-lj K-iil ^ Jibj . Oj^UJl ^Ul SljLJ.1 Ijuc ^_^><il ^\ *ij~A\ l^is-^S 

Tjljc Jt)U)l i s j j j^ail j^ *y aJUUII J J^k^>i\ d\ iLe\y> £* ^LLJIj 

*L.I SljLJLI jlJUb| JajUiJl IJL4J M^U-1 JUoj . £jJtll JL^J SUIj.* j! oLJI 



Jja[ y> ojLLJl iJLa iJl jJS* U. "*Sj^\ (-jIs<» j ,J UU>-I tiUJLS' l _ r SJcJ ^Ij 
. kUJl oJUall £■ jl 0>U5i fr wJJL^Jl £* Jliftl ^JbJ *\j~* c eljU.1 TjUL 

r j^Lji ix^jj ^ui js-^j o^i ^1^)11 j^aji f ua u_^ y ^ ^ 

^ ic^l iL><)/ U-£~> (^^Lo Jaljj jiljJ 2>*~Jlj ^Ij^Vl JaLtJl ,ju ^^Ull 
OUtJl li* ^ «U^J . 4~~Jl AJ>Uj <UP j^xj L» jAj l Jj<ij| <~&J. 4j^UI <Lp-U! 

JjoiJl 0y <J-il.ll iLs^ili . 4JL>ti ^^Lp l_L« AjjXxilj Ajilil ,jU^>-Ul ^ i^JjJj J 

cJji«v« iU*iV J^j-ii" r/>J.I j>- ,_,» Ujilj; l_~>«j ^1 Sj^-1 ijpl^Jl «ilj^l LaJ 
. i jjji— aJl Ljfl-Lll ^ . SJjJuJ.1 iLLj«J V ^jiSCi N <>\i t *_J yj . I ...a-^-^I 
jLjJL JUVl Vj t <» v L-Al Jibu" oj* *j ipbi tfJUl upUI jU^lb JU-Vl 

jU-l ^XjJ jdlj LjJUJI j! JL^ai^l SjJaJl 4j ^ils ^JUl o^JI ^^aiwiJl 
^ Lj-Jjl ^ ^^JiJl ( yik> AliljJ, UjJ^ 4^j 4»LU l$iJl£u»j i^j JS" ^ N_jic*o 

{y> JS" oii /<-*■£ < _ S JI <y> iJjI^ll 4*va»i-i A* ji3 J$\ oUJaJl J-^ail J-*Jj 
U-« t>UM SjOij L>^rJI iij|JLs-l ^ ^^uiJl J^UJlj (^ilil jl (^p^tfjll J^Ul 
Jij . iJliCJl A_wj-— Jl Sj^Jsu Uj^jlj t *><-^Jl oJL* (j* /t^^Jl tyb* i^Jl 4-9-Lll 
c Lf *J&i\j (jM tjjioUJI (ju **>*i jt*« (jLlZPl (^^ip ^^iiJl 4*£s** fU^i jilwl 

<>-jj>- j\ <■ l-U_p oLrT li} . Ai*iJ AijJllI «5UJl ,y <*Jj*i «1)1 <uic l-j^j Lc Sjjisil 






Y«Y 



0) J JJL \ Jr j> <Up 



<S^ j*ljJ l£-1» JjJj^ ^ OX>iel L^Jl TW^ ,_^aiJl i»io>f« cl .^» p.| Jjl^ljj 
,^^-^Jl ^ '^JjA\ J ii^Ul J-oljllI Jk> iJUJl ^JljJLl ^ A,,,,..J| 

s^*iL« oij l^**ji (1)1 4-Jp v^ <>r" cj* ^-^j J^'^l '■M* ' ■» Vx*JLI ^^Jl 
N ji-*» OjSu (H^l ^ t^iiJ! i^SU^a cu^ai t <iUJJ UJfcuj . (.^Ij^-^l U»LiJ 
jl tkrf- ^p LiiJb-t ,/JI 4jL*>l ,>. L*Jj-*a-^ J*s»Jj ^sUd! ^^ ^ Lib;- 

V Ur JjajuJ} J, o^UJU oiiUJ. ciJJi olSj I4J* oljUaill j*J SJUil OUiiJl 

Jl»oJ irxi)l I^»l£>-1 l yuu ^ cJjU- ^^ilJl A-»^p^ d)l Jas-!iLi cUJS *^j 
s_^» «ju Ji,^ .^Ui ,y al^Vl IJUj . (0) Jj-^I-l SjJli-l ^Ldl .1* jr (O^ 



t \ «\<\r Si- ^U, H ,>«:) j^bU (pUi j— Jlj Jia jJl i^-rJL liL».l ^i ^ o^-^j (Y) 



ia*** ^j Icj^li ^j^il ^J\ o^j^ ijJU-Jl pjl^Ll ^ t^^jj ^J^dl 
^U-l J»L^ £^iil J^| cJtf Up <, UIS3I 5^! i,lii ^ jbtb ^JUl dbdl 

,J ^^SJI <*£>^ o! ^ Ur i^rJJ JU^I gyl\ JU^L, lijj 4 ^1 ^^j 
*U*S jJi-l _p^J| LU ^j . (r >4-^Jl ;L*>U ^ ^^1 ^1 ^^ ^j 

iijjtll gjlaJl p kJj, o\ <J* ^^j Lc ijjull io-Ul ^ Jfcjjjj ^U.1 Ai_p| 

i 5aIj)/I vilL" j* \J~ju JaJJI lift i_^>^ ^ V c 5_p- SaIjJ ^p jJU» ^JUl ^jUI 

j* uf-j**y j\?*4 >z>i>\ JJ SjjkJI tJU 01 Jp »Lj Ul£ll i~~JI jL** d>-L ^J ts^l »L,*aJi 
^^^-1 jL*c j^fcll ivSU^ oJU-1 Uij t *t»-=Jl >i|j^)( oULS^J ^ ^yl^l JbLuJl ,y L. 
^1^1 J»LSJI IfcU ^jkj ^dl o(JlS^)/l jjJUB Ot Ji^%. ,^]j . v^-jj ^>Jl ^lku-1 _>* 

J«iJI Sj^k?- ^J^ 01 l^-j- i--jf i_j*>w« jjlSaJl iL-»Vl J^i ^JUall IJL» ,jij . *i>»-Jj (^J 1 " 
ji \+i jJUj Jit. ^^aiuJ i-hll J»lj*Jl »>-» J^.UISOI wJl 4^ jL»;t uJ*^ Ujj.30»^; 

. JUL-I 4*U«Sm.1 ^ ^i dJi OIS 
i Iwaiw ^U-l j,JUj t5-U*l ^ -^i»i 4 j-LsJl II* J 4j_^JI jUait ui^b>-l (j;JU U-j d)l J-- aij 
ll*j , ibdl jj^JiJl jL*c JU-i ,y p4*j 4 pIS'jJI ^.i^Jl ^yt^ill jLa.^1 jyu JU-I ,y (^i.j 

^MA'Jl-jjIjJV 4V , A\ l y.Y < \ r » J r« (J - \W\t-, 1 _ r - J L.Yn tYfo^ir^jY^ 
,yJJl \'\AV Ji l_ / -i i^^JU-W^ 4^ < \• r ijY"\ ur , m- fc^^^r c Y • « ^ *\ t^YM 

Y'i 



is^Ji ciUi (Jji ^ Jj 4 iCj-^JJ ^illl ^Sjl Sjs?j> ^ LjJl5L« _ r -aj*x> V i~~~ Jl 

Sj»lj> OjSo JL^JI ii^P Ob cJli ui»- c (^JUxJl j-P UaiU jj&j *j»>j>- (5^X*ll 

a.S'jL-J ajjLJI e-Jlj_jJLj j >a ; v H SjJta y 4_da>»j 4_*5ojj Lo-j JLA-I rjjJ** 
o_^i p-L»i). ^.s-1* iijk~! J>a1I li-*j ■ j-j<JLj \jj-J> <lL_p J**!; jl y Q^ /ixl lj 
^S'jJI ^i l^-sfl^P Lfij^ £« (3^j MLo jjdj t 4-j.w^Jl iitA-p J j^JUjJI j-Ji ILiLl 
JLlpI JJ. dU S Jbu 0-$-£l (j^aiJl 4-*£»«-« jl V| . SJjJL^wJLI Us^j i ^ jlil 
4jL cJUi c AjJUaJI ^ p>\Jr\ ,_j» y. - ; .>.-. H o!>Lp Jb Jb£ ^ i^jL^S/I Jibu SjJiJ 
y ioiC^J.1 ^^JUiXmJ (1)1 *5ljJl jj-si)lj *-^ll Ua^ ^ 4..,-- J I 4Jaj|j j»\jsi Lf a^j 

*-«-JI Xklj ot cJli ^ • 0) j^l £ j H v 5 ^ 1 ^-' ^ ^iSj-^l £>lj 
-d^L^j jUI lk>- Jl h^S\ jLu,| cJLko" UaiJ-l JxaJI ig^j. Otfjf ^ ^/ 
jl t_~>o L. ^ai; of t^l £iljj • (Y) j_*»HJ (jiUJI jj-JIj jis cJlS" UQj L^i 
ol JJ i*pljJ! S.ilj)'! ^»Ijj ^l-^l o*s*i V^*" ^^1 jJlxJl <y J>\^\ 4*ij~> 

. ^^JUjJI jj* UasM yljj jjJUK ,_^ J>- Jb 

V i \ Y aiUl) Y * * • il-. 4_Jjj ^ * (_yi j^LvaJl ^j^Jj-JJI d)jjL_ill Ja-jj JLJj 
t OjjUJl IJL4J UJai . (^JU_»Jl ^*P \JaiJ-l jLowj ^^Jl i*!>Lp jL«-« Oii (^b.jJtP 
c i-Sl^-l ^Jjt-il iLiuV ^bJl XiajJ-l ij^>^» ^jiSo Sj-iLwo 5j--«Jl cJlS" li[ <b|i 

^ 3 ... ...11 cJLS lil L.T . JA\ Ly-I ^ Jhi-I tkUl j,ikj <JU-I Jla Jj 



i)lAf J ,. t -,o \o t yuJV^ ^y> WfjjT'^ SWM^ji^i \ \ lAn,^ WfJj Y^ 

. ^ < • i ^ Y « A *ij VY 1 ^ jilS^Sfl ls-y>3f* 
.VTA^ WA^JjYV^^I^^ISp^*^ inA11- jr < k iyY< u ^;(Y) 
(J j&\ Up ,^^.11 5lij j* JyL— JUaJI JiiJL ^1 OL .-..,*» .j^uJl l*5Uw Ol liUi ^i.! j^j (Y 1 ) 

«JL» Jji (lit "V>-'j ^J «*Uil-.l ,ji tils' <-iI UUa L«jj ,Ji— «->-J ijUJ fli r-!)L& Jbo ^1 <L>X£ 

j* 01^ ^Jj l^JJUvl ^dl ^La^l ^ UjJ^^jj.- J*i>«il gSLdl (^ &> Vjiw OjSo ,^11 Ol 
i-lyLil j»^~>J ^iUi lJU*i. OLS - *j! c~i |J L. JUa^I jl ^Ul ^y «>-lyJ^ j^ r? 61}' 



Y«o 



tkU ^ oi~ oL^- yiy oJ^J.1 «Jla jj^ad Jp^ Jj 4 jjUJLl oJ^iJa .>U*iV 
*J jl i ^* jj Itj^L. tki-l 0j& of C \ ) : odl>. ^ 0i*» j>^ JLp ^ju-JI ^ 
C^'j ^J l> J^ ^^i d (^ ) ■ ( °l*U*i ol JbjJJ ^ N !u~ ^^ 
j] OjiUJl U* ^ ^JJI _>>JI Jl* ^% <laJ-U UU Wjdl ^bJd 4*ijj ^ 
^SU-I O^i cL^JjiJl UbJLI cjW^I O^U ,ylij SiUU UJsj . (Y) ^st>U| 
U^J.1 ^ V ydU-| OyU ^ ^jl^JI ^ ly-| yljj ^ jl* ^^o ^[\ u\^ 

jjiiJI Jai £c <Ld$lmtl JLjjjluid ^-Ar 

^dL t ^iL. J*-ij SxjJ-l ^ -c**L^ »JoJ 3jjiJj ^ jjj) I!* iJji^v. »ju> 
jl t Ig-J <cujiLv« jJu *ii ^1 <^^4-1j jjill JUj jlju t uilJi «^.j . <jLj i_iJLJl 
V SJU-I alio ^j t ^L. Jjo JL Si'i ^ j^Lo ol Oji L^yj (Jl ^U "^^ 

oV-* J*-* j* Cf~"' '^i ^*"^ ' t5 i ^' J-*^ U-^* (♦"J*"' *^ ^^ li|i*«L>- i£jj>- Q* 
OLS' ISj. ol a1*>-}L. ^o Ha . itjJA ^ ^L-JI ^ a^I jl c OjJUJl 4— j»-j1 
lift p.bl js> £b^«Vl 0LS"j i. Al^JiLy. j* £1*1 ^jili v^l>» J^-l JL* (j^^JLll 
j^J>lcj t_^JJl ,y Jbu M 4J^3 l 0-»lj_?-)ll i>^dl (iJjJL?- ^ rt-g.^1 Jl5 v^'J' 

. ^ijtjZJl bJLjj c-i j^JI ax^4-I JP -cJf-L^ 

^ *JjlJ.I i&Jij> j£ jd\ o*ilULl j^wu tSj-^il (jJli^-l ^yi-xJl i-sy 1 -Lsj 

la faute d'imprudence coract6risSe ,_^— jj ( \ ) 
la faute de tnise endanger deliWrfie l5 »—jj (T ) 

_„jt c-si j^Si ^jLil Jl^-bU ^JUjJl j-jt ^-jj^JI jT J^l jl UjJI o5LJI jl sU-L 

.(X-SYTY t \a*YYV i1$YY\alj{l)jj>ljljU«irtl 
Frederic Desportcs, Francis Le Gunehec, Droit pdnal General, 2002, pp. 447-450. : ^1 (T) 
.Tit ,jfi YYTxj JjL, pjfj* i»UJlrt-JiJl i cjljjiJl jJli ,y iiw. jJI Lilj^ jlijl ( O 



jy \ Silil tUUJLJj . «i_i L ,L v allj i-al^jJl <L*_Jjj 4_Jp p>£>*ll ^ ^UajJlj 
JjJLj^J t£j^-l j-;J<— ^Jl lJj^-^J ty» Ls'-I H • &lJ ^ V Jij jjJLL />J-">jll 

^^Jl *vilj jt iiLxSGl L-iJji wJL iLSliJL-l Aj^i^lL J^U-^I *jlp «,.» <ui JU 

jt> JjiJ.1 j^Jil jl t SJj/M jiji- (j^-Jj t-JUj t J-io^JI liji" j>» cLUi ^ jl 

LLstf I !)LpL» a.: a../:i y^jj- q-Jj <U-j ^Ssj J li} j-iJl «uJ J-^j>- (^JUl l_$-«~*Ji 

. 0> VbJL| SJ^!Uil j* ^ ^iUi ^.j . Aiipu^s Sk-lji i^S&jS jJl {^1^ 

^ j-JlI ^- "A S^LJLJ L2i» J>JLI .^^-Lso ol Jbft iiUl oVU-l liljJt-l lijj 
*l*j ^Ijj^I ^J^j (5^1 ^c J, -^ , Oj^-io ^ Li-I ^o ♦ 4iJ UV pSj O^U 

Jl jj\lj oL._jLdl ^ *jJ L. JJ eftX^-Jl »Jb JL. »JLij 4_J* b jJb J-aj- j-iJI jt c~Jt lij ( 1 ) 
J5 f Ji j i «_^.| u-iiy ,y J^sJl »Wt ,y JUijt lil jl . «ytJ L*p JjlJ.1 *iy« ^ SOpUJJ 
*~Ju ^jd j^il ^ J ji *Jl JjJi Jji c-Jtj ^JjJL-u. oLJ)/ JljjVlj oL«ji>J>l ^ *i^i L» 

5 iUJJ UJa i-JjJ-l j-jJj iJ^i-o« Uijl till iJj . I jjrf-T (,;■.■■>- J^viJ jl • J-ij^-l <y IM-tj S_>Ujl- 



tjOjjLiJL ,jy»j_^_J.I y ,j\ *L&>-\/ 4^iJLsJ,L (v3lj->- j^ J>J.I ,_J Ai L« JS 1 

■ j^Lr^' *^* Cr° t5' 't'^jI cs* p- i '■«- ■! cS^ J-*-* p-f^ j^-^*! (J ^j <■ (jiJ>SUll 
£*- jJI j.JljJL.1 ^ dU 15" N jJL~, Jlii JsJ.1 v^-U^ oL» i dAJi Jl oU-V Lj 
jl i_->LJJI l. w »i «ul CU-jI jJj 1 jj jJI j-ajLkh (JvIjjUj (jv«j*»ij-<jLJ La J> LpJ.1 («* 

S^s^l ilU-l oJjt> ^ AJl jji' (. AjJUJ,! pJj /i> y J^LoJJ (J 4_JI_JU JJUiJLjI 

oUjxjJI djj\i y \ ^° oLJJ UJ» <jli tjjj>iJl ,j~-5j <Uj!L~*« JJij^vJUj 

uULj^j SJjiJ.1 y ylUdJ jij*d\ q^J Uj-»JlL ^1 jIJlpVi cJlS" L>1 4jl Jbf 

N j^*-» JJi <oL» t «uJL* ^^ cJ: 4£yM ^b ' *-ty *£_rr^-l ^5 jlil :>L\«. VI *liil 
OjP J-*»- JLs SJjyLl ^ j^jJl OLS'jJj JLSII l»u-,^i ^Jl pJl^l <>p JlllS" 

JJLxxJl *JU JL\* aJUL djl ^ 1 LjJli i£jrLl- UjJ aJMp V Ijyl C-J!j /J L« c 4JU-JU 

jl t jJLi L»_p Jjt-J.1 iijjua (_J-p 5J^L*-<JJ.(jljj S/lj oL»jJull y -ujJ L« JS" 
i3'jjL» oLijJjm y 4jjJ L« ^JIaTj <LjyM '-r^Lr u* J^*^' *^l ^ ^LJijVl 
^i oLtj SjLiJ- <uutJ y»yJ j^LJLi *ij .J _J <GI <^jLj} IJ-5j 1 "cJjlwi oLJ V 
3_Jj_L*JJ jJl^o V 5JU-I oJj» ^J aj! ^i JUiVj . y^-T rt.g-^>- jjjd j\ S-AjyM 
If j^"' (j* *-• lS- 5 ^* J** JJ^^ OjJUJl Jal^^l *JbJ t jjy>«Jl lT^J V^*" - ^' 
j!Li y \ *\ Silil <^J>jS- b\ L» 4JLi tULJJJj . L^p 4-iJjJLm^* <^»jj-ftj" ^1 

t ^LjIjjjX-O p^*J 4^5o»J.I C-vaJi jj^- l LJbJl 4jjj1»xJJ| i»^aJ.I jjJLe olijJUJl 

Oj^i Vl ^jiiJ ^dl JLsbJLI S-Jy^J-l V^*-* 1 C u^* 1 ^" M o*L-T JL* 

jl LfJ MpL» "Ustfjj Ml L^ojip «u!Lp (j^yil t>l Mj t i£j^-l tj* VyL«-« ^yaiwiJl 
V «U3 OjjJail (j^aJl jl 5Jji« JL* LJUJl AjjjI^JJI i<X>Jl CJJj Jij . Lfci LCj-i 

ajL^jj jjy>«Jl o^J *-wajkJLil iJjLwll jji Jj t j^JJl J-o^ ,y <Jji-^ j^-«d 

y> TA :^UU LLk *J JUj.1 J* vJ^lllj »jiX.j J^ll Jit— • il*L~4 it jAiJl i^S^. c-Ju (0 
oUiU^i ^ ^ Ix »^> jJU I4J ^^ilj gj-SJLl Lf lit *Jji— ^ ^ <\ T iU Y"V ^ pjj u^UJl 

SJj>L.| t lijjji^ji LJUi \ A iuJ <\ pi j L^aiJI ^ ^ <\ W fc- ^.1^ Jjt ^ U* hj^i (Y ) 

.(gUViJbJO ^^'W^yJjJ \X J v-jJl 

Y'A 



It ii jT L*. Sj^lj JUil lf*J£ jd\ g\3ji\ Otj i iiUnwaJl *-kl oUj H*U 
U^fJLo jjj-^l ^j Oil lij V} j-JJIj J-^ajJ ol L$J OLS" Li 1 jjjj^-^l J*- ^ 

ol jU^pIj t ji>=^' LTi 5 -) lsH V Ojdail ^yaJl lfj~J ,_yJl ijjsLl jJtJlj J-*^J 
j] JUjJI y> 0^& oi <jj>{\ l&5j o\j 4 JUil <S\y> <y> f-LuNl jj» (^jLLI ifSj 
<j-UxJl iCjJrl ol ,y ij&tks t-jL~«l i— .*>- l _ y U Loj c^^-J Jiij * *u_*Jl jj- 

Ljj>yjJ ^j^j Mj c Ia^Ljo ^U-l ^ LJLp LjjLio ^bM JUaSJI y Ijj ^yfl.'aT 
^^ IjXil >t» rt -^ ft" >"J J jJj>«JjI l y-*£j ^ji** 01 J ' (_$JL*j«JI yi- Ua>-I i >^>t>» .y'.V 
jJjCoj LjJ VU-» rt-s-ljiij L/LuAvs j^bCj oJb^ ^ jj^ali N 4Jlj t ^Li-I -UfliJ! 
l^. r . o . s ^ > SjLp J£ Ojj Ol a J ^^>-*- LfJ Use 3 *-* jij*""^ O-'i'J Oj^J 01 t IaJLs"U« 
01 j 1 A-^jt^i-l iJjiJ.| ^ UaiLl ^l^iil Jjj>j Vj t Lj.JlS' j^ iJ p-j*u ^Ij^iL 
}Uli <u Ojio <x^ U_^ ^p ^l JLi jj^j M cytjJL Oil a»_j jCP*^' cr^J 
U^LjL^lj^^Vl^^^^Uj-x^^^^^loluiili c«^p^ 
1 ^ /v .s aT ^1 iXji-l ^s* 4-J%Jl OL J_^iJI jU- ^j <. LgJ IJLiJ ^^juj If* J.,/a:7 
J>. ^ L,j liii ^Jd\ JUil ^LuyiVlJ^U-^ Nip" V 1 <ui 0_nUl l/ aJl 
oUl Lgiys 1 i>^Jl eJU. $2. tf. LsL>- jj_pdl ^-Jj *Jj~j> Oi N j. c ji>"^" 
. « JUil IJLa ibuL UJL LIp LA^JUjJ 1 LJlJb-)/ <Col_>l 

jLlJl IJU ,y LLJI iuji-aJl USi>cll L413L. ^1 ^L^-Vl JiO Ijjub ^jj 

^j> IljLi j! ji±\ juaUi jLs^i Ji Lj^io- ^l-Vi oJL* js" 0! J^*; l;1 N| 

iMs^^ll SJjtJi,l jl&J ^1 ijj-^r; *_jL^1 LfLS'j { jij^\ ^^j J>- ^ c£-UjJI 
oi^ ^lj ^JJI J^i ^ LJ_^il Li . ^^ull rfj\ ^1^1 > f ji- jJl 
fi fr - o jj ^y 2 **^ L^i Vj^' *r*^ t^* 1 fj^ L^JlJ 1 LUl 5jjj1^<jJI ioioJ.1 LjiP 
^^1 ,y>ljsil ijva^-iJl 4JjiJ.I jLujN ^yiSC. Vj . (^iL J-»-p ^l L^l^Jjl ,_,* 
,y 4jl JLp . LJj; U* OL^jJI jilji jl t r j ?B j Jj 4 ^^1 ^jJl ^lyal jl ^Lll 
Jas ^ *sJjL^j> j^ju 1 oUjJp ^ ^ a^UJU UJp jjj^mJl ,j»J>j SJjL— « i-U* 

• ^^1 ^ *^» LL-»1 <0« (^iL Jj«J jj^o oilll aJLft Jal^lJil *JLP ^.>..m..i j--»Jl 
OiV yj^ ^^ (j* <i il ^' J*^' '^ j*\j> ^i ^y^* -uJjJLwi j-JIaj" iiilifj 
«us- (ji (jJLi-l -Ua2JI yly ^^1 JUS 015" ii»LjiP \ <\ Silil ^ oV t (yUb 

\ *\ d^LH U»j jj>?u)I (J--JJ *Jj£~ « Jl U^aJ li| t a jlS L ^jIp *Lj . L«>l_/al 



M i*^ ,j* jJ^>«^l (_r^J Jp- <^» t^^' 'JUaiJl ^t^l tj'* Vj-^ ^O - * *- i ^ 1 ' 
iUtf^i_ill Sjj^ll 4jjj^>o aJLp £2?jiJ . 5«t|j_Jl J-^L N^bi| (. |JL»_P V} f-Sj 

^ UaiL.| j\) i j\^-\ JUaiJI OjJIj aJjjL» Cj^S J^ bbi^il i ^JsU.! JjiiJl L_jlSijl 
*f j+I L5* ^i^ 1 uf^' i> Ir* 1 ^ 0* ^-*» ljL * ' 5p, ^ ! J-"^ ^^ CcSJ-q—JI 

i^jj-l jj-jj S_JjjL--w« jJ-1 4j|.j>»j.cJsL>-V aJLJjJl ojj.t .<ijj| $_*£pJ.I 

SjjlwJJ jij t <US ^jaP M U L^jLo| ^P »-Jj^-l (J-^J ^*^ fV*^' IfrLa* SiJb** 

, f-LJS a I ajUsj rt-j^*^ ^ ly'Lr*' t^* - ^ ^jO*-" Jy^i ^ V-r'"' crs*/' V^4"' 

U^lJiI ol Jl i-^j^ 1 ty^ 1 5^5^. c-^ij . ^^U^-VI OU-All O^Lil 

u^-lj Js-t t -uuL" ^ jJLsa; ^1 ^SU^JI JU j-iL-. J^j ^LJSJl tj-ss-lj LJ^LaJI 
i>JLvall J-i>«J i^j^Jil ^sljUl sIpIj* ,y J^JI »Wl ,y Ji^J! ^ ^jj-^l y.-^ 1 

OU j 5Jb>L| 5>1 ^J^. ^-Jj iJyL^. f JLP dJJi ^ c-ljj t -ul* ^LiJI j! *Ui=— ""5/1 II* J 
T T ^ Jlfct- ,yuB) jSU\ iill- oLjXp \ "\o iadl ^aJL^ ^Ul ^UwiVl ^ UJ U^Sl 

.(S i !UJor^Jo'\iT r i J( yJaJl t y HAi i-u-jL. 
Stcfoni, Levasscur ct Bouloc, Droit p6nal gdndral, Edition, Dalloz, 1994, No. 353, : j-tJl (Y) 
354, pp. 276, 277. 



^ ) ^^iJl Sjtal jji 0j5j^iAlj V j^JLw*-^ jl j^4» cJlS" L>_f* x/*^Jl j\ j-SJl 

* JlP JliPj i jj_>uiy I <JL«J 4 j»J»ij_?-j j» JLP JCfij ir ujjis^l Oj-^Li OjJlJjll j -.Xnj 

a_JjJlJ.I» j c~-«— i Jij . cjU^\p)II ^jjlstfNj Oj^jjilj Ojj^UI JL»j ^ij>-j 
,y Ij-^aL- ,yr ^iii>c^ ^UwJil ( _ 5 JLp J_i*xJ L^Sf "en cascade" «4^_jLiJ| 
^a *^LzjJI ^ <lJL_^ ^ cJLif lij *_aOj>-1 i_JL»y ii«j»*j ^L^Ij ^)ij ' ^r-i^l 

V 4-JbJU «Jj£~U i*~i> O V 4 oJ_52j iJjiw ^y* j . o-Sjsj-j aJLP 4-~~*» 4-JjLJ.I 

iJji^ull ^j-j^t <uiil ^ i_*jL>- JjL>- Jiij . ("JjujJI IJLa ^ Ij^jkLu ^UtJi! 
JpliJl i^ J^ (j^-Jl Lj-— li 4 oLJl JLpI^ID Uij jj^jxjJI ^-J^J L5L=L| 

Jjji i j .. .^1 L«Jwj 4 ^y> jJLall UajLl <bjiaJ ^^Lp j->- j/I ,_/a*Jl I $ *lj 4 <^j^*ii 

. j^/ill JSbUl -WaiJl JLp jjt^l ^ykjJl Ij^^-fj 4 ^^^wJiJl tkLl JLp iiJU 
JJbt-l J^aiJl jl ^JUjJI yt* tksU (j^l^Li 4 JLiJl ^ oLjiaJl oJU «JJ" J j 

Jp- ,y ^^apr-iil UuM Jaljiil (j^i 4 dUiS'j . aJj£*J,I JL$J J>- ^oSJ ^p y>u£ 
ii^kj ^L^JI TjlJLI IJLa j^Jjj . « ( _ s va^_JtJl -lLo jp VJ Lsbf .j^-iJI jL«j 



Crim. 28 F<5v 1956, J C.P. 1956 - II - 9304. ( 1 ) 

Crim. 2 Mars 1958, Gaz. Pal, 1958 - II - 815. 
Tarek Sorour, La responsabihtd en mai6re de presse, Th6se de doctorat, 1995, University (t) 

pantheon-Assas Paris II, No. 303, p. 226. 
Tarek Sorour, op. cit., No. 525-565, pp 386-415. : p\ (T) 

No 568-600, pp. 41 9-446. : JZ\j 



-u^- 4 £^l J^ -<J*» il M ^j^ ui*" (j^-iJ V^ 1 aJj 1 *^ 1 y'j^ t^ ^ 
ial j)l I oi^i . i^^Jl J\ JxAJl IJU iluui S^ Siljj aJj JjUJI IJla ^ pj L. «J| 

^j O^LaJl Lf; J^ 5jb>- iJjkl sjlJj cJLS" IS} N} S^ Silj^l 0j& ^j 

. (Y) v^L^ JjLpj <^lil J*iJI uu ,SjJ-\ !*\jJ\ ^ . ^LUIj £j>3\ &L- 
i5>*il «j^l f_H4 N L^j^j ' cpUl «>^U dJ^ll ( _ 5f j i ^j^dl ^1 ^ 

ii\ £^waJlj . ^(^JUiJl ^ UaiM jl Jbi-I JUaUl ,y ^Jt^L. ^ULl ^1) 

:J J 4JL.iM ( y*. w P.tf,<Y) 
"A vital link between mind and body". (Smith and Hogan, Criminal law, fifth edition, Lon- 
don, Butterworths, 1983, p. 37). 
Smith and Hogan, Criminal law, pp. 35 - 37 (V) 

Y\Y 



. £*■ azJ ji^ o^iljJ ,y> ^J l»j—i- t^ili! l^LS jJu * j& 
Silj)ll oJi» a! jUpL ciUij * lJ-\ Silj^lj ^iU! J*j5JI ^a L5> LjjSj ^j^j 

Jp UU LaIjI ^ (J U J*iJI f j^j VI r U J^ts-j . ooll ^1 J, 4 l4^JU>. 

£j-iil jla>«j L»0^ii . j^L*. jJl <y Y /"H oilil ^ aJLp ^yjj-^i! CjLjJLjJIj 

^ <Jp t bjU)\ SLiJ ^jLJ SJL»-}Ul JL«J^I JLp NJ[ v 1 - 5 ^ 1 t5jj-^«^l 

jjjSS J UjV l^p i^ljJl 5aIj>! ^s <J ISJ t jJUJ! |JL» sjsli Ui . ^UL! 
L^>S\ aJ^Jbz^.1 L. IJUj . -uJjJL— JLi«JJ jl SjJ-i Siij^l Lu, JLp jSSjJ 
{jaj i «LjjL5Jj! j^ Nji~»» Ujjl* Jby ^ Olla-Sj- «L$l>c-> iXjJL-l « Ifj-bJij 

AjjlJ.1 i^-i - ^ 1 S^lil i y^ jJUm jJl l^JUS' ^1 . ^ji^lS^j^J^jXij"^ 



. Y T Y ^y> \ o ^j sjucL* V^r- UUJI ajj>u- jJI »15c»! ipj*9w i lijji^ii 
i^j^l iiijji-ii iJUi \V «-J YApijSs-AiJl t > ^<\o^^,,, o Y J Lip^^^Y) 



Y\r 



^1 Silj)ll A^ OjO^ ^a ilxd lfj> aJjJlJ,! JJL.CJ UJLO 4 aJjJL^JLJ di^l 
J*-AiJ tfalll AliM,)|| J^ oii^ij AJj^J.1 V^AJ Op j-^l ^Ijj 

• Cii^l > tkL.1 jl ^bi-l jumJI) ^IJLl ^ ^j^JLi A L-y lj t ^|^_v/| 

jliJlj j»Ui^ll ^ %Jb t UjUl ijj Lf5_jij 0j5o j\ jji*^ ^1 V*Lr^' iejiil 
Ujij Silj)ll O j -0-sA.a jlOj£ 0! ^i LL»«il ajjjJl«.jUI 0JJ0J.I c~aSj . ^^il 
*Lp aj>-jj jjJb UL** Oi N[ t Ijjw-p' Ij^l Jl jl* ajL J jjJl jUj- d\j <. LjIjaU jjLp' 
bj£» ^\ cJJl? j! s^jjdl ojjjjJi pjijjJi j! l^jU-i jl L^i^yi LijJi Jj^.- 
Jjd oijJL?- aUcJI JUaJj UjXi« t *;juJIj JLp ^ j^i^l^ ^1 j! l^_«! ji ^Ij^-I 
^ UUJl ajj^jJI i»iUJ.! -dU ^Hl IJIaj . (r ^L*j Jjo 0LJ| Silji { Js- Lf*^**- 

. i ^ Y *ij sa*U Vjt iiLJl *p_^jJ.I ^l^oi-AJji^ Y ^» Y^^joJI 

YU 



^yid! ^J^UJt JlkJl JjJji JJ Lii<j V ^ji t O^UJI ^j-^ jfJai, isA^il 
L>f t JlkJl Ha iJ>«j ^ 111 y. icji-l £jS^J Z^M SjIj^I JsljiiLi . -uip Oj*kll 

,yiJl li* ( Jj - jk:; 4-^alsd.l iLLJl <U>-jj J~J> ^ _^i Lfrij.o.Ma.j jf ULjw JbJLji 

. < D.ijj L. jlyl J ijiJii: aU-, l^UapJ ^ t SjUx^l j^ J* 

jU>-VI tj>- Of JjSlI *0i^ J (jf^rj^l j-«jsJI IJU £• Jii *j| ^j 
"Criminal Jurt^-I U/tfl JLO^ J l*> JJ ^1 ^L*ll jb-T ^ yUlj ^J-l Oy 
Ji*JI am, diljj)ll fJ^jj . j~*Jlj »iilja)f I ^Ijj" JLp JUijJ ^Ij capacity" 
<JU a5j . (Y> (j-cJI aSi ^1)1) j-JI >_** jjj^Jl ^ jl-ijj c (»iilj3)ll jlmi ^JJI) 
J oy aJJj Ol~J)M ot J*ii t ^j— . SL-^Vl fUaJJl ^Ujl*I ki^Jl |JL» 
V Ol~jy I ot JJj i (r) ^Jlj jJA Ou j~^Jl Jp _pli ^p OLS" li[ jLi*.^ I 
^ _r^f J*4l ^ «jjw tf- y>**j AJ^Iij 4^jj JL5* li| jL^-Nl iy- ajJlJ y_^; 

tki-l <ju jj-cJI Jp IjiU l^L* OlS" lil >ljS jL^Nl ^ ot JJj . »Ltfll 

* ^"ji <i^l J*^ 1 ^J ^-^ «-V«i ^ (j^ 1 -^ 1 J V^ ti^ 1 V'^'j 
<o pli U of i_iyu OlS" <of jL^-NI iijj- ^sljsj c~i> Of v-^j aJ^s c <j ULc 015" li^i 
^LiUl ^y l-JU- *j JU-f Of JOo jj>-Vl jLjJ.1 IJLa of VJ . <0) UtL>- !>Ui -r ^ J u 
V*ij . {>UM J*iJi J^Jjl. jl, j^ J ^LUI ot>b^l l-^o .up Jop ^.j-Vl 
^>J ^b ^^^Jl &sS & (J li| jJIjjs jUi^yi Jj^ Of JJ (1) ^-l Jj 
j^r N *5"jL. Jp lJn^J\ L.Lc ^^a^-iJl JLii lip t «*jlL. ,y> ^j*^ fc^Li 



^nj-J: JsL»j ^Lij i j,Lm g-jj, ( ioL_^-lj Jji>JU ajjj^jJI <jU-I i LaJj^ yijjjLi^KO 

. UbJI Syjs-jJl <^J.I L«Jl LfJs jdl vsj^ill ^j^dl 
Glanville Williams, Text book of criminal law, London, Stevens and sons, 1 978, pp. : J*\ ( Y ) 

587 - 598. 
The Good and Evil test : j> «jj |_,Li^ j er0 me Michael.(T) 

Criminal law, and its administration Chicago, 1940, p. 809. 

"The wild beast test", Jerome Michael, op. at , p. 809. : ^ aJJ jit* ( I ) 

" The Right and Wrong test", Mc Naghaten case, House of lords 1843, Jerome Michael (o) 

op. cit., p. 810. Glanville Williams, p. 591. 
"The Right and Wrong test"; Jerome Michael, op. cit., p. 721 . (1) 



J* (j^^AJl ojjJ Jl cJj-^J jAA\ 6Ja g+-*r Ol Jb-!^j . aJJ pJUl A^y 
oi ^jA SjJ-l 5ilj)JU i jU^-^1 ^ JLp JjL, (j^j^L. .kys jaj c »*llji)ll 
jj L.j «, uy<^ £li=-l jt J*-p Jl *Si\j[ Vr/ J* SjJLiJl Lg^>-U> ^ jJ y 1^ 
dij^ jAlj • UIjj ^Jl i^-jil Jl 4>dl jl A^jJ ^ y>uc SjJLiJl e Juh 4jjJ yljSJ 

i»_ r L5 Ml^M a^IaSM j-^^ J J>-Jj L- _>aj aj^J-I oJLa 4-w-jbr J* s_,j_JiJ1 
LLJl <u^jJIU<>«iJ ^fc^-jJI ^--iJl JL* \^i^% ji\ aJUI aLiJI L.T 

^1 j] t LfljJ £UsL| Oj^j. jj| ciAL" J Sjj^tJl £jl^1 j] l^i\M j] Su»\y^\ 
JUa^ tju Jal>»j JjXjI l^ji . aijJLS"- /»l>»Sj| J..,aib U^lLa (♦-jULj *1p .*»£■ ^i>**£ 

Sjjki-t jujl£ jup jl~*V I J I*. JUji ^Jl v^y 1 Jj^ 1 UiiJ l ~'J-\ S^lj)" 

SjJ-l oilj^/l tjo JaLio L*_£ C (5jj_ ; _JtJl fjljijlj 4_*£>J.I l,„g '.P O ^ > P La jAj) 
^1 jl AjhJlsL-l jl i^l^Vl UjJL ioiUJI AlP CJ_^P L. jAj) ^U^-l .».,«,il)lj 

oJ> ^y ^ 01 J ciLtNj . (oijJb- /»U=ai JUoJL U^iL* *-SWlj *JLe ^ ( _ ; a>«Cj 

*^»_>- J aJjJLJ.1 A^oAJp JpLa ^y* SjJ-l ioljVLi i 0_jjUJl 4-"Jk'>.i aJ ^Lull 
LjiP ^^jdl A-wfll^Vl ajjJaiL| jl Lv5* t AjJU-P ^-P jl AjJU_P CJlS" p|j^< jvSl^JL-l 

>>1j_xJ| Jl (^ajj ol AjLi ^ JL.5-jJi IJLa ol ,_> liLiVj . SjJ-l SjIj^ I J-SJ Jl 
JL*J\ Jfi <j.\jS[, ^U-l J^i Sjjia*- ot ^1 c dlljj^l f Luft L*J LJjJlJ.1 
. ajL^-lj ^5LJl J* a-jUsL-1 AJyuil ^ pjJ jjji; aJjLp^» Jl i^il ^jLl^-MI 
oLs^l j 1 aj jUjJI j-J> aJ jL>J.b (^aLo sL^I Oy iJLsaJl IJLa J oUlsiN I c - > «-* > r J 
AJy_J.L. ^^b eUilj t (Y) JUj^-NI JUa-aJl JLp ^Uj ajJU-JI AJjJuiL ^aL. 






TU 



el^l I JLjj i yaJcS\ ZSx-a CjJb4 Xij ^^oLsLl Ji^aiJl iLn-JU-l JL*j 4j.JLo_.JI 

oAjj jjj LaUj liJjJ* jj ir^ ^ <JjJlJ,I (j^l^M lj_ r ^> (^jLjl^NI _£Jl 

L^ijU ^xJl *£jJM oli ^p N IfTlJb 4l£u~* <£j>- ,y> Ojii ot k_-»«j c cSjL^-VI 
^l^ll IIaj . jLa>-Nl ,y Oj>j <6\pl (JLpI ^ ill ^jLi^Vl ^SUl ^b ci 

aJju H ^ A Si-i Jj^jJ *l "\ ~jb 4_JUaj^fl 4jjjX~uJJ| i*£aj.l 4j Cwai U £. jix. 

Js. ,jo.jdl iJjiw «!>ljj-s: c«dUt ^Uaji ob^-ip <\ o j S i o^U.1 3jjjs-o 
^ ajI ^LwJ ^jJLp i ip jj^S.\ jJf> JL«-p a I ^^saj jp oljJLixil J jbJ j\ _^LJI 
biochimique cSj-J-l (jjL^-i^l dj\yd\ J* J^isM ^ J ^Ij^j of ^jjj^ 
aJL2u«JI -cSVp- J!^l>-I ,J\ ^ijjj ^.g:UJ i-^JjJUl Lw-JJl HU-I iJL?xj ^111 
oljJlihiil jt^^LJI^Oi^l jW^' 4 -*-* jj-^*^ lS^'^^I '^U-rc^J 
bbiJ ^Iki)/! <JJd\ y> ^i^> >&£ rti^-l II* o^j^ ^j ■ (t-fJ^ 0* u^j2~» 

lift 0^ t 1*1 aa— V obULSNl si* ol <iUi JLp aj *j! V\ . u^oilj ^jlSLD 
CaJ» iuiUJ.1 Oij t <JjjLx-« ^^ Lfili JL>- ^ JL»J V 5iJ_9^-« SJLpU jlS'T *i«i-l 
IIa oLS" li| L» iJL>^ ci yj) . cULULS - *JL«JIj - « Jb-j J-Ji^II Olj t ipU*-io l4i»ji> 

^j tJj-^j jlS" j^/r^JI Ol «-^ii icJLSJl cjU*£>*1.I ^ </?«i!l i-Lj*- f-l^iu-L 

Smith and Hogan, Criminal law, p. 36. : jlaJl (Y) 

Annuaire International dc justice constitutionnallc, 1 998, pp. 870, 87 1 . :Jei\ (V) 

YW 



djJUll *U-j . i^iill j\ iolll SJjImJII ^L cJjju L. _^j i aJj^UI 3 |JU;V 

**j-+-' r W- 5 J ^- y - 1 ^ •*— *^ V^ 1 «-*■#! ^b>i jj^ r»Li jl.j^! 

^JldL JL.^1 OjiUJl ^1 JJLi i dlliJ li^Uj .^^Nl^j UjL^lj 

■ aU)ll (^ ci JJI J* J**JI Ol JJ ^ c ^Ul 
U.jJi 4-*ftl oljN I e^^li U*M S>^ ^1 JLii t ^^SJl OjiUJl U 

i^iill S>l 5ilj>l ^j juj^ JU1I Ijla J Lu-jjj . 0) fcuJ-! oLu^LJl 
. ^^1 JL.L, J . (^jujJI jjp tkU jt J\£A JLvmJI) jhJLl ^L 

iJ^i-J.1 ji\jS {ja ^y ti\i t 4£>*JJ t^ilil i-ijj«-dl j^j a:! Jl (j^w-Jl l_j»1» 
i^^UJl SjjkJli t _ y ^o Lc J-dii JL&I 4JLUI j*j t jflt^ll ,^^1 ^iUj 

4*^ 4*^ CJIi 4*ilj ij^, ^Livsj^j 4J} Jkj M JLJ} ilV^L- J5 Of UUalioj 
Lf^ 1 Cij^i lS' ' JLp 0J>} j$J t AijJW 4jLp J} i-JJL^j U»LU 4J*tf> ji U}j c iioM 



Mecadcl, op. cit., Rev. Sc. Cnm, 1967, pp. 57. (\) 

Merle et Vitu, Traitd, p.260 ( Y ) 

MaeUer, Causing crimimal harm, Essays in criminal science, London, 1961, pp.200 - 205. 



A»liJl OS/ <■ <*_r*U L s J ^{\ jZJ\ je J~di jJc^\ hjk3\ a JL^J \iA>j . iUJI 
l>1£»1 ^Jj> -uJLp JL^j br t ^UJI aJ j - o .. ^ ,* ,yi AJLai ^s N Bj JiJ ^ ^Ij^V I 

^ dijJLJl I ij» J.^J a '.j *bf Lo-S" . ohj«_* A_Jajuj AJuLp JJL»*jj Ajjljj *->- jj i^JUl 
^ £jj| IJLa ^ dljJUl SiljN LSUJI A-L*J| OV i ^JUjJI j;P tkM ^ pJlji-l 

. t5ililj tSjid.1 O^jJl 
£* ^£^-L» t fC>>cJl ,J L-L- Ijj^ v-*lj aU^I 5ilj)f I o! J} ^lj ^joj 

Ol U| j JjJI ll&j . Jj«i)| L$J iJ^SI ^1 ijjoJUl o_j_JiJl tc-^jj uyw jip <Jliu 

L2J» liUij t L^P Jji-*^ ^ 6jLlp| j\ (, AjJU-P ^ AJJJ^ jLlpI ,_Jj ^ijj 

(>*^^ (t4«J o* fr* !i I «^^ 1 ^ J^ ^^^ J*\jkj <■ jjjJi li* A*JaJ 
yl^j (jJJl-^OI J** tla^-l Ol j^y ui>- >-! ti»>- (_> ^ j ^IjJ^I i^j}^ JLp 

^ LiUii jr^Jl J^pIj ix^JJ j^l ^iUl J^J| ^T UjlSCL^ 5>l SjIj^I 

Packer, Herbert; The limits of the criminal sanction, Stanford University press, 1968, 0) 
pp.104. 



. <y*3\ J}U- J* oLjiJl Oyli OJLfi~j ^JJI y. t j~*-)l\ ijA\ lift 6J 

^ OjJUJl Ukj ^JUI dJjJUl ^p iJ\j>j*} 4^*11 ^ ^UJU wVl s^ljVU 
j^ oL^VLi . ,_$illl liijUl jp SjUju !Xju LuLa aJl^p Jjjfw ^-Jj i iljiVl 

. f j^J.1 i-oL>- ^ jlj-«Jlj jJ^ijJlj eiljMl ^IjJ Uj^>- j » „ A . -j i-CjJM yl^Jjl 
• l£*-« £+2>^> J fj-^ <JU-J i-ijjlaJ SjjjS" i»-_,i ^jJ} t****i oL^Ml I JLft jSIjJj 

^p J_^» (j^-Ji Siijl ( _ s uJ M Ov- 4 cH cs» «Uj^I S^lj)/I Oli i tiiii Jb. *Lj 
t*^' Jl.^^-^^U'lisl £**>»il ^ j-^op jj^i**! Si!j[ ^ lijj 4£»i>J.l 
^r-lll J*»JI ^ Ui* diiSlj i U^U* .^a^ l^ji^p ij>*j, J[ ^kJL M Lit 
jyU-l SjIjJ ^ ^Ml S^-ji ^ ajIS cJjJ! ^ Jiij Ml v^v^j Aj^Uj^MI kJUdL 
"Mens £-^ksob "Common law" Jl ^ 4^ j^u Lo y»j Jj»_i]| (JL* i_j15Jj1 ^ 
;LJ-1 el. „tf7a< £j& \ g ; >-U<j lJU^JI ^p Uajl gr,./3,j" eiljMl oJLa o j t rea" 
^ UJI £o^l ol yiS/l ajIjj . (j-iJl JsJ-b Jfli j^jui i^^ ^r 5 ^ ^-> V>U>-Ml 
OjJb LLi^ M i oLjJLjJI O^LI) ^l^sM jj^ 1 J-* u!-*sLaJl ^ U-l fo^Jlj 
ujv j55jj OjJUJl UU! l5jj>JI jjoJI it US' i ^iULl ^jl! iUftl Salj)ll Jf IjiAl 

JLJLI r 7l l^jj-iu V ^ U~J)M fcL# I 

tiJUi ^ji ^Ls Jlij . x^>«Jl J a_ojN| SjIjMI jj* (^JL« ,£/r«^l 5-^Uw jJL^j 
J] JU->oi 4 4jjli» i-ij_^s> A$j>-ljl f>SJ«l UjJL/jj ^1 ijJLs^Xwil pJljjLl i*-Jaj 
JLp Ji ; .«Jfj . (_SJ_4_*J| j-uP UajL-l ij-^f f.LiiS'Vlj ^UsM JUaJJl Jblji*il aJLp 
SSjj SJL-i ^tSl CjUIjJI Jl <uiJX4 4~Ju> iw«JiJ oljLtPl iJLvaJl II* ^ 9 jtX\ 
Lf lp eUxJ Ml ^y ^ij* <J0J* i^'* 1 " **■! ^ J k ^- ! *~l /"M^ L /**«->-jl •— 'W>-lj >uo L J^5 

. 0) u^l>l 

^ J_s^Nl0l.J>o. (Y> L^|i^jJL^Jdl4USC>cl.loJLS'l c iO^aJl IJU ^j 

Ju (ju (V°'jj Lj-«l »* 01 jUxpu US ja ujj^J ^^S^ju Uil l.^.i'j o >■ 4j-L».»JI aJIjjM 
4 UUaiJ- bJL>w« DjSlij UO.p ^..gJ 1 1 jlalL>- *\j Ji-pj t U>Uju *i)ll JvjjI 



Mercadal, op. cit., Rev. Sc. Critn. 1967, p. 47. ( \ ) 



Lj_p^-«t>L<i J io^l ij-sflJ^JtJl ^» L>-5}Ll<ij i <^,sU,l Lj^jJ ^L«iC i^jjL' <j* 
^J[- jiU b>>L*^ ^-ix^l Jfl^J t LfsrtSl-^- -^ - ^ L>^p jl IfrJlfr Uj»-1< '!>L>-,a 
JLp UjU LjiljJ ^ jj U JuiJl f j^. ^1 - f U Jvts'j . liU 1^1 Ijlpj l^L* 
^JjZj iiJU^ jjp 0j5o "U^l 0^» t L^^J Oji Jj>*J LpiJL] Jj>^> rtJi 4 l^jLio 

J ^j^il ^_pi ^Ijiil Jl L>1j L. l^^iS" ^-iil j! Ja^jJ JJi dJLJi £.j 
p-jJidl <—«_»/• LjIj j^j . jj^il <i-»^j ^j-s<9 J j\ t a^*-" cL*iM rt g:l l 5jL>- cj^ 
5jL>dlj jjJjijoUl ^JLJ ^ijJL; JLJI (j^y^l ui>- oLu^JLJl jj^ju J ^^s^ll 
*sLsdJ s jLs- .>^>« ,y l_-jj4i]Ij JLJl ^jzilj t ( ^ <\ I \ 5iJ J A »ij OjiUll) 
Sj.110 . t-llj-^Jl aIjl* JLp aJIjJI oIjl^J.1 LjJ jjU-I ^jUL ^ li| jLiNI XsaJL 



.iJUi \YfcJ ^r^iji-JuJI^ \Wc-mjAjJ1 ^Uriuj^i .JjULIO^li^ U\ 



YY ^ 



UU*j c LU %**] JL*J V 5^-4)1 alft l)I UU» ^V I O^ JU 4-JLil_^.l li^aj 
j>J ( _ y U JjJ *liyii\ ai* Lj~Lp C~«U ,_yJl *SLSjJl CJlSj t P-li jJl JjJb- C*«jXs-l 
jj^j^-ij 4jSf *Lii)l iJLft jJh M ,y»*jj' . ^ W^ll (>>• J UasJ-l ■i^—l Jb* dyjw 

fclj^U J*^ (tfJU*Jl jjP UbLJ jl J\iU JUflSJl) ^Vl iljiil of Jl <^j 
^0 JjLxi N iCjJr 1 iy iSj^ 1 o^Ji\ jbCLJ . i_~* b; jl »jjj-s* ^-^ (O-^l 

t [L*-iU oj^-Sli SjjJbJl )w j-ftlii i»-~*ibj »JLp ^ i_ji-i£jj 4^pL»J->- si sjjj^aJI 

*iiy>A.\ ^ ifjJrl 0! jLj^Ij t iJbJL-1 LJjJlJ.1 Lj-^a^-i *-« <u^^ ^p ^Loi 
Oji *l»T (J (iji«il j$J\ jJIjj j^UJl <wJJ=u" li[ 1 tSjsi-1 v»lj ^ j • ™<j>*d\j 

Ltljiu V Vmj-^JI ikUll bjjju-i J-r aLI ^Ls^^-VI 0? Jl LLJl o^Jdl 

0u J^i; ^1 ijJLJ-L 1^, V^U-1 JJJi 0L5 VL> t JbJ-l JUaJJl jilj: ^Liil 

. <r) JUL j_^JdJ UlU^ ^Upj t yUiJl ikJUl UjjIp ^ ^1 r Ljilj LpVj 

SjjiJ.1 6jSoi . A^jlill aJjIJlI j jJJI J*i ^>p SJjiJ.1 Ji) ialiU jj>^! ^ 

99-411 Dc du 16 Juin 1999 (Annuaire International de justice constitutionnelle 1999, p. O) 
626). 
(CEDH.7 Oct. 1988, RSC, 1989, p. 167) ^jjj^I 6Ui)ll 3y>- **^>- cjjU j»Jl li» Js-j 

.A^XjJbuU-i^KY) 

SJU^I t iS iJi> i«.3HJLai \AiiJ \ • pij ij^jJl jji 'il^Tfc-^^i > \ ^ LI* *jjji-i <V) 

. "\ <\ «, 1 au. ^j*i jJ Y A ^i i V iJbJl IwJI 



is«9j^»« 5Jji*J.I jj^j US' t S_^>- SiljJ JtA>- ^ (_5jXjJ.I UviS"j ^ <, 4 ...0 jj aXj>- 
jS'^L ^j-m-u L. y.j 4 S^l SjjIjJAI Jx^S" JbsLl (^V 1 y'j 1 o^Lr* 1 ^ ^-^ 

; (jcJU- ^ 5JjS*m1I <UA/»>tJi jlxj} OjSvj />jl2j L« (J* *Ljj 
^iUl ^1 aL-1 JUp 6 jSJj t j-jJJI J,o ^ <Jj-^J.I J ji[ t ( JjMl) 

1 i^JU-jJI j-~* ty-l jl ^bi-l .>-,<!, .Ill) ic^->JJ tSjiall ^jJl aL-lj i_*ftl 



YYr 



tdiXI-AA 

* 

0t J»j-5j Lfc-lp <~>LL*Jlj viJ^LJI fljiT (J.A*. ^^ j^^j . obJl LsJUall i£Ui 
IJLa ol Vj . <w~*biJlj AjpU^-VI Sjj^^I jy ^L^l l _^ 1 "-jLa^JIj jc./^' ^£»~! 
J^J-I ^j>o ^l^JJ ^Uju 0^. Ol J**\l 4_~~~ jj« N Jbi-I J^Jdl 

1»L«J-Ij *~«-3 ^1 iu\ijJ-\j JjJU-l ^1 4-~*JIj ^ L>- *>-jj ^^ll JJjj 

l^aU^il jj*u N If! Cj^ 0*1 4 L$j!>Up} (>» J^ Jajlj-*J iw-jLil o Aft jji-i JJI 

V'li jji-Jdl ^^ J^ UIjOpj 1 «lj>^ UUi 4iiJi OlS" Njj ' U^xSI 

. "^rV ^ I < J» j eJLpli Vjj- ULJ1 ij_^jJI 

. \"\ < \Vfc-._ rt *-jiTV^. J li(iA)iJbJILw J JI 

YYi 






Lj-.^ jj| JL*iSl 0^5j d)I <~*-i ^ ^ Ll*^ hjj^^ i*S^Jil oji^I 
JpjjJi JL>-t J^Nl Jjbs. ai jt^ill O^i »M lift ^j . t^jjX-oJl l*^> 

ciUS oU-Ja? ^J . LjJlu J~-> ^Jl L_wbxJlj ajj^^siil Sj-b- ^ jj-l JUaXu.1 
fLi»-^l Aj >>■ 01 /y i^^lw^JLJl jt-jSo^Jl i«5U=-» «U C w a * U P-Ui>-Vl Ajj>- iX^eu 

i, -»- ip ij_J ^^ jj->«i *^ *$ xj^ LJ^' ^U^"-**^ i^SUJ,l O.ISI JLij 

oJLa J^U- ^q . L^U- JU OtSj c l4j"jjk>-j LgJLiJ ^ x^ dl! JS" LjJ OlSj c UjjyfcJ 
yljiil Jj^j V <ol JLp ojlsI cUMiS . (r) UI JUj «JLsoil oJla SJb- jJi . ij-dJl 

L^rj aJLp jji^JJl ^. Y /"U SiLJL) ULJaJ oJtfl U5 . <o) 4-^^lJl <j^M 



: t >dll J Li.Ars6t,n 113/2000 iY"<i-J UV^jJ^JlJlpsS^li^^^jliJKY) 
Annuaire Intmational de la Justice constitutionnalle, 2000, chonique, p. 594, 595. 

SJj^JM 4 liyjJ^-i" JLlUaJ Y ^ C~J ^ 0V qij 4_-^flJl ^ Y • ' • fc-i *-J_jj V ^ Lip *Jjji-»i (V) 

. Y • • * iLj iJjj ^ V ,_,» Y £ jJbJl i J^w^l 

Xs-y^^f iHjjji--i»A-JLAi ^"\ !U-J Y »i_) i . ; .. /i a l l ^ \^0 ^SJ^jY' lJ »Lipiij^U<ii(o) 

.U l y.iVj>-( LLJI ijjjl-jJl f 1&-1 

JJjjjLl ttijjjL^iiA-JUiLj \o t«J Y ^j L.-A-5JI u* ^'I'Wi^.^bj i ^ LJLp ijjj-i--a (V) 

YYo 



j^aJ-l jAj^i {Cj>*ll\ ^L— • jljj>- ^X& jA (Jjjji^i IjJl La-JaJ ^1 C—J 

Oj& !5U t «uul^53 L^Jai^jj t -CUva^Ji J-«^Oj ' AjaJI V'^i ^Ua^l j&\ If!} Jj 

^^^Jl^UJui i^LpLoJUp-^I 5jxJu<aII ^Lw>- ^ uTjIj jXJl OjJli oJLgj 
p^ill of ^ dJLiVj . v-«-iUx)lj a^pU^-NI »jjj-^aJl oIjUpI JU> *b\j i^liJlj 
j^J^ij- ^Ul Lf-J ^-jU i&Li ji?b_« ,J J^-JLij villi J*_Aj Uju* J\£A 

5jnis-ail oIjLxpI *-« Jjii If 3_*«jLll oi_jJ 3jJL>- a^j /i*ULwj lC i a^jL_^>-j 

cijiji-l y»j->ij jj-iLJ.1 «c£j: *il l-jLLJIj ^y^L f^-ill J>--Ij d)i Vj . 4-»L*JI 
C-jbr ^ya^-JiJl d)LS" LILL.J . Lp^jUr j^UJl ~-j ^1 ijjJ~\ ,j oljJ-lj 

jiljj /»j_p jjJIj jji*«JJl (>15^>-Ij *jj-1jJI jl-Jj ^1 L*rl_«il f^rji t ^LpLoJl^-NI 
Lf»^j>«ji (^Jl oLjJ-Ij (JjJJ-I *j_o_>ti i_jIJL«J|j v;j>-I ^ <^—uLJlj Sjjj-vaJl 

jUp] ^ oLi U -.,aJl p->&jj ijJlJ-l *-v-jj *Ja^!l ^yi Lj_J| AL*^Jb fj-^l S^li 

d)| Lli I Jl^Jj . dili jJ> jjJl olJb jic ij! <l)ji <JLj LiJL.1 ^JUl i^*«bsll j S jjj-^Jl 

I oljjJbJl Jjjli Lj**j>»j AsJUaa 4j| (^jJLp (^^U*j (5 JU! J^l Jj>»ij «U-*s> *>-Li)ll 



(-jLw-Ij £«Lp i jLj-oj] : if&y ^Jl 4>-b)M c-jL— »T * ; >* A a ^LJL-i <uiJl ^js- Skj 

^ Ju«UU i^L^I ^Lj Ul .^j^\ ^UjJtfyl^l ^Ijjl ^^ Jl w)L 

^J[ <L~JL «—>-JaJl <jLs> Ji« Iljm ajUo jiljj Lj-^jLc j-*-J o^J^ ^^ *Uy»^l 

jju Djljxil ^jLp pji ,0^' <^ '^i* ' ^"^b (■Crr*^' <Ji? ^Vj ^*^ p ^^*j 
IJLft ^^Ip pJij dlJJlS' i*-L;)/l j^i t L-$~j »-— » 1^)1 JtJ^- ^ CjL^J-Ij c3>*J-l 
i-j^>Jkl oL^lj (ijjJ-l ^^^xJl i r **~sal\ ^oJ t t^^iUxJl Lf is- rt-JLSJl OjljjJl 

*JS—j Lf t^jj>i-Sll<iUj^ J,^ ^ UlJb-L, i-s^iJl j^s^i j>^ jJLp L^>P l*>-bJl 
i *Ui*!5U !>L>^» cJLS" ^Ij fj>^> a^o-pJ.1 i>JUail ^ i-^JLi ?jj^-» j^> 

h*l .,rt.» ( _ J ip i^^J»J i^JUl Jj^iJl (i>«ii L-istfj A i jPj > _ r iIl x»wLP 01 ?i-si*» IJKaj 

oJLa ( j U x (^JLJI Jj»JJI J^Jj i-jis<»j i>-^l Olj i OjjLSJI 1 $ .,o,.»«j («uy- ji J*-) 
YYV 



V J ■ ^.UJ-l J^-t t5>"l *»*La^ AjU*- ■Jj < 7,..>. J*iJl I JLA OlS" IS} <^>JUil 

lc|j t ipjUl JL*j*ll ^LA\ Ou aJUUI jjJLSJ p^.yim v_~^ aly VU vil^ 
<Jj_4Jl^j ^iJl J ^UJI jj-oS/i Jj-i>«-xJ L->-jj" jjJuSjJI IJL* a7IS OjiUJl Jj^ 
uiJ* J^ a^AU JJL-jJl Jl a^j ^yi of ^1 ^Tj jJj . jljis^l 
^ji tiiJl ^-.Ldl JJL2 ^Jl L^rlJL, ^ jsL-^JI .Jla ol ^ lul ^ 1 (r) Oi~ 

. APjbdl (oL>lj jyj.1) jJUall oy OjljJI 
JLwcl-I Jl jiji oLJl a^L>/I v Lj ol J^ ^^1 g^sdl Jl U>; li^ 
aJU- aJ^UJI a*~LJ I J_^. i_i}U- ij*-j ^ t ^j-Ul glijJlj v-jfljJl ♦blj jJ-l 

. Zjjjja}\ 

f Ufcll Op . oJ}UI ^ jl g^-tjjl <y jl 4-^ j_^-aJl ^ Ijut.... jJ-l OL? 

j_^jJI Jp ^1 jj-i JLwc-l a1s,I ^j . J UsJIj ^Ldl JLp ^jt jjjtfJI 

U-p (.^^Jl (jJ^-a *L*slpI JUIjj V Ail y jjjl^jUI y 1 A bill aJp c~^ L. 

. <lU- J jl ,jJ>S\ J j^JUpI *bl J p\j% jtfft 1 y aJjJl, 

t5** -J' ^^ <^Li)l ^ Jp L^o jj-l JUjcu-I Oj£> Ol iiUi J (^ji-jj 
U*l£^ Oylj-iJl .y.^ OLS" U, . (v) 0^LaJI ijju^ J cJL5" ULU A^ftUl 
oLjJjJI OjJLi sJju Oi*-" tlljJLu SjJiL_« J li>- jjLaII d_p*j ■J-2J ;.i; i ..,-. 
O^Lill A*ax t^JJ! JLiisJI jl <>L^I ^-J-l jl ^^JJl J jj-l Ji. 4 ir^ 

, ALjw ijJ>- J J;i>»x]| ikJU jl ^UaiJl U.,.,rt.1l UJU 

IT bill ^ju- ^ JLil _p<JI Jj> ^UJI oit ^i ^ ^^-i^Jl ,bf Jl i^JLj 
^ijj pUJf v_ifejll OlS" I j^i . iV-LjAJ "&kj~* L«. JUj *y aj^» t oLjiJl OjJli y 

Jp pL; ji-l JUjC*>i| Jl As-IjVI CjJL^Lw-I SjJiLa OjJUll (_yaJ Jp pUj A^>-Ij 



Oeorg Fletcger, Rethinking, Criminal law, fittle Brawn and company (Canda), i^JaJlCO 
19787 p. 782. 

^uu jj^jj . o^uji ^ ifcip ^^i j-ijSrt «iiu«. u^i ,y Up ^^i jj-i Jj:i *y j en 

YYA 



.1 i O^UL) jjUail ^Jl jA JLp pIj -l^-Ij &}>. dlS" d\j i o^UJl jj 

uij 4 opiaj u-t -u^-ijj f LjJ1 ^ j 11 ^ *-»-y jiy* Jl cry ^ ^Ljju 

jj> jSi IJLis JjuJI 4_-&>. 0i=- <»-l#l <> Ja^l / olij -c,^ Li Jl ^ji 

ljufi C-~J V aJU-I eJl* ,_j4i • y^l l>i* 4>waj IJj£*» "~-^J (>* "^1 _pU» ^Jj^j> 

^J izljL~A iJ&Zj c <j>^\ JSUs. C-£ 4io ^j^Xij ^ LJi tjlbjll J**J 4>-l)|| 

U^oj jj>^\ \1a is^aj <olA^I (^JL* 9yJ» (ji 4jJJ (^_ji*ll (jS'jJl j>\y (£*i-* tyfi 

.^IfepMllJU 

^yUl ^lijdl ^J* Jsli ^j * (T) jL^M ,y ^Udl o^*. >lji f Jbu JSU 
Sjjj.?- i>JLval ijL<u- jit Lf £-j^\ pLiaJI oL JsLi ^yj 4 aJIJLjJI ^L-l JU 

. ^«uip ^Jvidl iflJUa^ ,_^ ^jijJUJl *UaJl » slJLftT *^ jiS 4jIp_^L 

t i.LJ-1 J« hjJ-\ j\ jJ-L iLsoJl jjj ^yJI ^-iJLJi j>- ol ^Sll ^Sljj 
jl ; --JLI Li^L- 1> JsM jt SLJ-I ^ jJ-l ^p ULb ^j-iJl £liJdl OU O^i 
J^ o^J-l jl J^L UUJI J-Jj OLS" c i-Xill ^ jJ-l jl a ■ ./i -k ■?. II IjJA 

JLji «-^j a JLp i_..Ua,*" oL^J-l j\ JjJLLl oJLa «LL>_?- Ol ,_jlj j-^^ ' AjL^J-I 
jtJJ (1)1 liUi JS" iJajj-ij . 01 JJUJIj UIj^j>w«j Uykjj^- aJLgjj gL-sflii Lj-s^jju 
UiJL>- ^Ij 4 OjjLSJI l^-o-^jj ^1 ijJvJ-l ^ CjLijJ-Ij (3jii-l o JlA ^P pLftjJi 

oJLjJ «JuJL^ ,_,» fj-ill Of Jas-t>bj . ^j-iJI f-Li-xJl -kjj-* ty objijJl OjiU 
yljj L» li^j . i_— ibxJlj (Sjjj-^Jl ^1) |»j_)iil U-a uit^^ (^^^1 fUjJl JsL-li 
^Li V a-^-Ljj ^UjJI Sjj^ f Li *,» *;Sl 4 i_jL1*J| jl <h>«JI Jj 4JI ju£ ol y 



Frfderic Despotes, Francis Le Gunehec, op. cit, p. 644, (Y ) 

• * ' "^ j Y • ^ 1 jiUI gfjll ,y JJi-l li* jtJl (V) 



. ^Ull j^ JLp ^a^il j>. ojix, ol jZs ^ ^ i iU.| ^ 
. ^^1 Jc3 jb\ o-iyi j^aJ g^ill <J} UJL L.L.1 v_«-Ldl IJU ii\S 

jl CJj^i 4JL0] jp Lit^ 01 oL> IS} Vj, *UaJ»J ijJL>- jj-»til IJLa { Ja±£ jij ijJl 

aO^p Ag, ; . * (_yaxJl IJIa j^-lij . aJjJL*_« i— jL_u.1 ojii-| I JL^J OLSj 2JJL 7-jj-fr 
^j jJLj jS JswJl jj^L ol (iJUi . 0_^La!| aLI «IjLJ.I Iju: jLcj U-i ajj^jJI 
J>- JU_*^I Oji Jj^ Of <*s>L>-j tiJi^Lxll ^yU^ial ^ li j_£> ^iSl *-stfj 
Sf-lJI «JU b\ VJ . <V" -t.jj-io N} iJl j^,^. jj^Ul IJla Otf IS} ejPj-^il ^UjJI 

4JLL*ll ^J aljl_Ji,l jp r-j-^ 0' {j£* Pr-^l 01 t CLo-fJjt) : Oif-j-.J j^I-Kj 

U^J <y «i>wJl aUl- iljjVl »lkp} aJu> ^Jks f LkJIj jJ<l\ J* ifciUJJ 

i>xlvail oJLaj . aJU-I oJLa ^ Jaj-y3.ll tSjj**-* JL*-*! j-* S_y»UaJl Aj-Pj^Jtll \k*p 

cJ ^iitx 6 |j^>^j *jJ»yr J^i <J c^j-^l pLi^l J»- 0! t (UjJU) . jljJii^Nlj 
iJLfc . *JL jJaiL <l>**e> j\ a3|JLL1 SLs- Cwijju IS} LJL Jl j LJ> 1 *b£i^l I JLa 
j*\le> ^Ua-ill Vi, i/>ll jj-»L« J^-e OLS" IS} t oLJl JLpIj^JL) LiJs -01 ^p t>Lvai 



Bulletin de jurisprudence constitutionnelle, conseil de l'Europe 1997, op. cit,, p. 379. 
Ferdinand M61in - Soucramanien; le pnncipe d'6galit6 dans la jurisprudence du conseil (Y) 

constitutionnel, op. cit., p 191. 
<«£»•_<■) i!>_jjLiJl {j» >_iJLfll j ; -t » il gjjj+p y> L«»p SljLJil ,^p p-jjjl-l 1J> JjJj ii jj^d ^* 
.<<\Y.Vi*ij*V*«Jl) ^^^Yt-jfUjJ \A^oSUJJl r £»dl 
CACC Puf - Bulletin No.l, Sep. 1998, p. 31. 



C5^*" _^J 4 ( ^« A-J tlr"*- 5 " ^- o)l *^^ <J ^*^' -la^sflJl J>"t-« *bt Oj5o (1)1 i-Jj^-J 
J^-*J SyKUail ^LpjjJLil C.,a,:il A-jJl *j-^ i- a,.* Cj y>UaJl jlS" li^i t AljLkj .ijJLs- 
^_jj 9-jUll LS e-jJd\ f-LijJl Jj- ^Lal L_iij bJI { Js- . ^yil ,,<9 all Joj_J»J! jj-«Lo 

(JjJLi-l AjL>_J~ Ljjuj_JSo Ul.,o ./> JL*j Oj-iL5-!l «lJLp ^^ (^JJl IJLftj . j-^-jJI ,y> 

bJ-f» Oj-J> jl <U*uiJ OL«»J)/l JL^uLajL^P aJU-I a i-A ^JIjjS i^ t j^X^uJJl 1 g ..o.friJ 

Joj (jj AjL(-^-Lj SjjJL^-l (jA 4^>JUa^ (1)_^1* _^Jbt=l-l I JLft {j* bj*£> j\ A,..J,i AjlijJ 
i iJjLwJ.1 *-ilj-« ^ L*^J»J LfcJfcJb-1 t OUL^l Sjjj^aJl aJU- 9 jbj Jli j . 6j-iLaJl 

(l)jili Aj JL>-i *j t CjLi>.«.».4-1 ^ IjLx^l 'A-^MJ^aJl ^^aiJi <*&>mu> aiJLlpIj 

as-Ij^I i_jL-1 jU^Ij i^^a-SLsLI aJjlJi.1 *-Hj* y> jl>-Ij ( _ f «-«^ c^ aJjJL«1.I 

. (a*-LNI uL-il A\!iUil) a-pj-^jII aJjI*J.I «jI_^ ^ 

Lii_yi Jii l_gj\ JLsf (^jjj^aJl jJjw-aJI jiljj Jsjj-»i (jlj U^liJ li^ ij^)l\ a*Ijj 

5jj]| W,.,all Jsr-j »|JLiii--l oL \ I'W iL- jj^sSl "\ ,j» OLJ^I ijj-iJ- Ljjj^I i-*Sl>J.I c-,i3 ( \) 

Bulletin, op. cit , p. 490. . U-L. lyl 

Cnm. 28 Juin 1958, D. 1958, 698, note M.R.M.P. : ^U- *>•_,; Jz\ (T) 

, L*Juu Uj oV ^ JjLJI 
Cnm. 18 Juin 1958, Bull. No.471; 25 Juin 1958 D 1958.693; 27 D6c. 1961, J.C.P 1960. 2. 
12652. 

rr\ 



t. L^jLSJjI (jXftil <JI*jS/I iju ^ lJjljJI IJL«i J^->»x) SJL*3-^Jl iL—^l ja <1)j£jj 
w-LJl <y Lc^JLl 0j& (1 ^ kill) ^LjJLjJI OjJli L^ o^jlpI ^1 SJU-! 
^^SCc ^ tj^j t Sjj^ ifyr j-LjT jJ ^Uj^-NI (yU^Jl OlS" bLi . -u;^ (j-L-f 

jjJ.1 L_^«bxil j! J dLi Vj , Aj>-L.)n jj^ixJ fj-ill *J| L»JL ^JLII v_— .bJl II* 
ij>-L| ^-L-l O^i JULj . x^^dJ jjJLI i_— Li3I cJjJI ob J Jij o-LjAJ 

Nj . i^b>l ^»j r UJI J-^ll Jl SijJl J| ^ij, cjjiJl ^1 i (0 ^jJ1 v-^jj 

<UP jXvflJ Ja-^all OV i Silj)ll aIJUJI ^L-I JL> <JjJL*J.I f-lx*lj J^Jl) J>c« 

. (x) jJ«Jl ^ 015" lij i^U-j t a^ Siljj jp J*i!| 

J jbxslj pIjI ,y <0j^Lj U* ijp^siijil ^Jli^Jl ajUoJ-Ij 0U_^Jl *Lop1 *x*i> 
t <M ijuaUI) jji-jJl L > -/ai .tt. c jjJLo js- J| bLiy»! i (jJUJ.1 J^-b ^flL^l ^b! 

(jiJilil J Lj-JLc. ^yjj-^J.1 iJl^jj-^M ib'UflJ-l J* <JUaJ-l oJLaJ^Joj .(Y»o 



Crira. 18 Juin 1958, Bull No.471; 25 Juin 1958 D.1958 693; 27 Ddc. 1961, J.C.P. I960. 2. 
12652. 

ijjj^ai\ lCj>- Of >-A+py i£j±-\ j* jj^-ail ^^-J ^j^\ by\ji\j t 5_ r ^ll jJUll ,y JJ jL^-l ( If ) 



Jp Lj— jLCj eJb»-j twJtJL.ll SiL^Jl 01 i*pj*tfjil i-JlijJl <jLva*-l ^LaiIj 
/y> . ■^—tt.JtJl jjJU*^ o V jJj L« i^-x jLflil flulft j j_stf (j^j . j jJLmJJl ^ (jull «L>-jJl 
j -A . a t(LfcJbu Lij A"\ ojlll) jjJU-jJl LfjLp^^aJ oUaJLu^.tfLySLPl J}L>- 
^Ij tf> j^ju li|j t 4-oU^Vl AljJb (_5lj ^J-P jl «olj ^j& j*ju V i^^iJl ^JUwo 

jp ^jO lfr.-i,'t LoVl jl (JLp JU-^J A-JlijJl iiUaJ-l jlj J-i iJLfij . aK i_>*J!Jl 
jlijJl j-AjJ ijLsaJ-l oJL* p- J j . '^Lg_Jiir itljlj ol^-sol d*&>- <y» \ t- '<>» 

liili Jl>u L^p _^--p j i WA^ ^-4-Jjj YV ^ i*~^Lj| Ljjt^JL-l ^LkJL^-l ^ 

^ o^SCiJl a JL* JJ-W (_jip jtP -*ij . ^ V ^ A ~K~» jy * Z~ * V JLo Lfl ^jjli\ jjl^i JJI 

^ o^/l a_ioj . _ r -!Lp ^LJI OjiJl ,J \jM\ ,J Bill of rights (ijjj-l jl$_p 

( _ fS aixJ jU- iXii cjULIp jl XA& SJiiUjc cjLUp j! oLp-Ij1»I ji cAAy^A 
L. ^ a^ }U . 5_Jli^Jl iU^I olji! .^ibU oL-jbr ^ jJUi j^j <. JSUJ-I 

c SJLi^Jl AliJij Al*ujL«f cjUaJ t-jL>- 4jUL ^ J] ^jJbiil (_j9 jJj j-^uJl {y> j-W»j 
Mai'c Verdusscn, op. cit , p. 596. ( \ ) 



oLJl L-JULI J^-b ojliolj 4S|jT,^p J*d\ j ,/ie j-ou L.-LLP ^} ^UaJ-l 
iiJjj <j!A>- ,v frlj-^j ' ,)— -L>»li t^-J^« pUj>-I /l>-li j\ <*jI>- <J>-ta jl (j*>-«!**JJ 

i^LJl iJU^JI ^l^jJl Of (j-l—f ,JLs. -_^J-I lift ^^Jl Jiil o*j . ^^jsM 
t^j^x—aJl ^JL^ll JL^f jlsj . <Y) oUUjJI j~* {j~J- L^LP ^ *y oj^ff JUS 

»-jL^ jlSo] £ja 4jJLj L_p iJll^Jl iuLs<aJ-L; £!-<& M olljJl j-va^ Of u y~j J J)\ 
4jJuj U-P Oli^Jl j*AP 4JLaj>- Of ^Js- ^JUaj^/l 4jjj2~ujJl A-aicJ.1 iZjJS\ Jij 

aJLjJ lien fonctionnel 3 : jLJ»j SJ^Lp cj^jIjj lij, V} j-»lj-S N Jl^ifj ►ljf l y 
pIj^I oJia <y ajJLu L. Jl iUoJ-l oi* Jj^ *if dlJi JLp ^Ljj . JljJ^lj >lj^ll 
-dpLU L^jbr ,b*f J dJUi OLS" jJj OU^_Ji J ,>JJjJl <Jbl £jU Jljjft lj 
J>-b JLi of Jw. U U^jJ Nl c~-J JljiSflj p\fi\ oJLa oJIS" jJ j! t ^L-Jl 
lij JiJl J>- (j-L-T Jp 4j-Ij)/U Oli^l j-si^ £*■*-=> JtsLs^j, Op IJU t d\ljJ\ 



IJU . Marc Verdussen, p. 594 U6y J *J\ IjLi* \ <\rv t- Ujj "\ J iJjdl J-^jj; i£*~. ( ^ ) 

Marc Verdussen, p. 594 i_«J_^ ,y *J| IjLi* ^Ijl II* J&\ ( Y) 
89-262 Ddasian du 7 novembre 1989, Recueil de juris, corst., p. 373. (V) 

Annuoire Intrnational de la Justice constitutionnallc, 2000, choniquc, p. 762 el's. 



^.j^JIj l _ r i>*ll Jp (ti^-l jj>*i Si t ^i ^J* <^j • JSfc-l j* ou^idl 

iiUJ-L ^L— j^ JJDi ,_,» li t ,_yJU tk>- ^P AJijkil i>^u cjJ-^aj jly (_$! jp 
.■ .A^ l <kLJl J^il-«Lj 4-~<L~» ,jP Swxi t jjJUll *Ua-P a 4-jPj-stfjll 



l»Jbu jjS ill Lf*^*- je* LJjJI 5jjji-ijJl 2u£>Jil c—^S t » JLidl 1 jlJlJ ULJsuj 
_^ ^1 WV fc«J H j»ij OjJliJI ,>• fc-liJI kill ^ JjMl 5^1 ^ji-A 

VI Silil i>jjL«j i (j^lLo Oji ,j5Lw« {y> JS\ J-a-ljJl JLII J ^j^ai^iJl jU*i»-l 

JLij . _PaJ-l Ha bj-*l\±i o- 4 0Li (ji LjSU>- pIj.^ ^^ t/ll jjJLill lift j* 
JjiiJ-l -j ipj^j»TuC -j , ■*■ *l| ^iL«-o jJL^ *lvai5i IJ-ft 4jjjju>ijJI <L»5v>Jkl c.-.m.i.*') 

hj^jiA ^yaiUai-l <y> LfivjJ .ASljdl hy- ^j <-jj^» ^\ l+US" ^Jl oLji-lj 

L-5011 ^ jJ-Lj i a_50II J jJ-L ^JL^Jl <-JLJjj <_- — a-^ — iJ! Ju^JJ 
. a) ,vJL»>l SjaU* J*- ,y Up J*iiJ Lc UIjjj IjJp Jlkftl i^j i i^ULl 

, f 'vl* jc** Ljjl>t-^»i Jis 0i -bu t i«JLJ1 ijJjjliJl JjLo_jJ| f-LJl jJu L^jLs^stfi 
ij aJLp ^jLp ,j^jJI ijl LIjJI Ajjj^~»JL]I i*5c»J.I Owsai t IJlJ.1 olJU iJ-i'tij 

^ \jji. \ Y £ Salil ,y iiJliJI SjJUJI ^ Uij L^U^l Ji y.^^1 ^UJl 

*i^i JjjjI ^ * ,y u^— *il-lj o»-wLJI L>JLL-I i\i. .Jt* ,ji i_. « iM (j-l-^j iiL^lpI oLiJL« Jail ( \ ) 

it * j ■*■ ->ll j_^j "OL <Jl SjLi^l i_iJLJl Lj-»SC»- i-jL— 1 ^ LLJI o^j-i-^JJl L*SUJ.I i^ojjl ( \) 

. ^^SJl j-«S/l ij^JtUj S^Juojc Jto'i/I *jj»- iijlji J^Ji 



oAa 01 j i OjJlaJl ojju \jj^tj LfjjiU^-* JLjjij L« y*j t JjLS-« % L4JJ *JU<aJl 
.'^A\ hj^\ l^\j uJ^J.1 uy UJ ^JUadJ ^%-^sll l4»&- ^| SjaUJLI 
I^JUjc^I 01 Ui^ vLr!"i *jj^ ^fc* O-*^ *^k ^U'>» Lijlj^-1 Ij-jJU JL*u V 

J*«j ^-LJ.1 Jat J LLJI ijjji^JLJl i*5UJ.I ol ^S/l rtiCJ-l IJLa ^ ?w>ljj 
^Up[ dJUij ^Uii ^ V} * L$JU> pL^JJI ^1 L^L^. Jl J^ U ^LSOJil 
. (jj^aJl jj> T"\ Silil) ^LsiS ^»uj a*»UU S>>Lail jU-t ^JLil jjio-jJi ^ 

JL>»-« ^ oLjJ-lj Jj-SJ-l y»j->«j (^LJLl ^k>- 01 ^J\ SjLi)f I i^J- Laj 
jL*-! lib* . jjjL*«JLJI ijJL>- ^ rtjo t 5jjjJLw<Jl)1 <JjJLJ-I jJL» <juj L$x-j Ojl>Jl 

pioLl cjUjajJI OjjIS jUrl 4 5LJ-I ^ J>JJ 5^-dLi . i^^JJl <UjJ-lj t SLJ-I 
jy <]j-^I JUx-o (jjuL-II IJL* jl M| . oU-l ^ j^-l y»>j>t; L»L~« Jbu br (»Up)/Ij 

DjJli j* \ /Yh\ SdUl 01 Jljf IJL4JJ . ^.jU-Jlj j^al ..^ all j ijJLJ-l ^Ij-?- 

lijVlflJLP^LLj-^^jJL^iloLl^lU^^JL^^^l^loWjjrVl 
SytjJl J^L>- i«iU»il ^l AjIj Jvaj J li^i c Sj jjf*Jrl ( _ J ii« ,Jl tibjS'l cJUjl 
V^J 0T J dLi ^j . ^^Jdl J cuoi^ aJ} JljjMl JL-j> <JLJI r L\ll 

iwjJLlI ^15U-I tjUaJ ^ AjIj f-|Jb)l y> ilU-l ol* ^ Sjj^all jLjJLJI ^jlio (_5lj 1>-1 

^Ijj jlSj IjLa . jji^jdJ UJa c *j^*txJU \+*~$j IjJ-sa« Lg5iL« j~^»j ,_jjl «u*^L*^M 

. V £ ^ T I fij IJsM Vjt LLJI ijji-oJI 



i f U-p)II *J>«-P £-»jj (_5» A_*£>J.I ikLJ oUU-siJl «^s»j, (5j_s<all £j-Ul 

\ <\ o \ iU o V pi j OjJUJI ^ i 1 SiUI) ^1 jjJL^ ^L* ,y L.jj c^J 

: dJUi JLl. 4 aIjlp-^I i.jJL*> «ji jj J^>cj ^L-jJI u aju c--ip dUJU li^j 
c gj:.L-J.H jji-JLilj t ( * 8*111) tfJj^Jl jjX-jJIj t(N o Sdlil) JL-Al jji-ull 
^JLlj jJL-jJI l> i*j o-xpj . (Y A * kill) JUljJl jj^-JJIj i(K/l felLl) 

hjJLe- Ja>- ^l j-jL*« Jl!l ^jj» ^>-l fjJ i~joj . ( i I Y V Silil) i-Jj-^-l ^ j ,_$» 

5JLJI oLj-!L*Jl OL-Ij jys JLi 4 g. .t.il 0^* t L j ytJtJiJl ii^>«JL5 *L_~JLj 

jj^u-jJI {ja \ /I Y SiU.1 Ova,! Jl2j . SjJLju iJLaLScu j_jJu-jl!| ^j^oj 01 jU^Lj 
«uJLp Jii>*j U 4i^>- JL5J ji ,j**>«j ^« J5^ Ljj a^<^j d\ y-*»*j ( jd\ oljU-siJl ^^Lp 

(jj^Nl J^l jlpIj> cjiJis- JLi j . L jX>t« ji LjJb 4i!Jb[ jljj>- aJLo «^0LJ)/l Lol^ST 

Lfi JUb <jl v-jjo ^1 oUU_silJ j^iaSfl jJ-I L4JIS J>>- ^ Jix ^Ij <.il*A\ 
hj^li LJUI ^_^Jb *JLc pS^ll ^ Ol ;^l ^iljj . m U»ljl£JJl JjJJl 



.0VO lOVY,^ i\<\^l. if\^\^\i&lj*l\&y\ij>}a t *j\i\liiyji}\(.\) 



rrv 



V aJLp j»j5^J.I /.^^i . £«-a»eil J>-b 4-i.ytJl sLsUl oUl&oJ ajjjL, Ur AX^^^Ji 
SJL-j j^*-" jj* Lcjj i c-^j)! ^--jJL^ j 4^_»L£J oLf^-ol Jl <J>»*-i| ol ^Ss 
y jiS JUL" ol L*~i» jlS" i dilJUj . £*>J.I S^Ji>- Jj 4JjLp|j -j^Jll f%^i 
ja ^UJI jl jLu>L ' -V^ 1 J 1 * t/U^aJl <-iL-i)M f Uiij aJpI^jJI Jj Jl 
ikLJl ^ L*J> Lji-^jj i«UJl «jLJI fj^" j-" 3 -* J J ■ t^Lij>»-U (yuJaJl (j^jUM 

vJi^Vi Jj^" L>i; ^Ijl>-Vi <*&>** jl J* . JLLJI js- ^J\jj,yi io'UiaJi 

LLjJaJ t *J^£>%j> SjJta J JUJsSlI jv^-fdl JU SjiUaJt /»l5o-^l JLi^ Jp 
\ Y *ij jjJUJL) jiUaJl Jikll jjli ^ LfJLp ^j-^ail oUlj-^-Nlj JLpIj^U 

Jio" jJlj "La mort civile" Jail ojl hjk* J\ JL-JL «i^JI jU aij 

J| «bjJL*JI oJLa xj>-J)j . 0-mi L . Mn . i l j ijJOll (jj-Li-l /j^i 4-Jtp /» i£>JlI jL« jj>- J 
jl_»u)/l jl jjiJl 4jj_JLjJ i_j_*__J O j -.ft o-j S " C-ij_Pj I Jl—aj^Jl j ■ * »l| 

_ / JLp £*«LJl j^^l Jsljl ^ <jj_2_Jl oJLfc ^l^ojjC jJj . "bannissement" 

eUJJj j_jUjJI ^ytnj c~xp jSj . SjL-%iIIj j^JliJl JU-j ^jJ SJbJ-Ji otaL&V 

. A o^Ul) JL>JJI jji-iOJl dUi Jli« t 4>-L^ hy*S\ oJIa 

/■Up)/ I 4jj.Jp kiDi JlJU t iUjw Cj\jj2-e> Jlas>- Jp is-lj-s^ _>j£**jJl {J ^j Jj 
i«LJI fljjLall [^j-^ail jjlo»JUl *_p- Jij . >»-Lli LJ Hijji L-f jJLjJJI ,jA*j J 

i$jji ^i t -j^j t y^J^\ JLp sjU& sjisT ,>. l$j U(rn Siiii) ji_j-.Hj 

JL>JJI jj^— Jdl LajI dUi ili-al ^yj . LI-Lp-J tflOjt-J o5Uil J jJ-l l-^u 

. <r /V SaUI) JUjJI j^^JIj i ( W s^lil) 



YfA 



[^juu\j2j ^jXL»i\ °2uLuascJli 
j.it "' t"j f *t'j *«"■».' JTj.^A. A £« JSj Jb^iaJI Jjirt^iti JsUjjI.^O 

tA-SbJLl iJjtJ.1 iwvaiJi : <jy>+* o*)-^ -^Loj^l ("Lf i^jJl Awai^i JLjjj 

jAj _ j >ll 1 JL-JD ij^JLj . (.^LJlj ojjj-siJl ^^ t— 'LSjJIj j^j->«-Jl i^rr^^J 
( JlpNJ.a3jj N *j ^»j iSJjl«J.I »\j3? ^OjiJlO^_^l^lSJyL»ll *~aZ**2> 

. ( ^-^JljUJ- L5ilj^ N J. ff4_?r tf- SUi-l *l>r <J_^ ^ ' j^* dr 9 W^ 1 (*4 ^J 
Jl gj-ill aj 04* ^j * ijJUJI JSLi I^c, M^r JS" ,^U Till II* c^j— jj 
. (Y) Sjb)/l ^j- W->" i/H *i»l oUI>M J JU-I ^ U5 t yU* jji *$>■ 

j^kdlj t ^yujJLill ^1 ,>. J* J^U- cs> *^JL*JI i^^-i ^i^Sj 

OjSo (1)1 V>^i <■ t-jlXxJlj x^H^' iJ^>«J <_gJJf ^jJUj-JLlJl ^^aJl ^yli . ^Ua-dJl 
^ ^ Ua? ^AJ * ^fj^l <-J^jl J* M j-iw> j-j^pI ^« *l jj>- ^ ijjiJl <l)l U^tflj 

tj W^Yj UY^I^L^^j^ai^l^l^^lj^Aj^^*^^ 

(1)T 4_*^»eil (JLp COLjjJLuJI Ojjli^ \ \0j ^ ij^jl SjJi \jj>i> \ \Tj tj 

w-JI SJLijsL-1 i KAjj^u-iH iJLsai \ *\ fc~J i Y «Jj IL^AiJl ^ ^A Siw. jjl^ V ,ji Up ajj^-j (Y > 
HJi-Jli pJj ^.srt.ill \ MA ii- ^L. 1 ,y LU <uji-J t mAfc-.jjl^ \ "\ ,ji (A) iJbJI 



l^jJA <y "*i^>- SOSL* alii ^^j^i ^^jL\j <$jji\ a^-'j- 4 (_s* A A -r^ 

U*j^ JJi; lijj jh^JJ JjjJ V iCji-l i^-^o ^-Aj-p jt jhP cy".^' ./ *0>" ^ 
ou» t-s isJ If t *Vj$J i^ULl 5-^Ul J& jsjj Si ijJI 0|t* Jlslly ■ If; ^JUoJlIj 

Oullaj Jaa-w-^j 01 ^- r *?«J 4jj-1j».J1 ,yt-J ig:»l .,rt T ftl pIjj>- <cJ3j iJjl.1 4_JjJL*JlI 

rtjf Uj t Ifjl^jjl j* Vji—« U^jU OjSCi ^c 0lJauj_y» lfl>&« ir_^L.| ** l$-«ihjj 

j^M aJL>wJ 4 ; ,/a >«JiJl aJLa J^jbJ- ^j . <ulp t yiiJl ij-^«-« Sf 1 1— »L3jJI a^»jj 
. AjjjJixJl «daLu ^j^UJl ^jlx ^^jl^l j^jil l>i* -bJLtf jJij t (t^*^ iy>l2Jl 
iJL?0 (^ JUl ^UiaJl Jb^iJlj (JSUiaJl J ; .U*ll *l>-y> ^ SjjisJI i^L>«-i jyi-.oj 



Annuoirc International de la justice constitutionnnllc, 1998, p. 869. 



itXf i-juj-ijdl jj/'j-suJl kijjSu»i *Jj< ^Js- 4jj_^LwuJjI 4_*^>«il *LyaJ jJuUjuI 
. ( ^ ^UwJl Jb^Jlj jl*S oljl^pl Jl bUx-l i l»l>Jl Ijic- Juidl *_ii^ ,^1 

. l^*i[Zj\j Cjj j^u\ jAj i jLHjOIj jCj>Cj\ (j-xLo'l {jA 8, ) ,<> * ,.,*,» <l>jjbj| 

«^ ji*i U Ajjj^ujdl JLp|_jiJl J--. jLj LjiUtfi jli»l ^ A_;5bJL| i^L-JJ S^>L*i1 
j^p A./a.a'.j ^ JbyUl (1)1 LJjJI 5jjjX*-Jl1| i*£»»il olj JLii . (t) jjkJl CjLoj-j-o 
Sjj-sA; f j-ill 1 j .j>jS <b j -2-nJ j-iL-Ai J j - iasJ lj AyaJOj « Oj-soLnll ,*-J»Ljiil aJU 

\ \ ^A k~. jjIj-j V ii*jjjZ«*si AJUij \Ai-J \oY ^Jj L^iill ^ \ ^ ^A Ii-*. aJ_jj T ^ LU 
i-^jjlj-j \ ^ ^ (A) iJuJl i ; o ,<_^1 SJb^M t lijj^jjL^ji j^tLA^ ^ \ i^-J i X /»ij *i'Si i\\ ,y 
5— «_>-jJl oJj^I i Hjj^i-o» LJUoi ^AiuJ YY »i j i— a«1I ,y HW ^(jJa***! Y c ^ < \ , \A 

Y •« ^ t- jiljJ r ^ L> i>ji-ij ^Wfc- ^1^ \ Y ^ Ij^ (V ) iJLJl U,j]| SJbji-l 

. t<Uj_ji*Ol iJUii Y Y i-J t ^ (»J_; A-siill j 



Yf^ 



cL$*aXi» Lf^jH ^ J^r*^. L W-*c*^ V^*-^ ! -U-IjaII oli lilli J> IfiLi t Sjj^u* 

1*:^^! {\Za J> y» ^sMj-i^Jl w_w.Ui!U * jjSULSJI i_«,ldlj ^j-idl i_«.Usl! 

^Lill JL_ej ^\Ju> ^ j^i ^ULSJl i_^bxJl Lot . ^UL-I y «JL. ^JJt jUaJl 
t yu Lr lJI <w^-bJI jU»| J>-b OjSL. <w— l^JI IJL^i t ^U-l ^ i^UjJI u /«j./a.- t 
UjL^ipI ^ misJ jUs>)ll IJLa J>-lJb ^JULdl A-'JalJ (j^UJ! i^jUr Oj£»j 
dU^S" ajjL-JU ^sUiJI jb^fali j_^Ji J\ &\ Lr t ^U-i il^j, y> ^(.^UU 

<*-L_«jLi s_ / v»Uii rt-^Liil LLJI 4jjj^**JLJi S_«5^>«il cj^^-jlpI dlUi fj> ^j 



^yii i^iJl ( jul_jiJl Jj jy-«i ,jl* ijlijJI Ski- iHie ,jJl) iX^jJUl (i^>wJl **&*-* *Ss» tJjLi ( \) 

Arsfit, n , pjJtH *j *}L Ijjjs- j iju« ,j»Jj ' £ _ r 2il U jL^j cJb»- I-jL— < j* olijiiJl Jb yii C)L 

: ^.Jl'ljU* 28/2000 
Annuaire Intrnauonal de Justice constitutionnalle, 2000, chromque, p. 581. 



*_* cUJS 0^» <■ £^*» ifjsr ,_5» JlJ~-I <-juj ikL- ^ ^ystfLaJl fy-_» OjjLaJl *l>- li^i 
_;JLJI ^yu^-S-Jl Jbjidl oUjSC« ^y> jj^u <_*_" t ^LaJUl ^LkjJl ^ ^U-Jj" ^^^-j 
uU»_ r p- jl Lo-S" . » jUaJ^ J>-taj oj J_>- ,_-» ^j-i-^l ^ <ud*L* (^LaJl ^jLc 
-^-.^ ___i1 oLjJLjJI ^L* *j_s_> ,y Oj^o 01 i--j>>j J->-a. '' Jl t_aij ^ ^^L-Jl 

4jj «___o aJL>J _y»_>-*J --* W-*Jl 4jjj^--->J-1 4_>_x_>_ll *U-ii 01 Ja_>-^j bjl __Lp 
^yjj _j_Jl ^j-a'JI ^ ISUi t i_ui_Jl -JLSjJj y»\ll 4_al_- Cjjl ___! ^yjj-s-dl 
^ikLJl oJlfc JL5J jl i CjLjjJtP \ V SiUJJ __J» ijjJUJl l-AjAp-J _ji ioiCsJj iJaJL- 

jLc- .LizJl tJij olij LJ-Jl Sjjj^-UI 5u_»_>_U _$Jl ojli_-I ^1 _?:>UI 01 

(. 4ja.l-.Jl oJLa ,yJj JLi J5" __1p (^j— ^ L^l^i j»J ^yj t ^L___Jl Jjj-i-Jl iJaJLo 

cjLj-2p W -_UI J i ?--' ,_j» ^j-^^l ikL_- JuJLi ,_yaJl *-\sr jJ U_J J_U o^U-j 
IjlkJ 4J «^aj Lcjj t Jbj--_1 __» ^^UJI SJaLo ( _^JL> M JUill IJLa O^i t <j_*-° JLxj 

■ *£_rrl <l«L»_>- *y& jJ L*jj-iJ 

ijjjX^i »Jip ^v«j jiJl _jjj__-JlJl ( jJ_*_U j^S LjjLj t»_i]LJl JlJl_- j 1 pj-^ ,ji 

-J jJj OjjUJI -j-L v_-j_jS3 _^llj <L*_dl oLjiJl *-*-*» ^Jij l» y>j . ^\»-j-ll J} 

SJLp-Ij l_$j| lilt t_..«Ldl «jlk> MjG oL_ji*Jl oJLft 01 Lilj ^j . LfS <»LaJl Ljj ,jko 

. ijvaiJiJlj *SlijJl vi«»- jy /> j;.1p ^j5UJ.l v-ij_^ c-ib>-l U»fa jJ«^j V 

{ja LS ^UJI 0L«y>- jLjJLp-1 J} ejijj Ljf 1 4-JLsiaJI ii-jfc^JU hjAj^\ ^^Lyai-I 
C-iLlk^j L^_i C*Pyl ,_^Jl ii--^iJl Oii' (^jljJ L? «Uj-A*JI Jbjij JL>^« ,_,» -ukL- 

LgJUdJl LjjLSjJI ( ws>j u4 aJl jlLJj 01 Sjjj-saJL obj-a (L^jIJLj 5JU>- jJ I g 3 : ; W" 
i cl^Lo jj^ Lflyj by*^ tsLo* M|J LaiLiJl 0j5u Mj t aU-L ^^^Aj !^i t Lf«5ljJ 
<^£>«il £jj~s>\ iJLs^Jl 1JL* (jij . (JIjllpNI Jlp- LjjIjjU>« jl L$jj-~J> <Js- *if li 

Oj-vaJ LjjJLwO 1 Jk*:.* Jlxj A^jJ^-I »—— *bj ,_jJl 4jj_a_n.ll jjJLij LJbJl Ajjj___-JJ1 
Dteisionno 2000-433 Dc du 27 Juillet 2000. (^) 



JUs-jI *JLa v_JJaX» t^JLJlj OjJliJl ^1*1 SljLJLI 1jU« «j» 1>j2^\ JbytJ Jia (V) 

cjUjJI Jbji; ol LS . SJ^Ui! jSl^l ^ <jJLSLd.l ** Vj Ujls-jJ »jj>j 4 ,^b»Jl 
Sap Jt>U- ^ ^£jsU ^j^v» ^ O^UJi *JIJaI ** Jj& ^1 i«UJ| 5sJUal.t *j> Jii 

► j-^ ,y ^ij c ^j^S £-%e\ o^>h t5^l ^L=M fj?-^' J f ^' t?-^' '^ u * t ~*' ,A *f 
jSi_>ll ^Ji^ 4*p^vJ»j^ j-jUi liij ioUp aJLoU^S' ^UiSJi Jb^dl V>!>>-)/l -O-^ui 

^Uaiil Jj^cil <!)^i t *J tfj . £j*a?*Jj| j-^LjJI ^ U^j UjUTj iXj^-l <uU?-j 

. (Y) sljUil ToJL jl£} JL*. ^^ 4«&J] uij>Jl 

JaiU-l j!)l>. <y <Z**%* lAj>i\ 4jLJ| ^jli (1)1 (J** JbyilJl U» (1)1 Ja>-}bj 

£&? Jb^cJl IJU 0! US' . <i*jti\ f JuJ (JLSbL-l ^jpjJI ol*)l 4^-j Vl ^Vl jf) 
*b-j* i£ 4jLJL^ *j 4 4aji JJbol »bj| ^ji j».g:U "k yA •*"'!> <ij*u> 6U-^j <uLJL£ 

. ^<jjiJ| JLiJ iJU-y ^y -J *jja*1\j *SoM 

<3UjI <l)Lij J>jLJ| a^Uai ^y-JjiJl (^jji^ijJl ^jJUJ.1 jSi c f JliJ L« cj^ ^j 
^l^lj 0LJ)|| ciji>- O^-pJ {y> "\ 5iUU HJa) oljUll lJL-a >w 4jj-A*)1 ^^aI 
. <* } uUa«Jl f Ull SljLil IjU ^1 Ajji«Jl Jb^ JU^Ij ( WAS fc*. jiUaJl 

. 1 V ^ r fij \jt LLJI iy^jJl 
: J -Jl jli. JLJjj T V J ,^-Jjill ^j^oJl ^JUJ (T) 
Michel Dante Juan, l'<£gali(^ en droit penal, Travaux de 1'instilut de sciences criminelles 
de poritiers, cujas, 1987, No. 146, p. 123; Ferdinand Mdlin - soucramanien, op. cit, 
1997, p. 95. 
Michel Dante Juan, op. cit., No. 337-353, pp. 275-287. (X) 

Dfcision, No 88-244 Dc du 20 Juillct 1988, Rccucil jur. const, p. 334 (1959-1993), Deci- (0 
sion, No. 89-262 Dc du 7 Novembre 1989, Recucil jur. const (1959-1993), p. 373. 



Lfc oyjdl a-— L*^l t5iUl JL>-I ojL^pI ijJJ-l oIa ^ ^c oljjJbJ! JbyS 

aJLfl LLi»j . CjLjj-2jJ! JLuU JSLuj JbJL£ ^ 4_*_-<lj AjjjJ-2j iki-i C->Lj-2jJ1 

i^« ^1^- *^>j fir*-* ^uj :Lm,,:> cj~*o^' iSjjP-^ ^ o^^ ->J **** ' J ^* M ^" 

. j^^l Jiplyi UJLp ^^k; jdl i^pU^-Nl ^Ij^lj j*\ji\ g {**M J^ 
2\j$i\ g^sr «ilji- ^ j-?LJI Jl ^^ a^ 1 l> *^L-JI Lf^L^ J ^j 



Franjois Luchalre, le conseil constitutionnel, Tome II jurisprudence, 1998, op. : >— iJj — « 

cit.,No. 196, p. 142. 
Hulsman; Le choix de la sanction, Rev. Sc Crim, 1970, p. 212. (Y) 



t p-UsuJl &~>>\jj IfSylaj xs- ^LSL^LiJill L^JU- ^ Ul . pUll c-i^JL j-o— o U «*j 
jw t)L r 5- * ,>>-< JjUaij ^y^- «ulp ^ jX^J.1 liijJL- ^ j-o u)l ^1 L*L*f oJLfJ L^j^j 

O^i t Ljwj^JI AjjI jJl if SJjVl A^jyi /»UJl PO^I Jx»»j U^-j 4j1 ^ lo5o»j 

i,LJ-l Op vilJi «j . i-SUaJJl SjjIjJI ^ ! jlJUoJI OlSC JLsJ-l (j^Li-l ^1 
rtJljJL-l t ysuu J> y-^ij" aS iJbM JL-L-JJ IJ **JH\ oJLfll jy ^11 v>U^Ml 

,y aJjJJI ,yl Js- »|.UpVI ^\f i ^ ^ <yj • *O^I ■**^ J * "V^ 1 

b\S ►Ij- JLJ *JUI j»- JLp ^^ ^l^i-l oIaj <. ijaJ-l ^i^ t> *^J 
ylj fcUl" V Jj»l olij ^ UbAJi JljJl O^ji t *UI J~- J AI4+U 1 obUl 

j^jli JJi ^y^ ja . <£y~U tAjU* AijiJl jL^I at Jl V^l j-a« U J 



Baumarn: ProbWmes rdcls et faux probldmcs de la rfforme du droit en republique fficK- ( \) 

rale d'AUemagnc, Rev. Sc. Crim. 1970, p.815. 
j^]j jUJl ^U > ^1^ c W C* ->.^ c^ Wb ^l^ 11 D>M J V^l l-W ^> 



Yin 



SjSsi L^J|JL*i Ju ^o C-j*-s£j JJ JjjJLjJI 01 Lilian ^ju 0\ Oji 4jjJL*J| j^»L«J 

jjt y> ji^j" ^j ^ l*Jl ^1 *j& J^ L-L-l JUs*J f UpVI Jjjap Ol Ji?-^ 
Nj jJJI illjJLx Ja*-^ j>«J Oj-s*iij *Jj-i«Jl aJL* jJi OV 4 5XjJL-| ^y> JjUII SjSUj 

6^ ^ y^ J* J ' i-jLS*!! Ujla SJIjl»J1 c SJUOsL-l AjjJiiJl i^L*J| cj^pI jl*j 
^LJ^I dijUl j^JS j* LjliJI ^ JU*^1 .Jjl^I 015" lilt AJli Jb- ^ 4LJwt 

. ^UM po^l y>j Ajjixli jJU^S/l oJ+ll ^jU <_a»j2j 
LpLujtI ijj-p^l! oLUJl JbJji ^ *jfcL-Jj t oLpLJUj ilyVJ ^La^l 

l5^ txri ^ ' V^ f-r?^' r^v»l J>-i &* ^Li>Jl ^Jj^j O^j t <iUi jJU- »-Iijj 
,yij Ljil^ftl f}^J- LjJ^ i-isjii ,^11 ^bJlj Sj^ajJI ,ju li^j t «jJrlj hyj<S\ 



Hulsman, op. cit., Rev. Sc. Crim, 1970, p. 5 14. ( \ ) 

Hulsman, op. cit , Rev Sc. Crim, 1970, p. 514. (Y) 



YiV 



J 



^> Jjjl pj>J,l .sLUl*-l ^-U (jvJ 5jjkl-Li . ic^l oL^j *^>\y>-^\ SjjJai-l 
UJ5" *il» t^Sfl j* g\ji\j . hj^\ <S^ if- «-*■*>& *£_/M l»L>j if I./OM 
b\ oUi^l yi yLu-lj it.JLJ-1 UJUJl oLk*ll ^ JIp ^U^-V! jj^I ^ 
,ju iJlJLiJl jL*-» jJu Lois' t f_/>«J.I 'AiP *\jj>-y\ i_jL-uI ^-^Lp ^JJ oJLjj i_jUUJI 

uij-* JjUJI j-p l-jU-JU . iwjLa*1J 4-^JUJl ^Ull /w <J|ju)I { _ s x*-« (JjUai i_» »*x 
. jUill V LLJI y» JiUJl v UU)lj 4 <~JW| Isp-UI ^ ^1 ^ cjLUJI y* 0j& 

l£$axU (J ^ l a - uI U &iSQaJI iJjjluJLI jjj53 (^oa-^A 

: «j^jj ^1 l5j^-"J>I jva>«-lJJ VMr' **Jji*-il (t-~Sij <jjj-*ail O^Lill ^j 

II* *JyL«w»J . fJjX*i\ ^^JLli IJLa aJ^l— « UJbu «_^j^j (i>^J-l j/».^i,.?.ll 
j-IASaUlj t (T) ,^r^l JUfclL J^U-j| ^ Ji:;, H<\i tJY'A^jOjJUJI 

,J jt SJj^ IkJjj C-SSjl ib»- JP ^Ul jt JjiJlt j^>J,I jl jj>»vJI (j-jjj JU j*&- I j| (t) 

j^JSJI ^ Lj_)J>-j *S»«j *i^i 4 (^I^pVIj (j-UI «_— Jl jl i_JJL«Jl j\ SjL»)/l j! I _. t .nll) oLyi* 
jlil jt j^— Vl ^5 ol_^. i%* jjudl jdl JJljj»JL) iu-Jlj j^-i Sol oJjyi-l JjW ijiAJ tj^jJ.1 

. tij^^i JIjj-Sii ^ fc- ;jdj ijPj-.Vi Ji\j=Ji i~^i jfil a^u sjdj 

jj* SJb^A-l ik-ljj c-Sojl ix_^r {j* jJUl jt J_^i~J,l j^>Jil jf j.j>^>\ ^-Jj ^^JLp- «Jo«- li} (ij) 

Ui !Jjj4"I Jitx T; SJUjsU i_»>-Ua (_gjij»il (J A»*JiJl aJLiu* jj^ ' AiLJl aJU-I ^J oj^fiil *Jl_^-l 

^» yfi Lf l£j-sr ^ S-iU 5^ *i>^*!^ (»■£>■ lib ■ iiLJl *JU-I ,y »jjj«ll sail » j.aj jjU>jS N 
,y ^i Lc <iyr ,_y iilU !j-» *j jam JjL< ^io- j jJUal jjiJUl j^suJl p.Ui c-«Jj iJLlJl iJli-l 
^SjL-J ;jl» »JjjJ-l Jjlaj" v^fJ i>^' (v^-l jjJ-^ (j^JLdl O^-Jl *WT ^ c-joj iJliJl iJLA-1 

. Jj^l ilU-l ,y UJlp <j*y*&\ sail 

YiA 



I^jIjJ^I ,y U^i! <u£Jj 4 TjlII cL-9- ^ 5JjJL^J.I aJL* ^^-^ail O^lSJl o^ju *Jj 
Jjudlj ^vJjjJIj ^iJjl «^i Hi^ £~J iA^jO^UJljyLgJLp^j-sadl 

. (r) («Y»lj^ Volll) mt&JYAN^jOjStfJL 
UbJL-1 *J jt.il Iju, ( Y / ^ Y ^ Salil) Jb JJL| ^^iJl objiJl OjJli y! Jij 
/»UaJj Ot-j-Ja; A_2Lcil XpIjJJI (^j-s^i jj^j-sa! ^ iJL>-j t 4jj^jJ.I ^Lk-ibU 

lT^? "Ujj^l *^ ^—^j' <->' Jr- - ^J ■ IJ^j^j SJL>«-dl aSUuJlIj Ijl^j SJu*cAl 
£*lj>d.l i--^aj ^1 «5lrJlj i A$jJil\ tk>- oL«*-j 4-CjjM «*juJ9 villi O-Jiu ISJ 

U£X*X\ (jOAj&ill $f\\\-\\\ JLJ^lmXI Jbjjiuid t?Oo-.^ ^ 



^ jiLoil OjJUJl f ISU-V OlAs ^Jj; ^1 oUjiJl sIjl* ^* L^UaiJl tf yJl «JyL»« ^1* c.,.<ai (T) 

t C)_jJUJ| ll» ,y L^JLp u * J +till\ Lf *~lal\ ,_yai^iJl cJji^f J^U-[ OjJ -ut ^ 5iUI e-U C. ./u (V) 

JiLJ i-«ljJu lS_j>II ^^ai^-iJl (jlp «i^»oj . ajaJ ojULJI jl»-1 jl *Jij: j! Ajj^sf-t jl»-1 ^k-iljj 

L 5_yUll j /ri- . ' . l l JoLii i-iijJ ^j-^SJ L)l i*5U«JLl jj^JJ t C-ni j ,jJl i£_^-l ^ lf( i_JUil olyJl 

^ Jj_p ^ 5Jd J»LiJI tJijj j^J-l jjjjo ijjJl i!L>- ,yj i h* JLp Jbj; ^ 5Ji ic^l jl*jil 

. LSL4J iLiJl "*ij\y (ji (jAjs^jill »-L«J^ j! ol_ji«j l _ r M>- 

:>K0 
Frdd^nc Desportes et Fiancis le Gunehec, lc nouveau droit pdnal, Tome I, Droit pdnal 
gdndral, 5 Sncs ddition, 1998, No. 570, 575. 

YM 



*iW^ (J >-. ; .^" i£ji*il ^/a^AJl ^ CjLjJU; j»iJ-| ^ ^jjj cJjiJ.! »JL* 

iSyA\ u ,a--^-JtJl *Ua-pt <y> JS" i^ Lf>«SLS of ^J} IjiaJ iijJLxJl iUsa^Jtu 

SUldl i_*>-U9 (j^aiuJ; ^ylp L^ ^^sai lij \^\ Jj c <u!p *j£pJ.I ijJL If-lw. dji 
. Ljj ^daUJl iLk j t _ J ip jJjji slid! a!* jJLp (1>^b t <>Sjil\ 

t> £j-^ o^j^ V/* 11 ^>*^J 0> tSji*U u^-iJi t> *-!>; p&M OjJ 

\ \ ,y j^UaJi UjJUJi £jj*i^ X^ ^ Oio ,yjp ^^j i~-Lc (T) (^jjl^jJl ^JUJ.1 

aA-£ oL5"^Ji »JU»J pL>- <oN j^ju-jlJI i_iJU«j *-LL*Vl IJla ol J-!*!! j^J5i 
til a*l OL (^jj^wijJl ,j-i»«il oU.il rtJ t JuU-IjJI jjjj aL^Ijj L^5l*i i^lsu 

<;!j i l$Pjij Xp J-j-JarJH aLUJ! oUjiJij *Slji.! JbJbnij iSLdil OpIjJ^I ^>j 

Hulsman, op. cit., Rev. Sc. Cnm, 1970, p. 622. : jiiil ( \ ) 

.\ < \ < \A/o/Y\ |J i Y\iJuJl 

. IV ^ T fij SJpU A j.- UUJi ijji-jJ) 

Ye* 



/^UaJL (jJ^L^o ^IS^^iJl jLiP'l t5ji*J.I l jsai>*Ji}\ idjL**j> jij& J^P jy^i b^i 



Frfidfiric Desportes, Francis La Gunehec, Droit penal General, 8 eme Edition, Economica, ( \) 
2001, n°. 598, p. 542. 

Lyon, 3 Juin 1998, JCP, &L E, 1998, p. 1760, crim. ler Dec. 1998, Bull, n" 325. (T) 
"it** 4-Jjj \ • ,y jiUaJl OjJUJIj iJinil ^^.J^ Cj\ijZ* V.H ^ Sjlil ,y« **jljll o^iiJl i:../ii JLjj 

LSjUJI UasUl jil^ ifjsU' *-i* tj-* 1 tSjiJtl ,yii*JiJl *J»LJ, ^^SSo Uij tUjJ-l ^ lUw liL> j\y 

Jif ^yt-JJI .j^ii^Jl v^'jl iH ^' «LAd.* br t (^jj oLiji* r^ Y > Silll ,y iillsll S^O 
(cnm 24 Oct. 2000 Rapport corgde cassation 2000, p. 443) 






Decision No. 30 Juillet 1982, 82 - 143 Dc, Rccucil jur. const. 1959 - 1993, p. 130. ( \ ) 






Yor 



. ii^dl iuSUil oUU* : (liJIiJI) 



.01 



Yoo 



ol»ljjr)M ^"l* ^ jjSCJl Sjib ,J J-Uj ^LiJI ^ iJjjJl j>. d\i ,iUi Jlp 

^ ijJb^-l oM^^lli . SJLs-lj aLuJ L^>-j j^^I (J} v-JL OyjjUJl <y J£ jZm 

^ jUV jL*Jl -Ufjil ^ _p«Jl IJLa JU> UIJ-I oW^OIli . vjUJI JJ 
^ cjLjJuJI Oj^Lii JUjSJI iiij>sil ^Jhj . JLoLLoJi sjlpLsJI ^ v_jUjJIj *j>*^\ 

. (1f> JUjJI jJadl Sjib Jl Jjj>^I syb j* J5sj 

tiy\J j^JflJ ,y i-Jbi-l oUI^)/! bjLti aJJLJI S^aSH jJLJ L* y>j 
^ Ia\jS\ oJuail 5jU*-j oUjJjjJl OjJlS /^j <_s» f>^ r^r ^-H*J • objidl 
JiSo J L» 4_5- : -./> iijJaJ SjSb ^yi I j^vaj>w« JJiu 7-L><^l IJa Op t OjJLiJl IJLft 
y iJjLfll J^a^ ^y-siij SjUJ-I oJLa J^i^ Ji£> NL«J Lsl_^-!j-l L*Jio 5-^-tll 
oUlj>-)/l O^Jli ii3j^j *j cjIj^aaJI 0_>jli ^j jAii ^ 61 JJ II+lj . i_jUjJI 

. (T) p\j^\ (_y l%ai ( _ 5 U i jaZ OLflJj OjJij AjSbJL-i 

S DANDO; Japaneasc Criminal procedure, (Translated by B.J. George), Fred B. Roth- (\) 

man and to Soyth Hackenasck, N. J., I960, p. 24. 
Merle el Vitu; Traile" de droit crimincl, 2 erne &1. Paris, 1973, T.2, No. 173, pp. 226 et 227. (Y) 
DANDO, ibid. p. 24 CD 



. *^>J,1 p-Litpl oUj>-j iij-«>- *■£> ,_^l kiUj ji ^^JiL-o 
LyL. SjjL>«JIj 5-Jjdl oUiljll O^Jli OLS" lij \j~S i>JUail a i* jits Vj 

SjjUcJIj SJJill 4_^U-I ^JUJ.1 «tf JJUS *1pj . iikiJJ i>l*j^-Vl gJUaJU 
. °>(ob^i*Jl Ojili Sjty J^- ,y aJIjuJI f J&-) JWI Olj (iJbi-1 



. ^5 0^1 ob^JuJl O^U £. i^UJLl oUI^>l dpli f j* & ^1 JUj «iWl ) 
^ iJJLfll y> ^Wlj i iJ_pL«Jl 5-IpUJI a^>-_j OlX« _jjk Jj j I i vi-»»Jl i»L«j ,^1* is»jjj« jjLm 
ybi-l ii»l»lj>-^l 0_>JUi ul kiJlii i U— L>- ^jtJ <i\i XJ^UJl S-LoUJl jj^-j OISU jL*^ ii->- j- L*t 
. Oi>ll j v_JUlj ^jS^iW Jt. ol*!^)/! OjJUJ Jply JU ^ji^. 

jyiJ^j I « <■< ^U (L)M i JojJljJl ju J . J . . < . tU S-jjJliJI oJLpLLII {j* i-iJLfll jLj«j Lsfljl reJuaj Nj 

. «i»J.l jiaj ,_,« <~x* Aj«>I cJiL LLUa <iiy OJl£ _jlj LpU^-VI XoJuail 

J Jb^j ii>L_ji«Jl OjJUi . I k j ' .« JS t^yjiyt jji i Jo_jJUJI ,^jJu» JLp|_ji ^jjj Ja*-sJJ jL*« J* 1 **' JjJj 

.oUIjjc^I J^U Oji i Ha {y. jS\j *i_Jd oj^UI JjL-_jJI *— jj <uS/.l^iL.t US' UlJ>Ij jJU 
*iLi)IL; OjjUll IJLa aJp l yaz i Lc ^Uiill ,^1 ^^Ull HoLm jjjb- ^ jj <uV oL_jijJI O^Jli J*S^ 
pi^L-l IJL» OLS U+« i i:^. JojjJl ^ytjl IH (jS^-l (^S^JU ^.AiU _^Sl ijS y> «iJ^. L. Jl 

JbuUl JlkJl ,y Ol.lj>->l CijjLi Jy, iJU-l oiA ^ . olyiJI OjJU JjJal ,y UAL lf±A 

. O^jUll IJU jj.hrl 
YoV 



CibjfcU! u^tij 4iiLiaJ| al^VI o^- \ * S 

XpI^S ,yjb oU^-LJl OjJli Ol JlSLJI OLSj . (^Li^JLlI J>-f ^ ^UJL| 
dl V| . iJ^S djtlji ^-Aa. ^ t *JUL| oW^y I jjili vj^ i**^^ 
JjiLl JuU>. J| wi^, ^jJUJl ^ JSo . O^Ull ^^^ o* -^ ^ J>*JI l-i» 
4-SLA-l oUI^)fl O^U olS - lijj . *-pj-^j11 OpIjJUI ^U ^ jj| oLj>lj 
* oL^Jl O^tf j~kr dUi J L^jti iJUL| o^M oUI^ pJis ^i, ^ 

• v 12 * 11 Jl (O^ 1 cr <J^^ <*M' v^ is-^i 6iJ^\ j* JjVi Ojiuiu 

oW>*-)" Uj . l*aU». Ji& t oU^lj JjJbJJ ijjjx^aJl ^U>JU (V Jto 
S^^JI jU*l ,y ol^J-lj 6j5J-l oJLa U**. JJ oJL^ aJ^U JUp! NJ ybM 

ji\ jji-Jdl ^. Y /T\ bill ^ ^UpJ <^ < i-JWl i*JLU J\ i--Jbj 

►.Jl CjIj^ajJI OjJIS jJaJ (jyO. i JJUA5 j»J^ ^1 ijA? ^Sjj M ^! Jlp CwaJ 
iTj^-l v_X*^ ^ ^1 0! C~J li\i . AV*-. ^'» W J^" (>* 5AJU-I oLS£; 

vllix N j . ^1 li* JLp cjUJI ^j; Jj{ j jJI UJU-I jllys ^i c <J\ SJUUJ.I 

j-iUI i^Jdl Jl ^UJNI Up (.jS^il LJU^j *ib)ll ^ jjJL^ JJ iJjjJl 

' ^j4-' V^"->^ ivo^i! l«Jj^-l AJau«l_jj |jLbt| j S-Plji O^PI jij pj&S Js- 

t j^fill <j^j>«j (»^-*<>- (^L-^i Jp tSjkj <-->UjJ! J iijjJl j>- ol ciUS iipj 
Serge Guinchard et Tacqucs Buisson; Procedure p<5naJc, Litcc, 200, p.5 



( lp J^^l H* V**^ T* 3 ^ ^J ■ ^.j**^ L5*^' o*->^"' Lf**"^ ' ijSUaiJl 
Ijij uU*Jl ^i iJjJdl ,>- Oj.« -A * y^ (^UJl jji i-iiji OLSJl lift jjij 
ol .! ^UxJl ^i SJjJdl J>- {^ c$III y> ^UJI jlS" I SJ L_e. d«>Jl jli Jij 

V» !j-~» j^I lift JUL- jj . 4JLiJJ ^Ul jA Jj jJ-l lift jJjJj ijJjw. JLp ajji 
( »iU-l jjJ^> JJ v^LSjJI ^ iJjjJl J>- oj-iJ Ol ^Jjj I K^Uai j^>- jJu Sj^tP 

^lj jaj . p+A\ SpIj-o j»iCJ-l {y *-S^-l iij-p^Jl 4-Jl ^jf^J JJ L. £• jii M 

i $ "I * (iji-i- AjL^j- i_iA£Jl I J-gJ t_$jjJL*0 0l -« . ■■ «? jA ^jSLviill rt^J-l jjX*fi 

*L^ dl&| J\ &\ ^Jl^rl oUljjf)!! O^U ,_j jjki ^ J^ L. J\ ^j 
iJl>cj ^ Ul j$i t CjL^ajJI Ojilii li-iaj ^ JL5 Jit- <jJ| olft JiT AjliJUl (5j-pJJI 

^j . JjL* jJI el* c5JL>-^ a-JLJ^I (^j^jlJI f-LiijI LjjLio jjj»o ^1 rtJl^l 
^ V ^tJUi jSi\ J j^sil ^Jil jl 4 ^lUdl j! ^JUJI ^ of ^ j^jJl 

tiUi < jij <^^l cSjpjJl f-l-Ma-aJlj ^yMiij l-jUjJI ^i iljJlJl J>- 01 Nj t *jj!p 

Jj-2J-I 4 . .,A,a,l L^L-^jM cjML^J.1 *j"1 iLjJLA-l oUI^_>-)ll ijjjli j-^-«j 
i>* (jW"-^ "^ t-jLSjJlj (Tj><^\ J"!^>- ,j^ ob^lj t^j-aJ-L ^l—Ili ' ^^^-Ij 
olft jl*-1 ^JE jl5 Uxa^ l+;Sf t Ubi-I CjIM^I Jt>U ,y Vl U*iJl V-^ 1 



DELOGU U loi p6nale et son application, Le Caire, Tome 1, 1956 - 1957, pp. 149 et 155. ( \ ) 



<J\yj <. ►L-iSfl Uj ^W^ 1 o-^-'j v'^** 5 -^'.* (j»:"-a-"~Hj ^AJtfl 
i ( J^l ._~^ L.LJI ^LJI) J^JL^Jl SJaJL, J| ^1 .A.8II k..,i.l| iiaJL, 

ULij S-SULI oUlj^->l J ol^J-lj iJjJ^JU JjiLSJl j-SJlI tiliioj 

y* Jb-lj v_JL>- y ^" N (SJhA-l oj-^aiLl J) JLSb^-l oUlys-)ll oils' Uj 

oUljjrJ. SUJl ^ jJ-l lULLc ^->^l 11* 0^» 1 j^l «wJL>- ^ Lit ^-sr U^j 
t5j-2J-l *jU-p- Ojj Ojlj-Jl BILLS' t-^j ol*lj_>-Vl oJL* JS" (^j . L$io s-LijJl 

?jjJLlt Id* JjLkj Li . objJ-lj 

Jj 4 Ai>o JLi JJL-j ij^j> c«*J LfJiJ ^/Jl olf lj^-)f I d)S/ 1 t_jLi»Jl ^ SjjjJl 

(jj Ljjj-iL-< JliP Cj\jjA-\j t$yJA tf> {Aj^j 4*1/1 *uSA\ ij^p-l ,j-^ JU-Pl ^ 



IJ^Jj . jkkil lf^_^u jt j^fil hj=>- o^ * 5 ^" i iJl ^ * Ja ^' C^ «>" ^-^S^ 
5JL5J-I ^p ...i.*<» ^ ijjjjl i>JUw JJU t^LrrV 1 j*^^ 1 «JJ^s«.l IS\* . jULJI 

aJjI^JLJI JiJl ^ JU-I J^y li* . iljjJl JjiJ Ijl* Lfci iU- jJl LkLaJl 

«JLJL| oUlyr-Vl OjJl* j~~. 5i_?i_>5l «i* a*j • ( % *y*JI 5i^Uj fyoJl J^ 

LolS" SJbJLi i_«jV OjiLiJl II* yjfiy^-L <^^J • CjLj^JlJ A-Jaill Oyl^iSl y 

iiUil .-^1 jJt J& S& j-fi Jiij . oL. jbU 5Jj jJI ^ oL.jJ-1 c-^rf 
|jb jLii . ^jjM .JLa JJ» Ujii^j o^+U ^11 JwLaiiN I ^.jNl ^ilJUlj Jj^l 

cJjSj US' . ex. ^pU^- Jl ^1 \i[ VI tU-l ^ ^1 jlU Jlp J_^t 

.j^ij-Jl aU^lj LJlilj ULk-1 ,y oLujJl^JLJI o^j i^^iJl oL^Ll 

. (T) t5 S0il f UfcJl jj4& dj> iljJU-lj ^^ajJLI <i>&J (ISA-) 

i»J^a_» *-* *-^l 0»Jba-* fjl^S i-SUJM 0>>vai-i J>-'i ,jf» Ail j^V I ^Sljj 
J^j <LaJ-I <-UL< ^ ^UJI i>JLs-ail *>> UjoIJp-I £j\zS JJj . f U^Vl &JU 

t «JLsaJ.I bJl* uh d j'j^ 1 vi*tJL»-J y* 0j3U)l II* ,>• *JJLjJl ^15" llfl . ^JlJbJl 
015^ U) 4*^>»i.l i>JUail ^jIp ijjj ^3! SJisUl! ,ju i^*— ildl JtAsi- ^ «i U ^aj 
^aj ^^-i j_«t jAj . Uyu. ip jbjdf oJUail ,Jj> ijju {^Ul jj-siJlj (Lg-p^ 
,.... t, u! «-j(o t-^bjJI IJla . (r) L^. sU-jjdl lJIjlaVIj JjL^jJI 0u v^^ 1 

^jyt« iJJL* JjJj^fcJ A-jlii'l Oj-^ajl-l *^J ^^1 oMjJ*-^!l d>jjli jj^JJ 

BEREND; L'influence de l'organisation de l'Etat sur le droit pfaal. Rev. inter dr. pen. (V) 
1994, p. 23 -31. 

.VjyutJUifjaiUj&JKr) 

YIN 



lift jjlaU y> A-Sl^M oUly-)! I OjJU ,j» AjjjXojOJI ijPjJtJl lij^J oJj-o-j 

. ^LjjNl f IkJl j\ ^....S-ullj (ij^-jJl fLii-i ^ ojja jjku yp IX;-~ c jjjdl 

OjJUSi lift ^J Jiil! ^y. j* o>L*J! UJUallj olyMj o>2j-! Oy djl jJU 
JLfli . CjL^A-Ij JJ^jJLi-l *jU->- jjisj *j^s> ^y ^xo ^ £j\t-\j>-y I OjJls j_^laj 

11* i^LJi Oij c aUI IJla ^ ikkjj.1 ^UJJ frL-Ul JUp > AV o -Lp ^i yLJl 
c5 1p j*— j U-^tj Lb% ^ LSi ^r^ cJapt ^/Jl 4-^-Vl ol jLi^l i^^fi 0jiL2JI 
U JU ^i ^L^il JUVl oLUJLl JJL£ Ojjli jJ-^ ^ AAr fU ,yj . ^jJl 
jl _ W P i r-jU^ *Ji» j »_iv*P y cJjJl cfJLJS ^ i^lxll j JJbhJl !->j-£j jl? 
JL* jl^Vl 01 *>*>*> 4 AiJaJ ^ jlj^oiwiVU ?^*-I rt-1 aJUij jjIp 4^5LoJl CjlkUl 
. (r) bUi yjUl ^ IjSLp j jbjJLl OjJUi! ^y U^* jJl oL^U ^ ij*L-t 

(IjjJUoi Ju t oUU-^si y olj^-l L? OjJLSJl (J-1»J dlajii ji_^Jl II^j cJJju JlSj 

\ AAo &u« ,y Jjjj} ^j t£y-Jl ^t-jJIj ji*=j U-i \ AAi *^> ^ _^_^Sl T i ^ 

^y ^yJl (*Jl./Vl ^ JvaiJl ^Ual^l JiJ |_^sii| J*^ 5 lsV^' *^J^^ J^d ^ 

DONNEDIEU VABRES; La politique des dtats autoritaires, Sirey, 1938, pp 6 et 7. ( Y) 



cjL^M Jip oL~JNL UlJul *iUJl lis. ti\£ aij . oLLM JJL^ O^li IgJ* 

^ 4-5bM iljlt ^J i_JU-*yi 4*£L>^ 4-^liw* iiahiJ.1 rt^Udl C*->« r /gt t j*a-» 

oULi-l c^i^J ^ ^fV <^> ,J jl.jl>- O^Li jlJU^ ^J\ fji] \j jUiiNl S_^J 

JUVl Oy^LSJl ju*.jJ J^ J-wJ\ ^ jSl& IjUl- CL? ^JU-Nl ^Jual 

jJij (J \^0Oyi dials' Ipjyu fc»Jdl Ojw>j J£j t uyjiUil ^Ia -V*"j^ 
fc- c-Aiil jJl 4~i*-^l oljLi.Nl *UJ^ JU&N! s^ti *L^I jbu N[ j^jiill -J 
oUIj_js-)I1 jjJLSt ^,1 J-vj»« ^0« 4~J 0« r >jO J JL2JljJ-„g„i t Ul<\ 
pl^^l JA& S^ JjS/ Ljj jju» jJI Sjj-saJl ^ JjJUll IJla OL? j3j . «i-5bJLl 

t _ r <i«j ^ Sjj-tJl jkjc e^r^^-^-i ^ *\oY 41*. <y >Jjj YV Sjjl opL>-j 
SbS/i^^-jkJOt-i^ \^o\4iJ Sr'fijijjUi^JijX^u .oUU „rill 



pSUdl oJKJLi i jUaJJl OU^SJI j- ^ L3J)f I SjjJJl *j_AJ JLJl-.V? ,«Nl 

^ jiUJi^Slij tjaiJi ^ob ^ ^ <\oy <u m pijo^uui yhjx-.vi 

^j J jUil ^ U^Uf Ow^ill i*5Uo> o_>->-t i[ oUjiJlj *-5l_ r JL-l v>j-i 

oi4y-^io > ;iiJji*n ( \oY , ;LJ ya« ^JjCjjJUJIjju*^ . *-uji JuUi ji 

Ojr US' . sUaiJL !j-.l 5JbsL| j^lj^l jlo^} AkL- &.UM LLJI N_p^ JUl^-l 
i Lf*ib^j aJjJJI SJaJL. jt-^Jud oUly )M OjJU jJLp o^-Uj sju- dUi Juu 

iJbi-l l$jjpJJI fij ,_,» o>UJ! *»Ldl ajj.?- <y Jj£ ^1 olSL**aJl { yt^t Lfj^^o 

4li UbLl t^jpJiil i*l»)l 4j»-j Nt jiUJl yS/l oUa-l jl to J*2»i)i jl 4i* 

.(^oioJH^jO^UUUJp^juIIoM^IYV i1£ nr^ljll) 

•IkJl L»"5L» JbJLjJ^ jJLj SJU- *LS JUp Ajj_jf^JL| jj-^I^ Jjji JLai i S-^L-Vl 
liilsiJI (_^JL^-| y OlSj 1 4jjjJai«j j^j 4jJI>» v_^Uj<i jjo ill IJLa jj-U» *Up OjiljJ 

oJIa c>w^< Jl»j . ( \ Silil) »jj-lJI Lgx>.^ il)i (J-ud ,jtJlj j./»4-l Aj*aai jJLp Sj •S'jlLI 
rtJfUxil ik*-ljj «-jj^!j*j ^Uiii! rt-^j k^ju> n5\js? t-jISvijL ,j^*^dl JL2xpIj iiaJLJl 

CuLUi-1 ,yaju J*A^ X* i»L«Jl 4»UJl p-Lap| ^jJLp OjiUJl IJLA (j^au LaS . 4^dl»dl 

iJbi-! olfl_ r ^-)fl OjjU L^-JU- (^Cj ( jd\ oUU-sdJl ,y _^jiS sLpI^-* y Ju>Lj3! 
^^jJ-1 4kJL< iaUJl SjLJI Jjjjiij Op- ^1 j^'SlI *L aij . <^aJ**£\\ o^l SjL*J- 

. t5jl>Ji 4JU O^Pl jl ^->J-\ ^jj* 42-ia: JaJji V Ulb UU 0^ 



Yli 



f.|JcLp| jLj«_« (^jl_/r i_-»l^JjL» Oy»4^1 tle^ ls^ <^^ 1-^* L£^r-*dJ ' *jj^-jJI 
j* I^jlJB ( 1 5*111) oj^^l ^j ^ jlji WJl JU ^lj J^UJl _, CJ ULi 

J&- (^jlpjJl ,_ya*J ^laj <J ?^«— J SoJLll CjIjJLU eLfliJl IJL» pUiJI 01 ,^1 f\r^' 
^1 k^LA\ oljJaJl ^J^J ^ ljL»»-sfl- "ww l <, LfL«I i^ ^iaii- i^Ul ^jfij^JZ 

f \ >> M ^Js> { y^> JLi jjJL-^jJI of oLpIj-* « t ( ^ A ♦ li\i\) jj_^u-jJ! L*oJL>- 
\ AV Silil ,_,» jj^-.jJI ^^p JJj . 4j>JLI! olj-iUL (j^U-l J^aiJl ^ (^^SLoJl 

(_ji SijIjJl tS^W-' ^J-A— ^" ,_s» *L-^>L . /a : > -\ (Jvj 0_^L_a1| 01 ,Jj- ,j^j (1)1 ,jJIp 
i^LvLiJl oUaJLJl Ol JlP jj-S^I O^UJl <y ( £ A) Silll C.^j JL»j . jjJLw-JllI 
d)l jJ- i N /»! l^L^a!*-! ,y >bM:> AjiLl <^ 1*1 L° J^ <_r" (_s* LftJ*-J Sj_^L,jJ| 
,jvj J_p»J "^ *J1 Lfr^s <^-°JJl l f l^>- Ml (j^ JbJldl CjjJUoi Sjj-.ail j^aiJl <U5^« 

^y>\. ./> 7 >-l; dj-3JJ J>*-« N il t OjJLjJl y> «JL« t Aj^SL-oJI /»l5o-\ll Oj-lli 
JUi> V jj^iil OjJLSJl ,y ( £ A ailll) (^ d)lj i 1$j ^jiL^xJl »1 .A5.ll ^jliiL^I 

L5iW»dl fj^ Jj^d OT jj-^'j. M <*Ji ^1 ioi^J.1 C ^.. " Jlj i ij^^SLoJl aL5o-S[1 (1)^315 

AjM j (1)1 jLipL t Ljj Lj-soUo^-l /»JLp ^^^SL-jJI pLva-SJl oUaLu ,jji <£y>r AjI 

i[ c 4iUa_3-j ^U^JiJl JSii-l J^ £jUJl ►iJLipN I (1)15 ^ ^1 <\ fLc ^j 
{j+^j£j 1 5_«UJl <jL^JIj cLsaiil Jb>-j uijJ" o*^^ \ "\ * V *Jj 4jjj4-«J^1 (j*j5j 






YTO 



i*\j*i \yS»- y oUai p^ij ja oL^j c *UuJl JU-j ^uu djS- ,jij\jii\ y JS" 
4-JLi-l oUljjf )f I OjJli J i*j\j}\ *>j^\ CJ^^ jjS^j}\ IJLa jjJUajj 

Of ,y jj^-oJl ^ ( \ <\ ^ ojU.1) aJLp cwii U ajjj^JI ^ op v^^p ^ j^UJl IJLa 
L^*-*-" iAi jj^-*-^I l^» jjJ-s* JJ f l£>4 y ^JljJUlj uylj^JI <Gjyi L. JS" 
W* f j* c/JI Jj-^b Jj>Ij*JI J^ j>^-aJl ^j^» : Ol Jl bts-,1 t liiUj 

L*JLpIj*j L^ljJl ^40 jj| ^ UJl plkJl JLpIjS ^ SjlJUaJl ^ LL. l*Jj j^Ll .Uu 

• g V^-?'J cA?' ^JJJ^- 51 ^J 01 ^ ^JliiX^I Jj-^lj 4*JaJj 

t cJ o ^ S_^JJI ^ IjlJ.1 IJLa UL*J| i^y^jW i_*iUll cjJlS! jj, 
oUI_^-)H OjJli y (*V) bill Sjjji-o ^Jbu ^^ j^JJl iSjjji^ai Ljl.^ail 
jid i ^1 J_^ Ji^i; ^JbJl JL*. ^ j[juS\ K.„aM jj-.ll ^«J jJI iJbJLi 
LjJ^ jj^j tAi oj*. ^L^JJb (jl JLp ^^j- ^1 jj^,jlJ| ^ ( 1 1) iM « 

UUi IUY^j lSj^jJI) ^ <W ^ c- ^ j^J^ T J ijiUJIj LLJl UJUil f lk»4 >i1 ( Y) 

. ( \ ^M i*. ^ j~*iy Y Y ^i jjUJI i T ^j ijJl Aja^JI Sju^JLI ,_,! Uj-»j>- SjyLi. Itj^i 
li*jUrtaJJ i'\V i \ L y ! »Y\A r J J Yr i _ r . { .LSi>.S(lip > * J ^ \<\VY ^ J ^^ A ,>a ijU 
X t JiUJU UJ. U Ifll JiNaJI i^. ,> Pb jUill JtwJI Jr U «k-ljj ^i^cJlj >JJI p&Ll 
j^jJI ,y i \ ialll it p-ij HVY 4iJ Y V |J j ijiliJL -lLju; JJ UbLl olM^I ijJli ,y 
i^Li it <jrv>« wiUij t ^-JbJI *JU. Ijlp L»_i Awi oLJl iLdl j ^LaJl J^ jj-l IJL* _ rwa J: 

. Jj-bdl j^jJl .Jjbi J SjUL-I oUL*-)'! 

Yin 



oLU Ol Jlp Ly^b lOjJliil f 1&-S Li^j Vr-" J 1 -^ j^l Nl LjJLjuL" M j 

Ja^^Jl jj^tl Oil /4 4~uiu y>Sfl * IS <\y* ^ y t^UzHj (j^Sxil (^UJI (j^ jl J^toJl 

0} : ilsli \ j n --« ; *UL* ^. toil IJla j^aiJl o*j<>w» oiJs Li" . <s\j>-V. jU*aJi!l 
jl <J_^-i Ja>- (3tAi»Lj (j^LII Ojw» Ju> *^>(ll Silil) ^jj jj^ii jJ jj^_-.aJI 

lift jjJLv* J-J {\&A &> ^IjUlj uylj-^t *jj* ^^^O* JJ^—^I «>• 

jlpIjIJlI Uij LjL Ju«: jl U jUJ^ jj_>cj lLUS £«j I JJU L>*^>w JL* jjX^>jS\ 
g^isJI Jl v-JL Nl Lfoi^ Lij-^i N «jj^-jJI IJla J ljj&\ olMyt-)llj 
•^o L>-JG J| o>-Lp- jjJu t «C!li jj^^ijJl ilij Sjij V Jik_4 jl LJJu j*1ju J (_sJL5l 
^ (SV SiUl) -Jx>- 01* : AhLS dJUi ,y ^yaUl A_*5^_» Oijai—lj . «^LiJI 
,U-*-il Xjt k+h-ai jji-unjjl Sj_Sj b »..^> L>-_^~jlo j~~-*j 5_obJt-l cjIpIj_>- j/I OjJli 

. ^* Jal bjj\i jj~Ue Jl 4>-U>- 0j:> <ul5o-L 

Jljw (^jyL^jJI (j^aJl (Jl liUai ; j^AJl o»Jx>«i ^jiUJl Jadl Jbjj ,j»»Jj 
^yaJl 015" \'i\ L«l . *J JjLJI t yu_ r !LlJi (j^aiii £t— 1> 4jL* t o^L* Jj.Ja.di U-U* 
<lJLp JjLJI ^yuj.t'.W l ya^\ Ob Jj^l Ojfi <. OjJjL« JjdalU «JL/9 j*P (^jjl^jJl 

jji^jji ^ ^ ^ oiiii *-£>■ , -^l>^j ^u J J*j J* 1-0 y* jj^« jJJ uju^i jlju 

,_^adl IJla 0l£ lil 5_^sL>-j 4 aJJUj i^-pT-^ <Jlp iiLJl ^j-s^jJI j-~^1 ^JJi 
LLJl ijji^jJl i«Sl>J.l ol ciili Ji'jj . -dli J /wij (_$JJi jjImuJlII rt-5^- £• Liiio 

. ^^jjO-iJiJI "UilaJ U. *\kzJ[ i-JW AJjjlS oJLpli j|JlvS»l ^P pydl f-Ulal 1—iljJ N 
^JLp »Ujj Uut jliil I WV^ya \ AA *5j Yl ^ jil^J-S/Upj-^w. ^'\A0 A^j^^jjj Y ' a Jaij{\) 

1 Y Y"U T 1 ^ 1 \ • « « LJlill olJ.1I 1 oL>lj j^i.JL! Sjj^i-jJl iUJ-l ,y liil>. Ji3l ( Y ) 

JL« ^JlP ,JLp Llxll *jj_j^_*jj| oiCsJ,! »Ui5 jii^il Jjj . (VA JL\j) bbJLiu L.J YVY ,y> -UoL>-j 

•jlc i_..,^j ^ ^A * Siu/ jiUall ,_s jji->jJl JjJudl JJ i jiUflll £j\juj£jA\ ( _Js- SjjjiuiJLlI LjiiLij 
^^JjJl jJUall ^ v^-V 1 ^.r^ 1 t5 jl r" J^r* 1 1>" jj^-^1 ,>• V WI Silil ^ '-■■■'■'■'' W f IjiM 

iL«i_ j ^u>- t iA^ Vt *»_,5jlpL» i ^ LUll ijj_L^ijJI f lS^>-t *#_>jv»^ 1 ^A^^jjU YV 
. i «.r \ ^ lj? SOpU (^lill JvUll) j. <hU\ lf>j**A\ 4 ^ <\<\Y 

Y1V 



i y>^4l\ ^ JjJUi \ WY ajuJ rv pij OyLiJl jJU* \ <\VY (.Lp ^j 
jjj^UJI IIa i*-f« ^y. OLfj t a^jUJI uyljiJl ^ uj^jll ^>^ OU-vij «JL*jdl 

jki !il*l ^y Axis 4j>-U-l £)I .iX-i'V J t i_**JtJl {J ~k>^J> ^J\ Jbu Oj£sM *j *JUL5 

d->- ,y VH" 1 olpl_/r)H OjJU V 1 ^ -V^ <> J-*^- 5 " cijj^^l djtoll ( ^ ) 

oUljJrVl JU ^^aJl jljjj- f Jlp ijjj^-jJl tpLil i^lkl ***-»• 1 jJUall 

oLij j>^*-JJl -ul* ^ Lf f IjJVi OjjUJi II* ^yJLp uy^i i ^~- >- ' ^ -o-MJ. U 



Y"\A 



^ a;UU-4> i^j^jj frlsfl3.il <y>j oW_/»-)M oIa ^ ^Lsfl-ail OU-sflJl J^Li 

.J^iu-^ljSaJ-lii^. 

a, jy^j}\ iUJ-l V^l ^LhtV 1 <^ u J-&. JJ 1 ^ 1 eJLA ^^ *yj 

|JL» j, JjVl p-Jtfl ^ 5-Sl^-l 5-pjJJl i-lja ^ JjVl jjjJiI J^£ Jjj 

_pj| J^ t Us^ll 3-^UJlj S^ljJI J^I J^ ^ Js*-* J\£\ jj>S\ Lot 

. .....Jail IJLa tf ^JWlj JjVl uuUl ^ -c-^ ^JJl 

_^j i JLsLJLl oUl^r>l ^ ^U2JI OU-sflJl J^>- ,>. vlJlsJl jj^il Ji-*j 

. rt-^S-ll lJu» ,y ^y Wl t-jUl ^y Ai>^J uij** U 

jUs^l j* LoLnll issjLsflilj oL^J-lj (ij-fl-^-l uy t>jlj^l tJ« r^ Ijf pj-^u? 



Yn<\ 



JjVtJ mrttl 

j^- lijjj j^u ic^ ^j, { y>^Ji J5" ol ,JLp ^ < \iAi-J0LJ^I t 3jii- ( _ J HjJ! 
. ( \ I \\ ) ks- pLijdJ oULwJl l$~i *i ^y ijip L^b^x U^li ^bj. c~J5 

. (Y) C\5aUI) \ \ o » i^J U-L-Vl C\if-j OLJ^I Jjjb- iUi- ojjjSII Ulirtl 

J Spencer, "Le droit anglais" Revue International de droit penal, 1992 (vol. 1 et 2) "laO) 
preuve en procedure penal comparee, p 83 et 90. 

• Jai\) 0U>1 J_^J- Lijjj^I US^il f 1&4 ,y jojuJI *USl oij ( Y ) 



fcUl) \ VA<\ fcj ^IpIjIIj OL-jy 1 6_>JU- ^p <L~^I 5j jSJl OMp} Up ^ 

^ V^-l f >JI t> U*JI oUjjJU JjjJl JL^ll ^ JLiol ^jtll vy Jl ,|^jL.| 

'^ (i+il o! ^ ( Y /o SiUl) ,y ^ i} t \ Uo fc- j-*— e* ^ Ijj^lj-- 

. "L^a^fct i*5^> ^ jiUo ^UaS rt-SCs»«j «;b| c~i? t y>. 

0) o*I^Jl o^i aU—1 U 4jjjx-.jJI wJl ^yJl (^jj^-jJI u JL» B il jtft aij 
*fJUU gjS\\ jt«— j jj IS} «amnistie» ic^l <y> jjUJI O^jli Sjj ji-o *jlp jyii 
^1 Ji liL, *L>- jjLJI Ol J} bis— I pfAj* oLSt ir^JLl ^ISSjl ^i 
*L.t SpIjJL iJlUl ^L ^jd Ol }j*h V j^*Jl 6f J} bls—l diJij < ab>U 

jt jUlp^I ij v_Jj\> f bf i^JU- £<aj Ol (Jb- ol *J j^jjo V £jJLll cjij t *UaJt)l 
(i J&J.I o*l^ oLi} ^J} uiJLfS ^1 t^a-tAJll UXJll *L.l ^JkJ! SiU} UU. 

^^i. of ^-iuJJ jy>^ N <;f Jlp ^jjSJI tSjj^-aJi ^JUJ.1 ost jjj . (Y) <Jp 

J5" Of oLa£i»j t *f tU i 4~*a>»JL3i AjjJ-I 0U-£} U-L-f f JL« J-^»Nl II» Jjuj 

CEDH, 23 Avnt 1998, Bernardc/ France 

CEDH, 25 Mars 1983, Minelli/ Swssc 

CEDH, 10 Few. 1995, Allenct de Ribemonto/ France 

Serge Ouinchard et Jacques Buisson, op. cil., p. 290. : J> i^[ jli* 

**&• J 1 u^'j b\~ty\ 3>y>~ 0^*1 J^ o^\ j^sC- ^jiii jji-aJI o- l»j*- W>l '•** -»*ij ( ^ > 

*£+*• j±j-** X « • • fc-. Jwjj \ o ^ jiUaJl o \ "\ pij u^Jjilt ijJUJl oj^t jJj . jji^Jill IJLa 

6Uj . p^l J U\J,\ ,j>ly»l JU. SiJUi Ljj^ c.^; ^UJl IJLa J\ Jj] SaL. i_..a..^! .UcUjc 
. *^i!l <iJL» <pU?- jyj \"\WiL««jjhji i O^LJJLu,^^!^^!^!*!^^!^^^ 

: i5jjl*.jJl ,j-I?«il ^Ijlji ^" Ueut Jiilj (Y ) 
Ddc. no 80 - 127. Dc. - 8 Juill. 1989 d'c. no 89 - 258. Dc - 2 Fevr. 1995, dec. no 95 - 360. 
Dc - Recuell dc juisprudencc constitulioncl 1959 - 1997, Decisions reunics par Louis 
Favoreu, Litec 1994 et 1998, p. 91, 361 et 362, 
i J»Ljjl ,^1 Lf t . i . f o it Oji oUJL>J.l LiUii ,y l&y*a?A J JL>-lj *i«^j ypsiLSJI J*di OL i yai (V) 

. it\jS\ 'ijji SjlSiJ JLu Anils' jjP k-jl^jl U J* «-11jj 

(Crim., 19 Mors et 7 Mai 1986. D. 1987, somns. 85, obs. J. Predcl). 



c*J5 (£>- Lsjp Lsd*«-ii *Ju0 jj 4jJL«U-« v— **«j L^-«L»>- c~*L U-^« 4-Sj^j ,-> g" * 
c-. ^ j^LsaJI ( _5_ r vail jj^--<-i5l Uull I-Ia JlSi jlSj . oL ^LiJ *5o*j 4jJb| 

. o Silll) ^Ij i ( \ / \* fcUl) ^j^JIj 

JL».»JL1 iU-?-j b^i <. rt^-»ik^-1 Lo ( juJLJ,l {j& ijjJ-l Ijf-jil)) l-Oj^JIJI iiujJ-1 

dLS" «ilUJ Uijj . LJJ jJl olJULull j-jUJ A^ai«J iJlJLJl CjU-*J^J.I cJLS" 
^Jl ij jJp « JLiJ l_^ajj i <u!p ll-P SpIjJI CjLjJ (1)15j i iJbN I 4_i j_y9 jlij (t-ftli 

ojoj^i rt-fil Lfila^j (^Jl uy»-Jl i*-J ,_,!* L^LJ Ju^ju ui*-Jl OLS" ^ii t iol£]l 

j^jjSUJI ^ JUjuj i^jLUJI OlS c OL^^I y j~£ <_j»j <. a^jJI IjjL>dl y^*?, 

. 0) J:LiJlj viJudl Ji, i,>L ^L. oUl^rl il»«j| J JudLI ^l 

^UaJ L? ix>-I Loiftj t ^-SUJl olol f Ifr^l ikL- ^ j 1 2frl_^l jt^l ^ji J^»Sll 
iJaJL- y p-v*! t AjjJ^II oUlj?-Nl LjA>i_* cJls-j t <LJl*Jl iijjLiJl CjUIjJ^I 
; <JLp oLj)/| (h^ r\j&\j 4J&J* ij* CjI>-L<2j^ <02j ^fi\ y> i-JJaj (1)1 (^LflJl 



Colloque de l'lnstitut de formation continue du Barreau de Paris (IFC), Le systeme de la(\) 
preuve en droit penal (Paris, le 2 IMcembre 1998), Revue de science criminelle et 
droit penal compart, 1999, no. 2, p. 437 - 438. 

le"vy - Bruth, La preuve judiciaire, Paris,1963, p. Qarraud, Traitd tli^orique d'instrucUon(Y) 
criminelle et de procedure p^nale, Pans, 1907- 1928 tomel.No.12, p.14. 

YVt 



t SjijJJl S^jL-L L-L^i Jix ^ l^ttl vri 1 ^j*"* ^LS* <■ c^LjJ^I ^UaiJI Jt <>» 
^>. SpIjJI j^dl ^ ^jii. b\Sj • Jjpa **** <>> JJoJl jflJUb fl^Nl Ji«r f jL, 
lift Lf» AJai t _ 5 xll <u-*Jl ,_yA iojjill *j>M oUU-^> cJLS" liUJUj * L^-,.<p cuJj 

iLaJt J-Jj JJHIS 1 jAj t Lfclfr OLJ^I J^jt ,_^JI S^kAlJ LUwal^l Oj£j Ol t *fll 

Lw^L-Jlj LjjL\ aJSlJI UjloIjJ ,_,!& *jil ,^1 JjjJl ^LpJuj t sLJ-l ^ jsLb 

0153.1 ^,.i ,1 i cW^wiN 1 j> ^L^JN! f IkJI U ^Lp ^JliJI <y^l Ju^j 
jJLp ^oLJl 0_^-2J! J^-" ikli" «jj-sdj A-l^Jaj jlSu c^JiH »»..; faJlj (5jj>xJ! *UiJ 
ijyi cJLv aUsJI iJLfc ^jij . jJLp «jL-J! O^SJi ^ (_y U- <srj> aIA-** o>« .m?jj 
cJJu oSj . 5*I^JI Jus*! J>^ "pr&omption de culpabilitd" u-iUi)! I jl *SVl 

^5o -Jj . (^UJIj L«L«JI oLJl ^1p *JL oLJ)f I pi^-p 0l£i t Aj^L-Vl o_^>- 
. ^sljlj Si^j^JtJl Ji_* U--JL-I j^lj^-' l> ^1 ^Lrf ^^l "V* r^ 1 J* 
^^> J oLS>l pup AjUtfi ,kPj » ^l^rVl f ItJl 11* ,y j^Ml a- Cf 1 -^ 1 -' 
jko UJ j»-fdl S^Ijj Qpjrh (J ^t ^1 1 i^LaJlj i^bJl <jU3I JjLp ,Jj> ^lji-1 
jji J-^Nl OlSo t f jJrl *j a-*-^' i'JUaJl IJU j^ . aj^J-Ij i*-U,1 oUl_^>-)lL; 
Jj- tj^r^L; 1ju» V y> » Ol JJ j^^ ^Lia-Vl j^^J-lj tj^-i" J* 61^^ 
>lkJl IJL* ^ oUL,o,.,.^ll jj^a-jj (.-j-^.1 ^5 ,y> j»3_pi jL&j . Yj-^' J-J-i 

Sasserath, procedure accusatoire et procedure Inquistoriale, Rev Sc. Crira, 1925. p.et S O) 
Esmein, Histoirc de la procedure criminelle en France. Paris, p. 43 ct s. 
H. Faustin, Traite" d'instruction criminelle, 2 eme Edition, Paris, 1866 - 1867, Tome IV 
No. 1 555 et 1560, 

YVi 



SdjJl J^I y J& Jl^-1 JL3 f IkJl 11a ol JjJiJl ^j . f Ljj-NI ^JUJ iijiJl 

JJ^lJI *LSl ^ ijjill Oo»- jtJL*l 3jH>*d N ^JjJj (v=M j* pfi\ J J^Li 
ajjJ-L ^LJlI yfcLH« ^ 4_^-_p obUiiNI oU j-JLp ^liJI OjJUl JL«j 

Ji ^yUJl t)N t *-(5jJl (>« *^L>- jj— ^ £*»J ,_s» fj-*^ "Jj 5 ^ <^ «-sLH^I <U»«SUJ 
rtJl (jo jb^j J-i «uli Jj\M L«f t «L^ta} jyjsi i^jJlrjJI sU»j Oj£ ic_ r JL-L <-J/ju 

ij-^JjiJl Sj^iJl d)Ll WA<\ ax- ^ jiUall oLJ^Itij^j-o^lf-Lf Jiij 
TjlII IJLa jlsIj JiC\ SiUI) *ilil j^i5 ^jIp- Si^ljJl OLJVI ,J J-^>^l !j*« IjiS"^ 
5JLiiNI yiji\^Ac-J jiLsJl OLJV I J jit- JlLJI 0!*p^I ^ di3i Juj 
Oj-i^JJ JjJJI X+JI yij^Cl SiUl) H o • iU 0L^>l JjJLJ- Sijjj^i 
^^)fl ^yJl (j^i JJ ,y Lo U^j c(^"\Silll) H^ifc^J^L-JljSJJil 

u Sz\ Jjj . 6j ^Ldl Vlj^-)f I p-liJl ^ L-L-Sll Jj-^-^l jy toil lift JLwj 

BECCARIA, Introduction de MARC ANCEL et G.STRFANI, 6d cujas, Paris, 1966, 82. ( \) 
BECCARIA, op. cil., p. 85. (Y) 

Montesquieu, De l'esprit des lois, 6d. Gamier, 1965, livre, XII, Chap. II, p. 196 et s. (V) 

YVO 



j dJJi JJ. Jij . ^\j)\ i^iy>.| jlp^i i^i ja ^ ^| 3j4jJ | ^ jjj, !JLA 
U;A>. ^ Lil* ^ ,J U cjL>U oJa Ji* jl>.T tjjju ot jSCn V _L«_Pj JUL 

p4=ll i> "W u^L^ 1 <y ' cS^ ! ^U Ua- iAr* •tyjJl* u^ VI ij^P 

• . pfu J£) 5,1^1 J^i OLw. J J!U* tob^Jlj ^I^JLI 
c> t^js* ls* J jUj| Jb r^ U^ 1 V^r 1 **•*«> i5^l jijU Jtft oJj 4 IJU 

a) ^LUl iJUJJ ^Ij JUL. SM^JI J^l i>\ J\ W>«_Jl ^i JLij 



KAREL VASAK, La convention Europdenne droits de l'homme, Pans 1964, p . 48-49. ( \ ) 
Vasak, op. p. 18. ( Y) 

R. Koering - Joulin, La presomption d'innocencc (La pnSsornption d'innocencc en : jiiJl (T) 
droit compare, collogue du 16 janvier 1998, pp. 24-26. Socidte" de legislation compa- 
rt, 1998, pp. 24-26. 

"Un mensonge de la loi" by\Jl\ .-uilsT Jb-t ^ iJ^UJl «LJ-I Ci\ Comi juJI JU ( i) 
Vocabulaire jundique, Association H capitant, 3 6d., Revue puf, 1987, v. "fiction" 
Serge Guinchard et Jacques Buisson, Procedure penalc, Litcc, 2000, p. 290. 

YV1 



* lfd»tj <J\ 5jj— jII ^sli^JI &. JkS\ i yuu j^dl JLp SpI^-JI £i J**\M 11^ 

. f\\ ^aJ^J oLi^l JlpIjS ,_,» J}i S^ljJl J-^>1 jl US' . XX*e£j> ioi'U^ jJjxJ 

iLJ-l jk> Jt* c~i N JjiUil a! <_> . <tf^ ^Ijiil Jj> Ji3 t/II a.U_UJ 

Ajjj>- JU^JL' JJJLxjJl o_>Jj-^» '—■ Us"" ui-»- (jJa^il l>i* J-^*-^ *^~ f^ ; * l ij_^^' 

J*e1 Olj A-JLp iji^ cStjl I JLft (1)1 JLP . -Uib^ jv^L-l JJ 4~JC« ijJLs- J j^l 

L^Vt ol cjjis"! jl» cjLji*Ji_j *^i^i v-^ SJ *^* ^^ i^b • ^-^ 'Us'brji 
II* ^a u-L^—i -op i ^.U_*Jij qjp^&\ y »i •.*>■■ -■■^ I olj o-i$i A^jH\ j> 

c <^l 5jSb J\ *»-lj)ll !j»Ia ,>• OLJ^ I gjio L.Xp ^ 5*1 jJl oJbk Jc£ Vj 

*(_5^j j^jdl oL Jjill J»- IJJ . <f^l <oL&jl ^ i_ii5Li jt^l aJ1j>[ j^JL ^JUI 
Ol JLp ^ flfrljJl J-^>1 ^yas-JJ o-^-J (*^-i J* iL^IpVlj . <uJli[ jjiif LJ i»- 
ji"JJ JUJL^ J-^Vl 11* Jlp p-Lj liiU-J t 4jj->JD t yt 5 JaJl ^yJ^-\ y ''UaiJl 

t LjjjJb SjL^AI i^UJ.1 >»jJI ^ ^1 lj J AjJ r \ J;[£j\ X>-\ lf-\jJ\ J-^l ?^r-A 
USU1I c..^.S ,yJtl IJLa Jj . (r) *]Ui Sjlil ULi-l *J|JL*JI Sjb> l^jV l^lj 

Rossi; Commcntaires sur J. Bentham, Trait6 des : »L-iSll o^jJs « jia 5»ljJl t)L JJ IJL^Jj ( \ ) 
pieuvesjudiciaires, 26me6d, Pans, 1830, II, pp. 23 et24. 

oIjUpMI o1» ^^ ^ Jai\ (X) 

J Essaid; La prdsomption d'innocence, thdse dacty, Pans, 1969, pp. 75 - 82. 
YYV 



^1 «ui ^jj^l c5^l f-fr^t °'U ^ ^ 'M *-4i_^ <j£-£ N jj^> tpl*" (X) 



tJLft 



UjJu OjSo wij-^ <H^ll» ' ijJiadl JLpI_^SJL1 LSij J^JL*^ JJi ^JkJLx> AjdLi 
»twaj (1)1 «-lUi (^yU i-^Xjj . 4XJL5j J*>»JL«vi JJi jAj c ^W^ - p^J ^WHi 



*-gjil Sf-I^j J*/»l ^l^-l <l)jiUJl ^ i^jn-vsi jji A-^jOil j-w^J-o JLi^l 



CEDH, 23 Avril 1998, Bernard C/France. ( \ ) 

Polkansky; La preemption d'innocencc dans la procedure penale sovidtique, Rev I'Etat et (V) 
lc droit sovietque No.9 Septembre 1949, p. 3 ct s. 

YYA 



Jju V| iji N uy>?»il HjjI uy > ~ l > - ' ^ ^ oLsiljipMl oJLft J^ *J\ ^i 
IJLa 1 JLp jLopNI tkM ^ 4j1 ^ ^Uai <, pLjjMI aL»-^j. ^ ( _ r Jj *fSbJ oLJl 

/^« Ipjj (jWjj^oJJ (_jla*J ecl^JI (j^sljJal (1)1 l>«-->«-^> (j-vJj . p . j"->.iA>«JtJ JJ3 
JU^I OLwi ^yA J v_i-~xl)lj *5o*jJl JUi L***J»- ,j-«bJJ iiUaj*- ^^i i CjUUaJ-l 

^Ij-iil i>»_*^» -A-Sl jj^o-^jlLI (j^suu 5p-1^_»j rt^J-l Ou «Lj JiJl i-s^-bJl ^ zj*j-* 
(l)|jj 01 j-« v_jLL*J1 ^y> cJUj oi rt.g " J , l j-w>-j . (*-$-Jl f L^j^I < S^"j^ ^° ri?*\ji 
jJoUM iliipNl cu*i rt-fi^i^j *£>■ U (j^ljXiNl lift UjJLa! jJ Ujj . Jb-lj ^^ 

. oL^*t i^>w« ,JLp fb *^S.1 5jb} J*-JI 

Enrico Ferre; La sociologie cnminelle, 26me edition, Pans, 1914, No. 73, p. 492 el s. 492 < \ ) 

et s. Tarde; philosophic penale, 1900, p. 451. 
Merle et Vitu, Traitd, 2 erne Edition, Tome II p. 133. ( Y ) 



«i* <J^» t ,,-gsJbwj tJiV?*^ *>W -^ ^*^l i>JUfiil oJl&£ ii| *U^i 4 lj*>-ij 

oJUall 0^ * i-UI i>JUa)Ll Jlp IjlJ juu N 3Jb)M oLil JL^ ^ oL>l 

jp Lo>Jk| JjB Mj aj~»H £*A»J.I rt-fJ l^L^jt ^ 4_j*A^-iJl Aj^-I ^J i**>J,l 

Uj-j-^aj L» jJLSj i_jLJLaJ1 ,y (»j->«-» O^LiJ LSlOjJl j^Ja. N » Lfl^i ^ Aj^wall 
. ( ^« j>- 4>-j OjJj *-4~Lp a-^b u^ ^k^*" tJ* ^^i^l 

JUb^-lj Sx^M £jij ^jlli ,j^ ^ *\±j tyUai |^M t^iUJl jyfc ^ U 
4jdty c*J5 J-*- d\-^y\ l*\j> >» J-^l to* <>* ^s^ 1 Jj+?^b * V 11 *^ 

oJljJJ tJLJl LjjLii j~-*i tr 11 ^ *W ^'-J*' oJLa J * ^ il- ^ J ^ ^ ^ 

1 1^ t^a, Lf-Lslj &jA LJIj J^« jjs-aii l^JU-t hJ\j i*J (j-Ji t jji-aJI 
1^ 1> aJj as» * l^Jp 0LJ>l J^r ur 11 "'j^' c> s - 1 ^ 1 ^'r il a—>- u b 

. >or ^m r \ pij ro ^ hai t- ^y 

ESSAID, La pnJsomption d'innocence, Th&e, op. cit., pp.73 et 74. ( Y ) 

YA* 



iJLo a^UJI iLJl l^JJu ^1 SisVl pjvs> JLp t^l^Nl lJL*-A-i 5*>-j N.*)l>- 
iijj^ i*Slj J* Ji l^lj t l^tfj ,y ^5"j J* J *J[ lf^ ji\ "*sJ-\ lu 
<L^ (*sj^i jl) z*I^J1 J^l jL^U ^ ^Dl ^1 UjUWI IJljJj .<%Lil 

. f-HwNl JU i*Stf iojjU 
OuL-Jl 4lsL« i^aj t J-^l II* \ W ^ iuJ (^j-vall jjJ^-JLlI J_5l JJj 

Lfci J JiSJ 5-J_^li ^L*£l>_* ^y <ibl, c~£ ( _ s >- p^^j jt-^il* 01 ^jU ijiJlj 
J^JLiJl ^UaJl {y. JS" J_^l UL^ ^JL. Juij «4_~^Li ^ ^LjjJI oW ,_^ 

^jiJl Oj^UJI l>->. jJUtf Aij . (Y) t >^^Ul (jJjiLoJl ^ UaJlj Jj-^SL-jUVl 
(ij-A^-J SpIj-JI OjJ 4jL«-p- jij-*-^ V ♦ * • ix*- 4_Jjj \ ^ jiLwaJl n |tij 
4illi!| S^l Cwai JLii 4 ^5-JjiJl V 1 ^ 1 CjUIj*-)! I ib^lS JjJbuj 4 <uif> J^ll 
^^Uj" p^jL. J 4-J 4-iJLji ^^--i JS" i)t yip OjiUSl 11* ^ JjS/l felll j* 

. "UibJ jj& J lilt 4Jfrlj> 

t i,Ul ^UJI ^ oJl51I ^jJIjJI oLS>I *bl J-^Sl II* ^Jd ^ V j 

CjLjI ^ ^WmV 1 *JJ* f^-* (J 5 ^ 1 cs^ 1 ^ 1 Lft^L cj^l oUlj^-)! I Sk-ljy 
t -U^^O J>-! ^ OiJLillj o^l^dl StaSH *£j UJli J-s^S/l lift J^J Jj • iijii-l 
^Lsfl-231 *SU-I j-~*j OjjUJLi . *^_dl *Jb} JLjLj oL ^jUai j^iU- j J^ai ,_£>■ 

. ibUIl jjb N UJb- OI>p oUl 

<o [_ysfli L* 5_5-i>- ( _ s JLp oJali &jl jiljijj 6^-1 jJI J-^1 Q&&1 *5cl-l IIjjj 
rtg sll ^ J-^SM jlJ-»V qU^ ^1 jy LftJL^j oJsLill ijj-aJl «Iaj . ^1 
ij^c J^Vl lift ,_^-aJ Til J& ^3 . ^bNL Us»lS oUI (»XH 015" li| S^l^Jt 
j\. oJ»L2Jl jl ^......■II-VjJUJI JS\jti\ ,y CUI5 Mj-w c t£ytS\ oLI>l ^ 

v L^.l cjUJ j! <^>l oLJI jy J5 J\ .jltf Jic r Ul J-^Vl IIaj . <-JUUl 

Nl OjSL N ^Ul S^ljJI J^>1 u ^aj L. (>Jl2j" 0l vi.LJ>l ^ li. J oUJl iUl JL* 

A i fc~J ■-■';j : i- 1 l OjjUJ iJjJJl aJ#J.1 ^ -^jjjVl iSJl (j* Common law ^ ^ \y.fi J&\ (Y) 

.00 irr.y.C^^Y) 



*i>l ^V i e U^« S^IjJI J^l aii U_^i, ^Ij i ob^J-lj oj^J-l £~^- LUa- 
sa>-j L^ OjSJ ^Jl ol^i-lj tijH^-U olSl^l J^U ^ ^-y oT ^ V 
J5U- ^ USUU o^l lil S.l^Jl J^ ^ ^i . OUV I oly? ^ <Jl.ISo 
4jX4,«.tI| aaU-I cjUojJ «S"jj! Lc ja IJLaj . 5-UjlJI (JjJL>- l$J «_ > jj<£ ^ ol*L>4 
^ Ji^ t»* ^^ u> SJJ^ll OjU^J^JI O^La) ^JLp Lr ^U-| JjJLlI JyU 
^jl*- iiL^-j L5\^-\ cjM_t>-)1\ £%*>[ olS^ %j*i>y> nJ^> j&WW 
jj^jJI & ( \ /"W SjUI) <Jp c^ai U_i L>^|j jA\ I!* ^ jjj . OLjNI 
oUlw> I4J -d JiSj iJ^ 15 i*S1»** ^ ^l ab| c~r of c~>-jf jJl ^^1 

Jl r*^ 11 *M *j-*t J^i V J*^i op ^ ,yj . j.-4-Lp ^i j^j 

£j>\ £j\A}>- £»jj" jy**j %i p£±.\ lift JjJb Ji^lt V op-IjJI J-^t jlS" Uj 

£>jj jl i i*5Uil JJ ^jpJJI oIpI^J olijj-^. ^5Jb ^jxJNl J\ ^&*u ib^l 

J»-M Ui".^! M^ t a^_^>»j (jv^jdl <_sj^ S*ljJ! J-^L /CujjN t«olj^*yij 

oUI^ ,J lf.\j^\ J^.1 ^^va^ci; t)U t LiLjjl iJjjJl Sj-f^-I JLs-T cJJ v-^d 
oUljj>-} (Jbs Uajl ^^jOj Jj t ^LjULI (^j-^JLJI lii^r^ (j^s- V^ - ' i^j-AsLl 

i_yUl jJ^s. ^j— .ULl J jjj| _,i>JJ \j~JnJ- H^Y ^^> (J »UL--LToled:jJGL^j;_^1(^) 

J. Prodel, Rapport gdncral, Rev. Inler. dr. p6n, 63 annfie (1992), p. 15. (T) 

XAY 



Jrj-« i jj-=r«; ^ <oIj ^1V Si** JU* cjJLSi r-jj_«_«i|jJL«<l ^y il)L*J^/l cij-2-J- 
Ol ^UJ\ (^Ijil U^-pJ jJUaj of Ji» AXj^r £>3j jj'1 4_i>-Ul jjjj <uJi; Ja>*-*t> 

H^ 1 cj» J^^ 1 ' a" J c i:u -i ' jh^ 1 ^ J^J ■ ^Lk- 51 (^O^ <J-"^ ^M i>* 
\+A JgjAwJ I—its' oJj-j iibNlj oUI *S^1-I iy^ O^i t ci^ V"^ (>*j 

— 1 ■/»_■ ^ A£jj>tM -uliJojl J^-"" jl (r-S^il <L*_w e-^-wi ij^wj ( el^l iita^ll oLuN 

fcj,* jl jLJ)M (3j5j- ^jjjj^I v^*^' Jir^ iiKll ol~J)/l Sj^- *t>jjj^\ 



CEDH 10 F6vrier 1995, allent de Ribemont c/France < \ ) 
Serge Gumchard et Jacquea Bauisson, Procedure, p6nale, op. ciL, p. 290. : *-*iy ^ <J| jl^« 
Antoine Buchet, La preemption d'innocence <S\jLi\ i mvfc-i jAjA V,j» jiUaJl j\yi\(.1) 
au regard de la convention Europeene des droit de lliomme La presomption d'inno- 
cence, colloque, op. cit , p. 30 

YAr 



^1 SNJuaifl 

^Ijll Oj^s^il 6^ IJL4JJ . °bL>^i_ 1^.1 UUJL-I oW^Nl iliJl l y^i i 
^j 1 pL^SII J-iLo Uls* <dL.U^ i_^, j^idl j! ^ju s^ljJI J^li . Wfc^aJl 

LjjJaJj jji*-JLJI LULLS' ^1 oLj^J-lj (jj-iJ-l /y»-»«J OCX j_ft J-*>\M O^i *j 
L>Ji jjZ+mJS\ (J-ISj <■ AiljIjJLa iialScL* j^L-.Jlll ^ j^aj OJlS' U. AJ) Mj, . OjJUJl 

"H fclU) t v^lj (£*■=!! Uiit JA* OLJ^I Jjk- yL-j L^JlJl hjA JiS" 

pX>cj N| i^AP £>y N <u! JLp ,yai 0y>- (^LrM a* i*S"UJ.I JiS'j ( jji-ijJl ^ 
ULr^jii ^1 Oildl £>JLail Oi^-J t^»Li_^Li_5 (3j-«J-l (*lji>-l ay ^jl^i »~>JJa3 

La jj ./?2lLi 4 l jiJLL*Jl (jj^< jI O^j d)jljjJl JuJL>«J NL>t^« Sf-ljJl ,L<»i **-*JJ 

Stefan Trechsel, The protection of human rights in criminal. ( \ ) 

Procedures, Rev. mt droit pdnal, 1978, p. 554 et 555 

IjLj ^ !»lj-Jl fcjy it ^ W *1~. rj^t-* 1 -* cs» JLi«dl olyJUll (iy\Ji j±J> ,J\-il\ yjll JLSlCY) 

. (fair trial) H.*:* i*£\>v> ^ i_jiUU ULl? «^Im ^ J L. J&-\ *j\*\ j_j»«j "il ( 1 ) 
. lJ_jjU11 U-l. «Jb[ c..,ti *J U jj^aiw ( _ f Le JJL: »l_j»- J\ j] 5-Sl>- Ly* *Jjj j_j^j "il (<->) 

. 4l»l^ cjLJ^ Jb-1 f jxL M (jt) 

. ^1 s^JwJ, ji jili bjSi JJUi au ,> ( i ) 



jlj Lof . 4jjj^-wJJ| 4-»_JL!Ij >C-»J5 ^1 CjL^J-Ij (Jj^J-l £^-«-=»- i*"lji V^"-^ 
l-jU-^ ( _ f ip Lj»Jb>4 ^ji -lajyaj Oji U* U^IjXs-Ij ,JJj^ jfl (jy Jc*^! Ui*^ 

jlt)ll JjJLsi ,y 5>ljJl Jv»t JLp jUjlpNI jj^t ,y> JJjJl lift ^ . jjS-'Sf I 
iUJl jlp OL-J^M Jji^- 1>° L*^j 4*sd>JiJI JjjJ-I SjU^- JiSJ ( _ 5 xJl ii>UlwsJl 

l^ji oUI-4>,./lI| a.l ji 1j^2-« <1)j£j 01 <« T *=r«i d)jjLSJl aj ma^j ty^r p l^*l <J^* 
^^j ^JJI ^UL| ^l^-Nlj . •►I^l J^ LiJL^. 01^ ^l) 6jJ.lu> J >iJJ 
Li!L>t-«j L-*5^ pIjli^I OjSo 4 oUU-sAJl eJLjj lisU»-» <1)jSo 01 0j^ 0_^^l a-Jj^ 

^U^- f-lj^r} tjt cijUaJ *J^i ^j US' J-^>Vl li-fcj t S^I^JI J-^l (JUj fj% iy-j-iJi 
cjL_^SjJI Ojjli uii *LiJl Jax1> iJU<aJl lJu» ^j . aJ SJuill CjUL-AH Jt^>- ^ 



YAo 



jJI 4\*L*Jl oU^l /> I_/>-Ij JLJ& oU_^ap-j <»j1>>- j-* tjyk U-J Jji/Ls . s»ljJI 
t oL^^-l oJl* t^Jb-)! NLuc^l jlxj Ur J*i ^t ^^ jj>*i ^Ai t jj^-jJI LULLS' 

CjUi_^>-} j-» <>Jj-h L*-J *-*SkJM ^Mj-O^ OjJLi Op t J^J • iiL>*_*aJl 
1 cjL^A-Ij <3jJL>JlJ jjX^jJI IfUS" ^1 oUU-saJI ?\j&-\j f> j^Ij A-Slisl-l k*j^aiJS 

dLi V j . JLsLJL-l L;Uu>JI jL^t j-i* <>• ^« UV-jj- c^^ij iiUwaJI s^l 

<ij-2J- 5-ojj Mi 4_«Jx>*il ojlSi <, i—jL^J! JU>-j .Aj-1 Ju*j> (5j5Li o^-id ls jL>«_ s <j 

fj^-Sil «-»J*Jl <jm djljsll *• l^fj k^j 4il N} . oJLiJ V-^^ ! V^r 5 ^ -Jb4j 

lift ^j . !» IjJI J^I £. j^iltfj t5j*^l i> °Ar* Jl -ir* r^ ! **** J^ 
i)l \ \ % V Si- £j^\j^>\ J OL-J^I Jjli SijjNl Ju&dl oJtft ^JUiJl 

1.15)/ *3rj Vl jJUae tiiil jlyJU jj^Jrl jUsl>-1 »j>^1.1 «>3j J-A>^Ji ^UJ 
y-JjJUl UjiUi! jUrlj (r) ( W^ ^j > / WV OUiUl) a-^uiJI J «ij-pdJl 

Antoni Buchet La pr&oraption d'innocenc, op. cit„ p. 33. : jlkJl ( \ ) 

cLslj^-1 ULw- «5»ljJl Sjy » jUpI o* j^l u^ ^ t)Lj)ll Jjit S-jjjjMl **5C«il c~^i Jij 
. f ^p)li J}L.j Sk-lji jU-Si j^J -Ai* JUJuUt jii-l f Ijdl wrji *io*Jl «■!* 01* 
(CEDH 10 Fdvr. 1995, AHenet dc Ribermcnt CVFrance). 

Antoni Buchet La presomption d'innocence, op. cit., p. 34. : J&\ (Y) 

. \ <\ IV 3L, u .^i„„fel Y 1 ^ jsUJI 0U>II J^L ojjjVl i*i^J.I ^ J\ jLi! ^Sj 

YA1 



pl_pk dtiij lAjJ\ J**l ^l— il tiije Ol J^cuJ.1 ^UJlj JJll ^UU 

. IglLiJ ( _ 5 ip l)Uj j^j <LL>wi)l 

XAW^U ia^uaaJI ^I^S (> SjfcLS S*ljJ! (>o1(l) _\ \ I 

^i t 4-SbU -L<i^ai-I j-** J^>- Sib)M i_»Utf jl ,y> i_jL^>j (^L ~glil t_a**»j ^ 
Ob-^l SLpIj^ i_jLiarj L^ 4 4JbNl*£o>- jJ-^a; Oo~ *^1 v - (Ls^J^ IJ-* pLis^l j^>»i 

. LkUp-l iu-9- f-bil ^liJl Jl^JI oUlyr| iUJl jlj>- ^j t IffUU-^ 
Ulj^ii [ yw^" V^r' cjMj^y\ 0_^li jJU* ^ AjJ~f£ «jL» 4»Ui»l ^ JjVl 

(3jip- Qlw>j ^LaJiJl OUwaJlj 4jL*J.I io-S'Ucil oUU-v=> jj^ olillj ^j \ll 
4i>Jb jji JS" ajU^-j c L§3li S^ljJl ii^i J^ aJJWI l£/«i ^j . a-1p ^^1 

JjjL>- u^j OjljJlj SJlJbJl t£jL~« ^^ <_s* lSj-^ oUlw> ^ iiUiVL; lift 
« i_^»Ulllj ljjj^A\ oljLl&L; oUIj?-)/I aJLft JL-io 0\j 4 cUaiJl ijli_P t^^" 

^ J-^ij olj 4 j^iitJtJl o>Ij£j ^LJ.1 /»J-pj 4 -t^dl ^J[ 4jj~A\ iCjjt-l <«L-^- 
YAV 



,UJk viAJi ^j^ £> ii&l ^j> y&)\ lift oJUSo U pJ>J\ Js- oUUL-1 ^USU* 
. 0) JJ>Jl ^UJ L^jiJj oUUJLl iuSU, J[ ^ 5kL^ ^"Nl ii> 

^JL)| UJLJl *i.*iil ol^t L^Jlp viwai ^l oUUwiJl OiJ j-.Nl «iljj 

juj -otj i j>Jt V ^jS'i A^bll oUljj>-)/l ^ c-5^ AiU>l aj-^jj jSSi\ oiJL, 
d^LS^ <is«dl i^UJ.1 dl*+£>j ^jSUiiil jLwaJl ^ y& ol /»Ji5J Lr *u^ljj 

^1 f jdL, N J-^1 II*) Uijj . ^UJLI oLJ)M J^ & J* "W tM 

V J*l£ll ^rfJI o-L-l J^ V| <cJb^ ^ysii" Nlj 4 j^jdl i^JUl dJLUi US^il 
{ j^>\ <J'^J^j <, Ujl^j i*£j>«il SJlpLSJ! fli_* UjJuUxjj . jLo-i^-'i/l *j>*^> i J& 

jUp ^ ^UM oLJVb jLo Ui J^ijJI Js<»f JUi Vj^ 1 gf 1 ^' «i*^j 
: Uji« J5" oUlw>j uwU-l ,jjwU <>• "^S" oty ^ l-o-»j * i^Vl/b 



Jean Pradel, Revue Pdnitentiatre et de droit penal, no. Janvier - Mars 2001. : J&\ ( \) 



*}>\ j\jS ^ li^i i ^U^S^I ^U^ ^ UJI J^SlI II* ^^Lic OjiUJl JiSLj 

Ol 5*1^1 J-^L ^ysU^iSlI 4jUj>- JL5"b J~~- ^ u~}jii\ OjJUJl ^ Oi j 

droit de la» L^-ill iJbJbj- Lis- ( _ f -J_ 7 AH o^UJl Lii _pJl li* JLpj . ( ^ /^ 

. (Y) t yai«iJI «u /Oi «personalit6 

J5" Ji Jiir ^U»l 6p\jJ\ jss\ . JJ ^ Lo U-S"- <u^ t iSs*\\ jj^JI \J\j 

^ ^Wi>«JSJl (JjJb»- ,j-« Us- L*j~*J «j 5Jjjl5 OjJ i^>>-« ScljJl _^*j 01 (j^ailiXJl 

. Jb-lj (1)1 



Merle et vitu, Traite' de droit criminel, Procedure penale, 5 eme Edition, 2001, p. 185. : Ojli ( \ ) 

. oLUUJ,l ,j» i^-j N JvSlI li» til iSy. *±~>- 
Merle et Vitu, op cit, p. 186. (Y) 

»1&-1 <p_jjj« i «ijjj^ii LSUii ^ X t-J ^ Y *i j i y A ftl l ,_,» \ S ^ Y 5i- jjIj-J Y ,y ULp ijjji-i (V) 
yUi \ • t-J r jjj i-AiJI ^ ^ ^^ fc- jj>. Y ^ Ao ,y» ( Jj^l aUID ° ■*• M*Jl *ijy~*JS\ 
T \ fij i s juH\ j \ ^o t- jjU Y * t U i ^ (,>liJl Jd»Al) o ^ a,Ul ipj^l t i«jjj^-o» 
»Jj i-siill ^ \^^"\ t-i j^nijj ^1 i i o ^ V j»- SJjLJI <c-j*i>A\ ti*jjj%ijA»iJLii M i-J 
.mT^j-^ijJU^iV^ji-uJl lU*- jJl5JbjJ-l liijj^L-ii-SUflJ UU ^ 

YA«\ 



JLpIjIJI ,y> p^li ci>2j-l bl ' oLi)/l cjI»Ijj^[ ^J\ u -<>j£; S_J^UJ| i^JiJLi 



. /»UJl J-/» al I-Ijj ,_/L. (j\ <&>-\j* ^ LsLmsS oU> o^Cjj 
^ c^Lf *l^ <^L ULdl i-SbU oUI^Nl JS" J* u\jl\ J-*t jjkj 

ij^JJ JUL. *\j>\ J\ iUo'N JVjlu-NI oUlj»rl \-£* j^j ^1 olj >„*J1 «W 
^yij . 2ub)ll JLu»-l jy> p^a* 4jJL>- /»LjjI £bf cjjiljJ bj N J, i^Lx^JJ -4^,1 



YV 



Ji^jj . U5^JJ JU> v" oUjJIj (t-ji^i! <ij-2>- 5p-1_j_J1 J^jI Js- ^j^j 



Y^ 



43f.l>i CiLAk p£X\ (»tpl a jus . > § 

Obtyb ^UUdl ibLilII jkljlll _\ \ ^ 

«J I- JO ' <c^ ,> JJi ^ I ( *iii i f jdj N ^JJl ^1 ^ Iju^ JJjJI 5jb} 
<. ^iUJl jjl l+J £*j jl UjLi ^ aJ^*- ^w>j5 jJI oLi)ll ibl ^iibj of y> 

. *"<£frl^ JLii iol>ijl, <bf ^JLio * jxL d)l OjJ 

Jij . oX*i C », w i)l lift Jjjt Oji Co ,. aI I /»>xL ot p-fr^JUj . JJ jJl *dJZ ^j 
f Jp Jk* O VH) <~-UJlj iJJJ.1 Jy^JJ J j JJl JI4JI y. T I \ I SiUt C~^S 

■JI^ML IjL^lj a-p 1 ^ ° ,JL5: ^j 3 ^Lh «-=-»VhU p-*^ 1 rl^ 1 r-^ tJj^-j ^j 
lil tiJbJLl oUIjjj-)!! djJli ja Y /YV^ SiUJ ULkj . U&JJ , L.T U^JL 
fU-. ^-Ju «lJU. (tiCJ-ij ajI^ipL pLLS'MI L$J jL>- 1*&>A,\ *L«t *_$jJ.I o_^p| 
M ULi-l ^ ^1 <JI_£pI ol t tiUi t5i>«j . oLS)/l ijfJi *.«.,■>,.> ^Jj i j^-iJl 
lift JJ HiU.>L; c^f flit 5_^JI oLi> &Vl vl^J Of ,y UiUJl ^ 
cJlj UJ i 4lP SfrljJl Jstfl aJL>-j Jai^j N p.ftU tJl^lelj . -bjJb j! olyLpVl 



D&Ision No.8 - 127, Dc. des II et 20 Janvier 1981, Q.P. 11-13 Fdv. 1981. note piene - Daville. 



of Ni <• ^Ui^U iiijr Ifi^jj i«U3l ^UxJl J* ^ i*^J! oU| m^p o£ lijj 
JU>j . <JjlJ.\ bjji* j! *£/*■! (A* J^d M "'j-* ^jj-" £s**i * *^**-l 

LjJLj^ Jjx-o Vj 4 (^-^^ j-*f S^l^-Jl °-M • 5 *Lr^ oL ^l "^ f*-*^ 1 p-^ ^ 
3^15 ibl illU* cJL5 \->\ JLt JJL>Jl y> ^l^JL jj jjj- j* U J$j . U5U.il ^UT 

. V f f J-^Vl U* ^^JU of 1|JSCj 

ibf ^ ajJJ L. ^JLi* f+dl J>- ja 015" . f 1^1 ^w» JLiJ <bf o^ly lili 
UaJ *JiVl oJL» £»->• <-»5UJ.! ^jIpj 5-»LJl iLJI (JlPj . e>J^i> ji\y L» ,j^>-^ 
^jpJlJl cJL>- li^i . Ujj^> a;a>«j AJL2i-l i_a£S* yjft U -^lft-p a i ^UkiVl *Up 
ON l **\j> Js- JJi tft ^JLfc, p4&\ ^yL M 4 ^V"^ 1 «**" J* ^ J^ <>• 

JU L.L-! *i io^xJl oUi o^i t yiU.1 JdjiaJ^ V^r' iS j*-^ c-*jf lijj 
i ybJul cSjpJdl s r% ^J* u ^J^ ^Ul '^ ^^ W» * J^ 1 u^l J 3 ** 

Ui* ^JbJ JljjSlI Jai>- otj Jtf UUi! iLJl OjSi JLi Jl^Sfl ,y^u ^ *iSf 



otixJI £jtj43 ^jJjluJsl ^Jl>«^ <L^byi uiUuif ^ fOt-^ t * 
4>-U^I <-jL-»f y vr - j* 1 ^ f-*^ ! Uc* C?*^ u^ 1 °^^' t*» v ^ > *^ 1 J 11 -^J 



Serge Guinchard et Jacques Buisson, op. cit., no. 418, p. 289. : J*l.\ li» ^ J&\ ( \ ) 



f -jjJI li* ow» JLp JJjJI o.UL oVU-l oJLa ^ ^jdl ^jiL Jj» t folLJlS" 

eJL^J JL>w« V <ol (^JLp . "reus in excipiendo fitactor" SJ_eLL U-!>Ua*s>l 
jLf\ j*3 pf&\ Sb^i . SpI^JI ^1 ^ ^jJu. <l~>- (J^r\ &l$y\J> sjlpUJI 
tpUl ^^ ijSlI ^LijJL jLsj U-J J^Vl IJU j-^p^j Nj . J-^Sll IJU 
Oji Jj^ jA\ i_jL-.\II ^ tUUi j^j IfrllSjl jJL-j Usui jLco J. t JaJLi «_^U 
i£ji*llj (^iUl ujiSjl j-*Ijj i-JUa^ ajjJjJI *^» $JbVli . 4S-3\->u»j +.4 :ll <3bJ 

^Jl jily Jb JJjJI ^JLi" &b)M oL'l ^7ftjj . i-I^-l iSj-^ 1 ^UoJBI 
L*£**ll c,AJ aJj . ^^L-w-SlI dJLft ,j-« J5" ^Jd A^t S-Cj-^ii (^jXjJ.I_> ^iUl 
Jl Sj^-jU uoJl r ,.l....7. dJUlil JS^-1 <-S^ Jl *-— ^ ^ LJ^I ^.jj^—JJl 
<LJ ^ Y"l *ij OjJUJl (j» Y /Yt Silll jjj LjJ* ^j-^ilj (j^iS-* Oj.s j^-UJLl 
L^tf>l ji\y J* JJjdL f LjjVI ikJL- f LJL ^1 L^L'l ^ V l£j*r ^ <.\\h\ 

i_jL>- {j> ^/& *j! t^yl* . o-Ij-^j f-lj-w i«L*Jl S-jLjJIj <Uis>*ll <-^>-\j y> liili 

^JlSj cJlS" UU*i * U-l/y I pLsVi ,> J-^Vl Ol jLspL o-L>I i_jL-I ^ .«««{ 
<j «iJj J jJj ^yis- «uiibj olj 4i>*J 01 i^So>J,l J* Oyw oyL^ r^y lJj*'^' 



J,Patarin Ie particularisme de la thdorie de prfuve en droit penal. In (Quelques aspects de ( \ ) 
1'autononue de droit penal), publication de l'institut de criminologie de la faculte" de 
droit de l'universite' de Paris, 1956. p.29. Graven; la protection des droits de l'accusd 
dans Ie proces penal en Suisse, Rev. inter, dr. pen. 1966, p. 267. 

UjyL-l i4jjjju-i» iJUoi Y • • • 1l~J ° Y *!j *wl2J| yiT" 1 ^ iJ^ A ,y LLp Sjj^— i ( Y) 

.Y*>'iu-4Jj i YY 1J Jlj^Y'\iJiAJI iSjwj 31 

YM 



<Gjtij, ju* tiJ&j -w^-o i»£>«i! ^yk kj*sr I**** ***£ ^»*^' j* *^ ! 

oUji. jil jl ,y bj.». i i *UJe <y Ji>»^l o»ic>J.!j o>bJl ibJl Jpj t jAiJJl 
JLp JJjJI ^JJS ibJi JLpj t i*-L)f I 'W^ J <}^ ] & 4 5JjS-ilj ^£>1 

V^"'j i>* ^ jj-* 3 *' u** ' *ij-^ o^^ **&>** *-UaS -u^ 1 j- 2 ^' L« y> II* 
'o\S ty t Uy> yr ^U-JJI JLjuj . p^di <j f JJia iSj*yr £^ J 5 " £**■* USUil 
Oj3UJI <JLp v_Jj3 ^ jJ v±~j»w i IfU jjkdi ^j^oJl pj-^r jbdt y>& 
fb=_»L j! 4 fcjJU £j-Sj J^i jSNl U* J^ ^1^— (t ^jdl ^JUai L-JjiLi Ijil 
«kJl IJLg j^ll ^Li IS^i . a) Ubi-l ^^pJJI ^Ul«:L j! kjUiJI j\ aJjlJX 
%£i i u^j^di J jj-^a]^ b^JL.. lf^»- 0l£ «lJLp a^Jj i*£>J,l 4l**J ol dji 

. 5Jb)M oLS} j>J b#>-!j *bl <y 

,jw jtj c *^ii ,j-« Up^Sjj *T jiA Dl^jt jiiy C~5 Ol IgJLaS 4x-,aJ (^j -0! 
4>-jt y, <U ciJLi OS jt^dl bj^i (l)t ,^~P b JLP iy d\j 4 b^jjJ C**li j^Jl 4JiS/l 

j^J-l oUjJL* ^SijJ L. ^^Jl U5L^» fU J_pU tk>- ^! USUJil JLp^ 

iiJi j JuJaj JLiJl IJLa lajju . gliJLlI UL» *x-^ JlP b^'li ^ J^Lij" 4^ Oj*bii 
. ^jPJdt ^ ,j>yi>y J***- f-\yr\i £*~* ^ J$\ o&&\ **S^* 

c- i-lji Y t ^^aiS) i f 4LUIU a-JUJUI tSjjail »Uaj;L ^iaJlj t Y V \ ,y o 1 pij Y Y .j- UV1 

i^^UN»5-JL^ l ^)^^l^jJiaL^ f LJJi C iJjl > ,("\ < \o t ^. UApijAj-^oV 

^ olkLJl jjl*U* JL* U~-L- ^>li«Ji ,y »U*>IU ^iJJlj CM ^ \ "\ Y pij Y \ ^ \ W * 

.(^TApij M^ \^6 i-jej^I Yo iJ^-j^SJ)^^ JL^g^JJl 

Y^« 



Js> oL5>l ,yp JiJ j! JLhsJI oL5> Vjjtf 0^ ,». ol ^Jtll dlU V 
. ;AjJ\ JvV U~k; ^ oLSL. ^1 ^ I^JI f jl« wflii isiild c ^1 j;Lp 

!+*&>- <y Ui^il <Ji ^^aliJ (illl ^jJLl £JL. iLpbi^l Lpy ^JLJ jdl ife^l 

o dJLiil j^JUl U^jJ j_JL* ^iLJl JjjJl yjll ^j IJLfrlj . 0> 5Jb^fL 

. ( _ r -5UJi oLi)f JU»jill aJII^Lj t iJidl j^jJLi Jl a^JI s^l^Jl oy AjJU. 

LS'jU j^fdl <jp- ,_ji tlai-l (j^^yXij L* \jJlS fj-lll o! (delits - contraventions) 
Loll! iCjJU i-isoj L-~JjiJl (j^aiJ! 5-ojSU^o cJLLUi JLij . ^pSCjJl cjLJ^ L^»ji 
£. Sxj_>JU i53lll ,j5J| .s^^ ^jtf L^iT JLp iJNoU ^sljJLl ,y £jJl IJUh JL> 
*x* j\ f\jSy\ j\ iij-M iw-— i LSbJM <uJjJL«w» Aasj\ oLJL ^.g-'iil *-t*— Ji 
J^ tfj ju>- ^ ^jkj <Cj^JlI <^ilil ^SVJl o! jJJ t>*-Jl «— *Sj • <x> j-j- s _»jdi 

OjSlI (iiU.1 JjtxJ^ f-jij ^ UaiM j-»l jj <_Jj> 4_*i»U o jj jilj-3 4iLj <. tb^-l 

LJj-t-M.il y>j-sr £» J-*-^ ^ Ua-^-l (j^'j- 2 -*! t>> esU' '^-* v?*-? • ^-aJL>=_JJ 

t^l _r^ ,jjji A^lj . Lj>jJ&\ A-Sli^l iJji»^jL] JU.^1 ^U t *J ^j . waAAll 
f-jij ^ Uail-i iJjo ^jJLp ikj—j Ali^s ^ijj Ol J t rt^xil Js- ^ UajUl oLj} ajjj-^ 
Jj Ail Jip JJjJl ^ JL3 li| ij^l a Ia ^j^p oLSJ ^y *^il *lf V i epUl JxiJl 
il)L-J^l^jJ J»LjLi»-NlcjUlSl.| jjL>ij Jalp jAj tA_j^ ( jS^*bl JaJLp^j* a»j 

&jj ^^Jd JaJLjJl j* ^jJl IJL» U^i,\ iUj . ty-i -up ^ Ur jJJ-l ^JU! 

J ^U-l dJjJL- Ol CjUI| ij>cX *.UlS"^l aJLp Ot» (j-viLi U c ibuil jJJ-l iy^A 
Rev. int. droit pdnal , 1 992, p. 1 6. : Pradel Jj>1^ diU- ^Ull y. j3=i1 jM} 



UU! 3ujja-jJI i*i^il -a^S"! U y»j . ^JuJI j^ tk-M j\ J\^\ Ju*iJl s J->v! > 
^1 IlasUl ^»Lp OLj ^ Oja j>ill J_£> V^l ^p ir ji-l ^ 4iL LgJ^i ^ 
U£»Jil ojLil jljj . 0) L^JL>^I jf L^Li-il jy~ N ^Lp ^j t LjJj& 

JJUlJ JsULJl ^Ijjl j^u >U^> ^ JJ-I ^y JJ £j-ill DL? IS} ^U^- Owxi 

*jl JJ, 4_~Jl ^Ip 4-*2Jj>- cJLS" <r a-» ,_^ UjJI Ajjji-JlJl i^sJ.1 o\ ^i . l^jJb-I 
. (T W t-^-lj J*~ f L5JI jp j^t lil cLUij t L^w ItLSJ ^L. UK o f^iX\ 

j-Jt^ <l)lj 4 s>\i jJl t3>«^- ^^ -k_r~i " a ^"' y 'j-i d^Lr* t^J ' cjLUUJJ JjU*» 
Of jljiil lift oIjLp <y ^»ljj . (r) ^l ,J1 U>v-J (Jl ^j^"-* hy*i £^' 

tujfji !_££> Jj t IaJL>-j CjLiJUJil ^jLp Uai-I ijji j-va-Sj *J (^jj^jijJl ^j-JbJil 
AvjL LjS^-s^JLJ Isj^ili 4 i«LnJl 4>*lvai.lj oLi^J-lj JjiJ-l uy Ojlj^l -kjLvi 

. p-l»jJl (3ji»- <J Ji5o d\ j <■ (t-s^.1 j_jJJ. oJljJl S-— » ^| iJji>M ajj-^j j~£j ajISj 
J^ f-jJl iJlA 4_jPjj_JL« UjjJb 0L-J)ll ci>«J- Sjjjj il i»5oJ.I ooS"! Jij 

\V^\A^ J i t -Aill (J i>'\ < \oii- -r ^-- i iY ^<\'\V/Y/>r ( y t .U(V)aJL«Jli 5 — jJl 

.JIpaJIjUJ.! ^^loi^^^^ji Y ^^^^^(Y) 
D<5c. no. 99 - 41 1 Dc, 16 Juin 1999, JO 19 Juin 1999, p. 9018 (X) 

CEDH, 7 Octobre 1988 (Affaire salabiaki c. France, Vincent Bergcr, Jurisprudence de la(i) 
Cour europcenne des droits de l'homme, sirey, 1994, p. 210, 211. 

YW 



jjlj-. j_^-i Of (H-^l gj»" i (J 1^1 Prox6n6tisme S-slj^JI 4X^JL ^.sLU ^^1 

*^ ii\j^u> oli^l* <J c-JlS 1 jl t o-Li-JLJ «ujl«j iUel i ytJ**S> ** Jh*^ f* ' ^^ s " 
. (^^ ^J** T - Y Y SiUI) pUJU ^Jli (jij^-I ji ,_ysui«-i 

c oLi^J 4j_jJUJl jil_Jtf I <y j>A >a* J* ^j*l\ oljUl OjJU ^ aij 

eijlj-* jj^ AJa l *« J J lij 4 ?tii-l j! olbM t-jl&jl IjiLlcl ^JJl j*&jb\ Jj> 

^^i\ J\ 5~jl ju-i susj 4< Y) (n.rY ujU.0 i+ju ^jJiajui 

. < r >l«-L> ^ ^1 5JUI .ajI^ j^j ^ ^J 

Crim. 8 Fevr. 1989, Bull, cnm no. 61. ( \ ) 

1 5jLJI SaLi J ^Jl S^-lj* ^i JjVl : u^jili C^iji ..J* ^-JjiJl jjjil OjJli ^ J*j <T) 
jl 5^li iji syr j *i ,y*>-J.\ ti-Jj pJ i» ol jLJI c_i^ij OpIjJ iilU^. *Jlj^- j» <d»L~f .ilJjj 

. ijj>JJ l j i ai-\ i-Jijl.1 ,^1* iJ_ydlj jm— I CjUjLm »Jai 

{Crim., 17 SepL 1996, Juris - Data no. 003919) 

£>JJ ^^aiSfl Jj~\ jjljS JLp v">I S-IjJJI i»si giaj !jL~JL *J ^yrf-jll f IjJl ^ ^ U5 1 

yi tUUl J\jh fjB V ftjjSJl it, JJ Jij . ,,31^ .yJJ-l i^SSJil ^ 4il cJS ,/Jl iSl f JUL 
(Serge Guinchard et Jacques Buisson, ^-SUJl oLJl ^Jai-j ^IS" UU» 5 jL-JL *J ^^-jll J>- 
(1^1 Ja ^ ijjJUl 0l JU. L---.L- ,^-JyiJI ^j>^-JJI «j-L»J.I «Ij Lt IJL»j op. cit., p, 296) 
• p-*^ 1 Jl Wv-J Jj^ 1 Jl <J J ^* 1 j~ (J* ti*) 3 jf I* j ^1* c-*jt L^iT j 1 s-LsjJl (3ji>. 
(Dec.no. 99-411 Dc, 16 Juin 1999, J.O. 19 Juin 1999, p. 9018) 
f ljto-1 iwxi Uj . ^1 JU «l^l o.L'1 «-* ^ ^SljiJl .i*i t tf t Jl II* JL* jil^J S Cj^j 
jlLjJLI »UI Jl JJ IJl*Jj . »la^l 5»gi 0L7 V , f LjJNI Udt Jb 3^1 f a. j Nl £liJJl o^ 
bill .^Jj ( \ VA<\) ^Uljlij OL-JV 1 3>^ ***! o- *^-Wl SaULI (iUo; ^ vJit jJ ^jji^jJl 
j^J^J.1 it <*eUj !»|jj| ij_Ui ,^-LJlLj £*-. uj»- 1 0L-J)|I J^iJ- ifjjjjSfl ii^'^ 1 (>• *-jLJI 

. ob.bi.lj jci-l JJL^ ^ I4, j-LvJI b*v4 Jui, jj U » oUJUJ.1 j!L>. 
(Annuaire International de Justice constitutionnelle, 1 999, p. 425, 426. : JaJl) 



* 1&-S oJUJ,L ^_L" j&\ j.JljJL.1 ^p J>JJ i^L* aJj^-w O^UJl jji ) 
^j^-^ilj t (oA!illl) jjj^lOjilj^U-l Hoi kJ ^ o jjj OjJlij pj^jLI 
Salll) r-Uj^l JbJbij tSj-A-l j; ,*...rll OjJ^ ^UM Ho « ii^J ^ IV ^j OjASj 
OjS ^ilj^j ■ ijli^l <_,» JU*)f I (j* i-^U- ic^ jp aJj!lJ.I ^xUt lj JLp ( \ o 

eJL«> pLaijI Of V], . iCjJL-l pjJj *~« ^ O^*-^ (J 5-H>ljil SJLxjl^I jl iw. »UJJ! 

4jLp ^a j^P^Jl (JLp Ol J-»>>- 1 \ia>- fjfi- J>»il t-»>-U<» aJ^Lw« ^» *i£ V 4_Jjl*J.I 
^jJLp ^yaJl |JLA ^jJalij . <db>»_« ^ J?LlJ i^ijU^C jjiiJ «^m> i-Jl^ll iJLxJL^Ij 

. A-SbA-l SJjlJll *L*a>eJi 
,j* (HO ioUJJ) UJa jJ^p«^l (j-jlj 4-Jj£~>j> 0^» iiib*waJl JL>» ^j (Y) 

^^JLp eJJL>m JlL-j j!>^ ^ Alj_ / iH alft ,_ySL?0 jij>«Jl ^r^^ _}Ls»-T_j . ^Hfjlp 

: ^yAj Objip (HO ailll) ^ j^aJ-l J***- 

<yi 4jjJ L« JS" J^-L^jJI *JU £j> fJLij a_JLp OjJb J-**^- j-iJl <1>T C--lI lij..I 






^ ^p %J» li* . ^s^l ^IjSiM U^ L^ UlS^j 4 IfsJl ^1 v^ljJI 

. (jjiJl J*i jp iJjUll) 4jbJL| Jjyujj 5jj^^i tJL. iA)U^ 
OujJUlL JjuU JUJIj ^JjlJI ^JL H£ \ t-J iA j^Jj OjJUUl 015" (r) 

Ji.ua mi JiJ Y A \ ^j OjJUJ! ^"1 ol Jl c ojL^JL ^Uiiil y> b\S \a[ 
y\j "cjjIW oJLa ^U t^JUl^AJL- HM iuJiA^jOjiUJUl^Iy^ 

j.Li>-Ni f a.* jl jua^i jjjai ^j iii oyuJi ijla ^. ij^u r j r j y aijii 

^ A-JliJl ioUl y SJlill Syill ( _ r aJ ijjji*-i *Jp L$J Js-V *Lai ^ SjjjI—jJI 
YA^ pij O^UIL I4LJUU J-i ^iAJIj ^^JjlJI «*2j ^<U\kJ iA^jOylDI 
v_JL>- ,ji 1 laoL-J j] «jJM p^-s* j-» Silll (jiij *JL*Jl <u<s>ly-iM ^ <\ i iu- 

jl yij *JjJ| i*Jlj Cjj-j ^^Ip Vj^^ ^iy tilJJb bJL'va «yL! fyjby> ^L-lVl 



lfcr ibSailJL» l >.JjNl r Jll>Jl<Y) 

, H <\ ii^ SJ jj Y • ,_,» Y <\ iaJI v-jJl 
UUo jilijjL-alljJUi ^iUr^^JjVAill^y \ ^ ^ fc- jj> Y < ^ LU Jjjji-i ( O 

. (Y Y aJuJl) ^ Wo fc- vjj A ^ 4-wJI aJb^Ul (fl.jji.-ii iJUu 
yiL^jJlSOjjJLl ti^ji-iiLJUi UiU ^r^Jji-jiill \'\'\Ylu U jj.l J JYLU.^jj^i<a) 
= iJtUAJ\« iLJ^^jiLfl^imY^j-jl-V i(A)iJL*Jl ^^YSj-jjIj-JY' 



"n *ij OjiUJlj Ajjj^Jy\ ^-jlj j\yu j^UaJI ^1*4-1 UjiLS ^« \ Y ^ Silil ^ 
jj \i\ vi^U jJjJI ^1^1 j- V W1 UV" «u*iJ ^ ^h 'HlTcJ 
Ji l$jl JLp *J|jJl olXi-II J jl^Vl JL^aJL ^LsiJl AjjLs- ^ OJb»-j ^ »JLi 
l)I Jl dJJi LjjUai J i»5s>»ll 0JU1— lj . Sj^ill ijS'j^jL-l i_j|__^MkJl Lj^p coJL* 

J£j t i~»5^ ^i^ t>^' Ju-aJiil j-oLp ^js-L -JjJI ,jJ>j^\ «u» 0jjJi1,I ,j^Jl 
l$*5lij JS" jj* aJJ ifi>-jil 4, -f 'J l y £*\ji ,y>\j&\ UiSL« t (t-fr^-l Jl ^ *<—*£■ 

jljj>- jJ>» /»lp <L»-jJ A-jjJLiJl ^Ij-iH J J-** J I t^l 4-*£>«ll cJUj . Uj_^>Lp_j 

<, LpJLft jlj^r t^- jj-2j ^ L>- ,y^ ^1 <*-i>L» ^0"*^ «^_>So ^ J <■ U*»^p oLjJ 
pyLlI J** j* L^l (j* c, 0J9IS j-p jl oJlS" ajJsIS 4_ojjU1| (jlljiJl ,_,» J-^^lj 

L^jj o-.^a a iJb*Jo (1)1 J ^i_^l f-Uflj 01 k~->«J Lclj t p-^<i| _jl LkS^ I ^„ o-j-Sj N jAj 
<JL5j aJ-p Ou Jj-«JI Jl Oi^ku-lj c <JL«_«Jl oLjM ^ ULp *JL L« *jw» (_jLp 

c-Jlj^aJlj K-lijJI JLp <JUll oUi~Jll l$J jUtNl JUai V^r^l *jUJI _j*U- 
Oli t tiUi oLS" BL? 1 Lg-jj.fi <u!p ojj^^^JIj Jui M Lj^p Ul>c^X\ a^Sj^JA 
& ^Jlp^I ,-p^I J £J>j V *-i O^UI ^1 UjLl^I ^1 SJLjlJI oJIJI 
<it*p JUL Ljkjy Nj o^Ull f£>u fciU vo4^ c^ 1 ***'j J 1 ^^ Jlj>-Nl 

iUi>*J ^1) aLjJI ioljJl ^ cJaj^il JiS UbJl SjjjX^jJI <uic>»il (1)j5j dJLJ Jjj 

. SJLuJl oLi-l ^ ULp axj U Jj JU^-J A.>aJa.Va o!)\p *~:^l tjuj Ifr'^j 
iiXiOlj Sjj_JLsf )/l oLoj .1 : II ,_,» I g .1p ^^ 5jjj-2Jl «Jla d)l Jl ^^-^jj 

r-jLi-l {j> lij j , T ,,.,.fl ^Pjlf 4_pLs<aJ jSU- JS" Jl 5_wwJL) i**. ^Jj-iJlj iJUajNlj 
si* Jp u a> JJj . ,_^j-^\ UjJu<a-« CjL}} ^ j-s^-P li[ (t^i-o oljJU^ili') 

oNL> Ijl*) S^I^JI ^.^J U^Jl^c Lr J»l Ol Jl i/o-^ 1 ^ UJ1 l^ ^.j^ 1 
O^Li ^iU Sill! c. .^'i U5" . ( ^(oilll 4-n^ r-j^>j jl Oid^j^b drtJj^l 

i-SUai \ Y i-J \ i pjj i^iiJIj t (Y t iJbJI) l^oo iJjj A ,_,» ILw^l SJLj^l 1 lijji-ii = 
Rev. int. droit p6nal, 1992, p. 38. ^ LfJj jU*(\) 



^S V lk>- f^j j\ ojjj-^aJl ilU- jiljJ C~i> *J U * _ / vaJ-l J_»^«. f Js- ^JJbJj 
<L>-L >■ ^^Ip wLj_)J CjL*_»Sj *Sl_sflj ojLj_>- JUp £j^JL)I 6 Ja ( _ J ip ^yaJj 4 4-j^ 
J^l^iJUj^l^l oJu> Jffj < Y) U << tW OUiUD JbL*Jl cibL^JL^I 

VV iljil ATU-vaJ U 4jjjlwui x»JI*j jvw ^ LJLJ1 ijjjX— jJl i^SoJ^I Cwaj ( 0) 
Lttili ___-* r-j.il Lo-e LfjL>j^>w« jl A_pjjjll ijjiaJl i>A-P (_,» (j^a-lJl ij->«-« jL^I 

01 aJiIjJI j t <jy<-« Pjj tlr* (^'r?" L r J ^->^ jl-j" «*V I ^ L^l ^Js- ^yi>^iA\ Jib} 

^ ipj*^-« i_->1£jjIj jLg^iVl ^-L-t ^jIp oJb} ^J[ i*SUJ.I ,j^Uj <l>f ^ tpjj 
. Lf>l^ojl Sf'ijJl oy ^Jcj V SJb- ( _ f Le 4ijt» <ij><H jLj^il JS" Uio 4 ^\j^-\ 

OlJb Ol JpI^JI ^IjxJI ^b Ur 4il Uj (0) UUJl ijjs^jdl &Jil tiust US' 

4^.1^)11 SjjJai-l (jl «bj_« LC 4 p Ijjf)/! Ji\ AJi^P JL»JL»-I (J 4l>c-. j^ *Lj Jj 

Crim. 16 Mars 1989, D. 1989. 515. 

.mJUjfJiSJUjliJlOr) 
UjjjUl i tijjjLvuiJ s_.tl.AS ^ A Siui V Y *ij ij-Aill ,ji \ ^ 'W <0wo« l _jJa^J>\ Y ,y Lip SjjjjL^i ( I ) 

ij^—^l oJj_^-I i Hjj^^aI i-SUji > • iuJ V *Jj L-Ai!l \ !\ W iu* jjL, Y ,y UUJl ioj_^a]| (o) 

\'\ < \Tiu-AJji ^ ° ■> LJ* *iJ>^ J J .AJl!jLt)lltiJL- U^rii^ y >. Y (J iLUl4 iJ> ^.jJl(0 
i^LJji YV^y YojJuJI t i^«_^jJl SJbjJLl tii;^.ii iLiLai WiL\J £^ *i j a ; .A..RM ,j* 



-i j OjjU) I y AY SiU.1 <ulp C**aj L» Ou Li*!l AjjjI-iJJI 1<&>A\ c**di (V) 

U j> ^b {J is- JjLJI jlSjJL jsr-J-l-l *-!* (j-^j 1 ^ - j-6-*-* _«*■ ^ j^j - ch^*" jl * j> 

. 0) s*l^l J^ljlJL»lJUiUr tJbJ^Ll 

o^ua Ujuii ^ vn 5j-J or ^ ^ujl jjUJi i^ijjji o>u ^ \ i 

^J LjlV jSU-l <^b J Jb±\ JLva*3l >ljl ^Ijiil <y ^ <\AV JLJ \ \ -\pij 

j.-klj Up^I Ulj* iti, \Vnfc~M ' pij OjitiJI ,y Ij/- U_,\ Sj \ Yj 
4_J| jyo?- d)N t iJl ,_^>- Ij^lS" jJj LfciJU** LSLc» ,yi <uLp c-sdJ U. UrJjl Jtf 

DjjL23I ,y ^ Silil ^yaj 5jjjX--<i ^JUj LJUJI aj jji^ijdl i*5Util c-^ ( ^ ♦ ) 
JJjJl lift <C JLSS ^JLp 6\f i ^j.^1" JjjL it>Ul LfSj^i JUi JJjdl UjsU- ^..xi 






cjL^_>- (y> I. g ; 1p JajL?*jJlj i>lj_-i t cjVjJ«— ill JjIJj ^ j^U-I IJL* Jj Ai- 
. 0) S^ljJl J^>V L/aSL* JUj bf i Ifcj J^UJI j* j^XLC jl ^U^>.^| 

J* ^bJl i-j^-^JI OjJlS j^ A /iVSjU,!,^*;^^^^^! *USo*« c—tfS O \) 
jJLJl jy*i 0-* (3 s " «y l^O^ i ^ M i-J ^ ^ (»ij <L) JUJL jiUaJl oU_JJ , 

y aJLSj jJ li} Loj^i aJLft jj» 5j^f» Ljjb (JbJi t jl^l A+AJL> io^ilj Aa^I-M 
^aJI IJLa b\j . <*ijjii\ ilJUu c _ j 1p aJIjJI Cj|JLiX*Jii *JLJl b Jla *j jL>- J CLiJL>-j 
i <JpI^ oLJl "^ f*-*^ l^I J^-J Vi-rf-*^ p^' u^Lr*' LaL*« ijji /»l»| Jjj 
c~3 ,_/j- ^5jj *+J.I o! Jp Cw»-J ,_^il jj^-Jlil y *IV Salll t_aJL>- jj 0j& 
iuiCx^ o^ijIj . "U^ij ^p p'liJJl cjULw> L^J J J-*^i ^ J^ i^U^ J <ujb| 
JJ i>.l». Uji JUp^U UjJlJb iLU /JUl 5iiT jj^oJI ^ *\ V bill d\ J[ #ti\ 
Jp <*LJ| ij j-siJl l) Jli y i V bill jj^aJ jI~pI Jl tp Jj l* t/HLr-J J 5 ^ t$t 
Ojjli ry> I V bill 01 bjly[ jt-pjj • *«j1j jj-X—ujJl SjJL Lw> L>-^-JJ» obcJ.1 
Jl>^ ^ 4it ~£J-I lift JLp ib-M; LjT N[ i S^l jJ I J-sof c*AJl>- olJ.1 v.j-si> 

'.*.,,,all ji—lll «U Jaj J t jjJUuJdl S_jJL L«-s^ b^j—i* ^^j^JSjJl ^yiJl jLipV 

^.aJl Jip L-L^-V ( jj_^_^jJI ^ysu Lft y>_>) £--.Ul ^^Jl 0j5o o! <>j-s-«j" 

jJL N gjJdl oL L^j3 J j^iJI <«iC>Ji 5Jail syljJl *jast U ja j*L\ \±*j 
V c .y^Jl >UJ[j . U aJp Jjl, j\ lsAj^> pUJ^I JLp ,yai. bj^N* ^y^ Vj 

jJadJ U-U ^ lu. ^-jj j^-aJl ^ IV SjIII ^ ol Jl oU)l IJLa 
U5L>JI Jl LjjJU-Jj (jj-p All i_aSj 4_*_. (jy<-^ 0L^ Lc c SpIjJI J-sol d)Lij 

. (jul_ji!l 4jjj1w<^ JLP AjV5 JL) lftJL>-j j_^>«J ^1 ULJl \>jy*»3}>\ 

. ^^'^v/v/^'^ 1 _ ( JY , \JJ J Jllv- J Jl 

sju* nr i^J y y o i pjj i-^* 11 ^ ^ A ^ ^Ji v Y J bjy^ **j^ J^ a** ^ } 
.o.r^Yi^fisU-Vi^j*^ tHvoiu-.jjij-iYv^ jJL.,>a(r) 



JbSUaJI £^,^11 Jib ^L-aSJI &UaJU Yr 

^i cj\jJ-\j 6jl±-\ (^r ^ J^" Ol v^ "L^ 1 f-fr^ 1 1> J-^ 1 Ot LLU» 

pierre angulaire de la» ( ^i-JLA-l oW^)M ,_,» kjl_)Jl _/*^- Sel^l Jv*i Jju 

. ((procedure pdnale 

O^U jJLv9 ,_,» 5jJL--fC SiL. <JU*T ^>- ^^jJ-I IJLa J-.S'b 5_jSLx=L-l ol*lj_>-Vl 
<y Lj US' IAjJ\ iitjli «U— 1 L. JLp JiiJUll L$j"yL» ^i jUj; iJbL-l oUI_^)fl 

il)t v-jLS" (t) Lo JLij . dy[2l\ tj Uv-ip ^^adl Jp^JiJJ Laij ^L-Vl IIa Jlp 
p-PJ Jj t Sj-L$aS)I Silll oJLA ^ji Sf-ljJl J-^l JLMj ( _ s 1p jvaxi j»J ( _*JyU| OjJUtll 

Sjlil oJLa {ja iilC o^ls ^ OjJLSJl j .,rt:?lj t OjJLaJI IJLa ^ Sjjj^ijdl oUL-sdJl 
^yHjytjJl p4ill IJL* d\ VI, . OjiJl ujLsO j -Jlp liiko o^ljJl < yA (JLc ^yaJl ^jip 

L—L» ^Svj j»Jj i Lwl>- a_j L*il» clil o.,rtll o JLft *L^>-^ ,jS\j ^-ii t jj./aii, II 4jLi 
. (r V oUU^ Vlo^J ^Vl v-L-^l yaUl Jitf oSf (SLjl^II 



Merle et Vim, Procedure penalc, Edition 2001, op. clt, no. 147, p. 187. : Ja,\ ( \) 
Merle et Vitu, Procedure p6nale, Edition 2001, op. cit, no. 147, p. 187. : ^ ^1 IJLa. J&\ (Y") 



ij AjjjJI^JJI hs>j±l\ jJlS'j {yi A.a.ya. ' J.I LoS'bJJj ^UiiJl pU-ya-H jlS" ISJj 

. SJbJLl oW^y L i*JUJl Cj11j#JI if^-lj^ ,> v*^ 1 o^l jlM ^ iVi^l 
LU-3- Y • ♦ ♦ <~» i-Jjj ^ ^i jiUaJl ,^^1 <1>^L2JI ^ j-.^! iJb Jjj 

*io- «Jbu jJU<s lij CjUI ^UsLl *^-l ^ji j&A\ i*\s>\ ^JLlaj ?«-»— j t _^iJl SiW 
OtiLaJi; Lfj ^y^aJ JL* 4Jb^)ll c)b JL^jb £)L~J^M (ijJJ- ^-iJjJ^I i^S^J.1 ^yi 
_^ JJiiaJl IIaj . Lfc ii^Jil oVjijJj^lj 0L-J)/l tijiJ- ^rfJJJ^I iJ^^ 

^ 4J^£« &JL t^JUJl IJjb ^ JaXj . <-£jJ j\ <■ ^jJLill -dLf jl 4-JLp *j£j*1\ 
tiJQj Olj li^i t i<kSoJ.I oi-jJ Aj-»j_ojJ| ijn-«ji-l rtJh_jll>tj (j^aidl io^s^-o f-UaLPl 
Cvjj L$J J*aili (j^aHJl ioio** ^J <JjfijJ\ C-JLh - oj^-j l« -0 t_JLkJl d)T 4^>JL1| 

^QaJI JLaj.n^lt ^IkJ £jLk S*ljJI JudV ^LuaSJI 4»U*JU Yt 

I^jLp t_JL*j *-*->,yr «LJ!>bJI Jjjls' ^ o*l jJl Jv'u ^LJ.1 Jju 5-JUsL-l 5jjI jJI 



5J5U .y ^1 <>L>-VI j^-J-l jp uAi^Jl ^j jl/>- f Ap Jlp ^^ Y • • < &u- SJ^j ^ o 6^l» 
j^f (jSJ i^l_jl> <u-i (Hfil Oi rt^dl OjSj it j! t^L^-Vl .j-hM -Ou jjbJb Oyli jj-U> ^J* 
(D.N Commaret, L'indemminsation de la detention provisoire Rev. sc. cnm. 2001, p. 1 17 : J&\) 



v • Aj r » Vj r • \ j r » r j r • y j^i) ^-Jij oJuji l^ 4 iik*^ ._»u>jl 

^ JLSj (oLj_L-p ^Yj H«j U\, Uo^ilj ,oLj_Lp Ij^V'Aj 

ol*)l ^j H\ yi\ j^> . aJjoJI U* JLp . jjit <jt oLJl ajLJI i_Jk JLp *L. 

1 1^ ^.b <jl SiUi i^jj-^t ijj_iii iijjJ jjjjo u_s" . ( \ I wv SiUDji^i 

.(\/YH oUl) a^-j Vl ^.Sll jjLtf Ujcp ^LJI 

<jjJli jiLail ,_s-v^l V^l oj|*-ijir^/i OjJli! ^SM JjJl»c1I *l>- o»j . Lililj 

*^i-l t yiij jj->^> ^* • (^LiJl jjO^J ^j.^- 8 *^*>-j ijj>t-« JUj Jj t j_gjdl 

. rt-fil -Up iJUp 4j«>Lp yljJ ^yU lSjpJJI i«li)/ <i>-j NIj ^Sll fj^Jb ( ^ ) 

. UsLxp-I a^>- v_*ap -t^dl ^ jap jjJLstf (Y) 
. 0) ^NI & o^iNl ^ jJJl u^ <Ju pfl 05 ^1 0! oi <jt (r) 

fliaJ tiUi J*2p^J vl)0jxi-ili 4 ^Lto-Vl U -»J-I ^ t-il^^l f OjJ ULw5> OjJLiJl 

IJLa l5 Ipj . (,_y«Jji oLj-Lp ^.^V Silil) <u.Op ^ (J--J-I 5-<Jt>L« ^JLo jjOaT 
^L^-MI (j-J-l ^p (J^jjjcJI ^ j^jdl J>- ^ OjljxJJ ULwi OjiUJl yj j>^Jl 



Dominique Noelle Commaret, L'indcmmisation de la detention provisoire, Rev. sc, : Jaj\ ( \ ) 
cnm. 2001, p. 117. 



iiU^aJI J *jSi iji ^^k-i J5 Ol Js- jjJJi\ ^j-iJl O^UJI ^j 
o* jj-4^ &M tW-* £f ji Ol *J 3>j- aJI ^bjf ^1 -u^-y i-_-^ *i>5&l 

J* *b oUJl ^UJ jjn US' . iiU-^Jl ,_,* jlyJl IJU y^ tijPjJl ^ JW^ 
Mjjrl a-— lif oyfi ijj li[ i^j-pjJI «JUh p^Jij of oLjJI t-^-U* 4.JIW 

4j ^ua ^ JJl S*I^J| JyAf <iA)UJ. ,yuyci\ v^j 1 -^ ^^ ^*>- -W (%-fil jf **i 

&«. LJjj \ ^ jiUaJl ,^-^1 OjJLail JLS*t JLii i *JLS3 L> ^J aJUs)/Lj 
*J>^ £pj> $yr f -^ cs^ -^ 4 t>j»\ ^ kjlZW Sjjvii i-S^i-l 5jUJ-I Y • • ♦ 
^ Vo Silil iiUi^ dUij 4 (iJL.Jb- JLJL UJL. JbJ>«jJlJ J^li jl iJb^ , ^ *1 

. ^ AA ^ Slu. jiUill (^jiil <sU«-a!I Ojjli 



r»A 



2USi*t I Jla ^23 ^1 GUtP VI 

i^j^ail p^^ill &1*j t^JUl (^Liil f-bxil Aj_ / p- IJlJ, Laij ^j^jJl iJiS/ ojjOiJj 
oLiJ J^i" ^1 oLj^i* YVn SiUl JJUi JlL.) djJtiJl UaJL*^ ^1 6\y^i\ \it> 

AjjJ-U . jiadlj J-*J«Jl ^ ^j^ 5Jil ( _ s JLp Apt^JI L*_*-J* <uiC>- ^yv^UJl i, ,...■■. j 

.^M'ilai-.MI 






^i" Of <J* jLs^ll II* JUi^jj . ( ^«beyond a reasonable doubti Jj-o uiLi 
tULi <^1 jjlji /»jlp t-J^i ^UaaJI /»LSo-1 ,_,» 4_ii3!j (jSl^M iJ^UJl fl^^-l ^ 

jlS\ jl«j p-^^j OLJj £b} d)l jL*il II* jij? ,y JJj . ^b^ j^*» ai ^Sll 

. "^»__-wi JLo tl)L«J} y-l jao (jtAtfJ, Sy» U t*^ 

j! ( JLp LLJI iijj^jxJJI a_«5UJlI *Uii ^ix-Ail aij . «^-jjdl jl JUjl>-MI ^^Ip 

^-J (JLp JUS «W ^jlp tiili 4**** j^ 4 Ajjj^aJl 4-o-jAJIj A*-«-Sj UifJlj f J^-l J^*-* 

.lu+sJI ojJJU>. ^-a^UNI l^JjS ^Jjf ^Jl ifeSfl^ Lear idjJI J^t 

. ^LlL jL»j jyJaJl (i^ JjIs*»I *So»j l^&Ji*- cjjZl»\ ai 
L«j^ ijjjj^ijJl L^JiiS iJiki* i^-13 ^ ^LaJtJl uifll iijji^aJl 4-o-j.SJlj 

Jip ojLsii Jj L^JJI fcb)ll> jti^-l (J'iVkj i^a i^aja. j^Sfl (j^s ^J tfj aAjS\ 
«-J ^1 ij-wjJLdl O J -^\ ijjji^s ^ a_p jiUu J\ JUj^-NI jl £~r>JI 



Winship, 397 U.S. 358, 361 (1970) Sullivon V. Louisiana, 508 U.S. 375 (1993) Victor V. O) 

Nebraska, 51 1U.S. 1(1994). 
Louis Fisher. American Constitutional law, Third edition, 1999, Carolina Academic : j£\ ( Y) 

Press, p. 718. 

. lijji^iJ A-3Uai ^ • t-J Y • ^j^iuJl.ji \ < \1Y 



^a %S k-Jsl^j (jH^Lill jy^/Li . AjJb^j 1 _ 5 *a21I (*-fil ^^Ip ^ j-^JI »Ia Jj-k? 



. mriu- Ji h i U (J( i(Y)iJuJl 
. UJOu Uj VY ^ f Jtt L. JU\ (Y) 
^1 oUki cLs^aJl f ly^-l ^ Jli L<ik^ ^j*i>j .jSUuJl flSU-Vl .-. ;; ..J vjilij ^t JJ (Y*) 

Berlrand Mathieu (France), Table Ronde, Constitution et s6curite' juridique, Annaire Inter- 
national de justice constitutionnelle, 1999, op. cit., p. 183. 



llgJ . 5*.|jJl J^>1 ^L^ Jp tgjkii Li _,aj 4 <JLi i-jSbiL-l oW^Vl iUJtj 

j^j 1 J-^L«^iui^-'U^'-Ji«^j L« j^j 4 "tflj^p-j rt^dl JjJb- 4jUj- jvjj 
j~JG v^-i °L1)/L J 1 ^. UJ ty villi Jl isU-NL . JuL^I JUSUJU oUU-^. 
£b)!l ibl JaLL^l jl*. tULiJl IJL^j 4 un dubio pro reo» ,, t ,7,1,1 i>JUal dJLlJl 

b\i 4 *L-— IjiiJ ^y^« «d OLS" O^i tj^IjJaJL^IL.,^;;^--!!,^^^!^^^!! 

j^iJl j^^ V «Jb)[L jtiUU ^L-ts" OjaJIj ^jJL| jLJ. v^J, TjlJLI IJLaj 

-k~Jj . S^ljJl jA <lJ J-" *l Da 4 *+dl *^> d.Jas.^u b\ 1— j»o <JiiJli . ^L*! 
j^J . i_jL^\/l ip^iJ L^JIy> J^U- ^ pj^jil 11a ( _ 5 ip. LjjoUj ,_yaiJl 4*5^ 
J&ju V ji Ji^u Ol J _^p- Ail Jais ^ ^ ^»VI J ^Lill 4j_^ Lu. Of jytil 

4 £is»Vi .k^ Jlp ^jjsLi ^juu N <jI LlJ ^ ii|j 4 ^jlsII ib^i i>^ J 

d\ S*1_^JL. piy-| o^di J& 4 j_^dl ^JUaJ LiJLiJl j-~Ju IjL^ JLp pUjj 



jl i tsy*ll ji'JI jl chilli (jS'^L jJUjj L. L^ui * ^iLiJl oNL>* ajuoSj 

. (tfj^ll aL-.>lj tsaUl aL-)ll) 4-IbJLl JLJjiJlI J» Jr J 

Aj^j Ol il)ji t ^L^yi ibl i»J Jja- (^ljJl P-|jb| i^*^ <US ^yt^j «^^i ; ^Wl rt-SCJ-1 

. (r) iJiSfl ei^ ^Uatfl ^ dlLtJl JLp Lr . -jj ol v ^iSL Sp.|jJI *5^- Uxj 
lili» 4jl »*Ui iUj . ^^(j^iJl ioiC>wa <GoSl L> y> IJlaj 4 pjj-^ jf *\j*r\ ^i)j 

i s^ljJI _^j .LiSlI J f UJI J^SlI ^-5^ Sjb>l oV 4 iib>l oLJ^i ji^„ U^i 



iLj^i^jiiJij .ArY,y» \ < \oni- j: *ijj'\ ivn^ ^rv p Jj^•^ lr . 

Metz 22 Fdvrier 1980 J.C.P. 1981 11. 19493 note chambon, Crim. 21 Mars 1990, Bull, no 123. 

HASiL-jjijj ^oLJ>- ( ya;j i ^ya^yi^j ^a^ ^^"^v J JL ! r^*-i sr| J^a tJ •tJdl 

JS jt f 1^1 <kL- a-i N jkJl IJU Oi j^fiJl *»Si« *jijj\ U .^pIjij . \oY , ( _^r\ r i J ro a . 



c fcl^JI jaj pUi^l ^ r U!l J-^SlI ^-S^ *lb)!l ^V 1 4Jb> I oLty jJUa, UJ 

SJULI tfjftl JULJ !j^ J~kJ La J^Nj . < Y >«dUJ~ ^ ^ ^1 aJI ^ 
OpIjai xJfcJl ^. y J U&JJ Ol US' 5*1 jJI ^1 ^ J^l 0*tf t oL*>l ^i 

. (r) ^b>l r l3, ^ V| ^UJI l* jufc, N ^Jl oLJ)ll 

tail U* jJa; u-^j Ji t JLsbdLl ^y.jJl Jp-l^ &LS Jj> toil IJla ^^ V 
lij jj^i 5U » LjSUJt J J i^SUUl JJ cJlS pU~. i-lU-l oUlys->l SilS ^ 

£tj ^JJI Jii-I ^UaJ ,jJ CjULwiJI oJLft ^S/ 4 ^lijJl oUlw> ^jJ p-fdl lift 
U^li JjJiil ^ ^ «G^i II^Jj . i«UJl i>JLs<ailj ob^J-lj (j^iLl ^ OjUill; 
Dji 4-^SbJ.I pLjT ^ UULx>.| 4ip gyiil *_j_xl\ ^--jxj JuSlsJ.1 ^b Ol <illJLS 
^ *IjO" II$* • S^SUdl oLJL>- jj-^i>- (Jb. Us»lj» OLS lij ivsU-j i (J^ljU 

(jJLi^ _jj>iJ ^ylp ; |t^dl 5>JL<al tiJLiJl _ r -**ij SJLpLaJ iiJUwo ^^ t5jkj AjIS Jb- 

^kvoLj I>-L DLS ^y^jjii] dijjLSJl 01 Ji>-^jj : -»^dl ^^^.o.^ ^-Ju ) 
JLL-T tfiJl (J^lJJI *j juoJj ^JlII "inculpation" Ul|3l»j "inculpe" «jt^Ll» 
Jxp Ms «*UJ| J-s/if IjjJ^j • "<iy>r i-J&J ^J *aU- ajT J*a>*iJI ^15 cJj, 
^Jb ^ JLiU-lj JS! *d\ IJLa ^ |JL*iJ ^p H W JjJL«; JUU 4JUJLI fcl^U \yt-y\ dj\5 
"personne mise en examen" t^^.aJl J>^ ,yii«JlJl» y» ^T Ij---j*j aip 
. (X • ♦ * i^,j \W fcJ Jjbdl 5JULI oUljr>l Oj^U ja A ».\ SiUl >JI) 



. \ ^ or ^ x • -\ ^rr ^ r is^-Mi iPj*« \ ia ^ ^^^.i \ • jab (r) 



oJLJ«il oSJLlI 4JU1. ^ ^ L^ I ^ oil ^Jdl j\ a^I*JI ajLJI *JJ <ary ^ ill 

^yaiu^JlB rt_w-l aJlp C-iilsl Ji A_^J^i!l ^^aiJl ^*Ss>^« OoLSj . JjJLxjJl t _ fS <»UJ 

l)1 ^l . ( ^"personne mise en examen virtuelle" < J,*,, -_>«ll ^/r-.^l J>*_« 

JjJUo Jll. \ ^ bill Ul*-) ^>JI a^M oW^>l OjJli <y \> o "olll 
AjLjJI aJ.jJl»- (^JJl ^ya^m-iJi ^w 01 (jj-Jb*^]! ^jvsLaJ <ui jL>-i c ( Y ♦ • * aX*j 
^ Lp-^Ja^»l aJIp <jlWj 4-J L$-*xJL* iJLftLi 4,:i. lS aj A_jJlJ,l IgiLlt ^ oLJl 
-d »-L«_wJI jjjo ^p ajJl_pL-_* -^ Ji*LJL]| IJu» ol ^l SjLil "temoin assist^" 

JU&HJl IJL^j ij_va-Sll JbJL^ ^ Y • * • Ai** JjJL*j a*«j3 JL*j . >»!_><_« tjl»ckas»L 
^J t J~i>Jl ^IdJ 4-«Jill AJlp ^j^JtJ.1 c$j5Li 41wl5 jj^-S JS JoJtj ^jSCI 

^UJ 0_pL5Jl jL>-l U5 . aJLp t _ s x^J,i <ia^ljj 4-»LjJl jl LSJu* *Uol j ^ -,A .:' A 

t-, aJjoJ.1 oIp^i ^ >r_v s^ao «jjLi ^isSji ^ ^^>i . j* sy*& 

fLiaJl (iji*- ^«^r«j ?~+^u ' uj*-Jl iwAL>tj V jaUJI IJL* 0l» - i^LJI i>JvAlj 

Aj A^lLl JLaLIJI) Ai^aJl o ifc AXJLSj ^ j t UsLj>.| a««>- Jj^j N U5 i ^\\>*Ji 

. i^Uil Ji ("temoin assist" 



Merle et Vitu, Procedure 5 erne penale Edition, op. cit, no. 450, p. 530. : ^1 ( \ ) 

Crim, 2 Juill 1998, Bull. 214. : Uu}ju\j 

(cnm. 30 Oct. 1990, bull, cnm . no. 362.) AJUJL-I o^sai-l J li> ^-J 

(crim. 19 Nov.. 1990, bull, mm . no. 362.) 
A. Jiu Dicelli; le temoin assists et la personne mise en examan:vers un nouvel i^JiJl 
tfquihbre? Rev, sc. 2001 p. 43-46 



( yi>uiJL] !Aj^« j-~*J ilU-l eJLA ^J t <JL4)I 7-^Akstf !)U Liij 1 ,^ » ^1 t T • ♦ • 

. (^j <^>\*\frl \ NV_~l Silll) ^Ujdl JjJb- £>«^f -V 1 -^? 
iUJL £*-~" ^«L*JI i^tlvailj cjLjJ-Ij JjJLJ-I ,jii OjljJl Oi oi-jj li£*j 
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rw 



^Uiftll jla.nll ibjjlui Jl iuaVU Y <\ 

p\j>\i liilij <■ CjLjJ-Ij JjisU AjUj-j 5-aUJl A>Ju<ail Oii ^Jjlj^l J^^ A^SliA"! 
Lfuulj ,Jlpj luULwJI £?>->■ L4-J ^jisi (iLsa^o) "Equitable" aJ:>Ip iUi'Uu-o 

*£ ^1 *£\j>-y\ A> Jr ill />Jip JU> ^j£\ *\£\ £»jj" J*£> ^Uaill 0U-*a)l 
<l)Lo-vaJl I^i-^JJ ■ <-.-.',»m pI_}=M ajSj^ liJUij t o Juio j) l)jJUJI JjJaXj 0^*1-53.1 ^ 

(C*JH o jAj i cAjj^Aj (JjJiJ-l AjUj>- j «LsbJl iaJUflil (jij OjIj^jI QU./Jj liDSj 

jj>oJI IJla (JLpj . djjljdl IJLa ajL^- J>4 ^ liJUij AUpjj-iil *jip (w^p a3j \'*l 



yj . £b)|| Xp ijJUJL cr Aij JUfdl OjJ ^ j^-T^l* Jvai Ol cSjj^all 

. oLjiJl .L& ^jU jf.\ ^U Oj-Sj ul (jyc. JLid! aJU-^, 

aJoLp a-^U^ Jl Jj-s*jU L-jV L^jJlJ.. ^UAjJI oU-siJI juuj 
L*£>Al villi j* ^j-^ J-»j • ^LLJl ^ jJ-L kj> j~ju Ub-j i OuL^O 

dr J-«ju ^yJl 5jj-«dl Jir LLsflX* !>b- L$ilk« <jL$J. y Loj^a^JJ iljjdl jiy 

i^-ljl L4J} jyt-j J^\ LsUaJJl A-^yJl Lfi-^jj LjJp Jj^ai-I J| L^JLkj 

t l$Jp Jj^J-l jl»« AjJL ^ill l^iAjI li^i . 0> 14-p Jj jJl jjii-lj J}Uy I 
\j\a\j 1 jJ-l ULfrJ j^jdl LULLS' jj| iUJ-L M^ dJLli £>tf . l^jji J^ j] 
Jlj U oU> aljil ^j^jil jJ-l Ol UUsj . (>r >L^^ y^ y JjuJI jJliL 

. (r) A^ jj| tfjpjdl i.lij J jj-| JaS-u ^s (A^l J>.) LSI 

^yslJ-l Oj-JLiJl ^ ^yu AjjjJ^O ^.l_p ^j-J^I £jyl^> jj| t _ r JL>Jil jjjj 
Ja*. t Oj£M ^UipV i^Jil ^L^U ^ JvaiS jj| SJlJbd) Sjjj^-JLI U^ 

l^Xr <yJl (ijlSLiJl aJl f b! jail »UiNl ULt ,> Ji-I ir^JLl ^ jj^lJU 

JLp 4-^J ^^iJl «_*£>^ ^jJ ^UJI ^jUI Jj. «JL>.| j\ L-JLkJ I IJuk Jii^ L.I 

. (0 ur si»liJl ^» jJ-l ^ ^sJl li* Of ,j-L.i JLp dJUij 4 U^>A\ 



juj« s^l jij,f oLt- ^ or SiJ u ^ij ^LaJi ,>. \ y s»ai ,>. s^Sli SyiiJi ^ji-a f jl* 

Lf>P ^OJj |J li| 5 jiUail J_j^S/l Jl ij^Jb J_jiJ-l iiLf Lji- ,_,!* ^ j& j 1 S _pUall JLp 
>;lj wjl sjbjJLl J jJiJI p jli ^ fc-. J^L>. JjbJl ^Jj ^ j| ji iLSLllI i^JJl Ji vJLIp 
*jjji-.i |«Jbu «ij j_ji^il XjLsAi \ 01.J \ V pi j 4-^aiJl ^j \ \ \S *X* jij^\ \ \ ^J ULp iyj-*s 

EkJc. no. 93-327 du 19nov. 1993, Rccueiljur. const, p. 555. (O 



Lj^jj fc^Ll gjij 15JU cl^J JbU ^UJI Jl UL of ^ ^l jsUl 

j^>*ill 0j& of Jljj-Vl o* J^H JJ-w ^ ^ ls^ 1 -^ 1 J»- 6* fcj-^-J 
aj JLsA. p^Jl of viUi <, o^T 5Jjili SJLpLSJ liUJl Oi»>Jl ^ <J1 {jt-k kJ^ri 
A \j< ^ jj| ^ilkJI jJ- ISLjdl Jjy ^ Otf Ij-Ji ^-Sll «ws>y L» lip t JLittl 

^U^l ju f jJtf jJl oLpjUII ^l^> iL-.ji' (5jL>->I ^f>^ UUu ^yij 
uLijf ,_^l *^>«-Jl ol$^ ^UjIpM Of ob j^. Lc <. U^j IkLj jl^J jy^ 

'Lp ftjj , ,,rt^ ■ Ujic» 0j5o c «b iko^ll ^j^ajJl jlL^ *^> «L*i Q j «bU ( j/*li\ 
^yPj-si'jll pi JjJl 4-*ilj ,_£» - f-j-^will ,>• uiplJ-dl 0L«_ / »o ^^vsLilll Jp*j J}L>-J 

^ -\A SiUJ JuJUJiL t/ ^iJl L^li \4JLsji f Ull O^UJl ^Uw. Jl- JJlll 

^j O^jUIIj jiUaJl oL*jJ.I ^jJLp i«L>Jl ijj^rvaJl Ojjli ^ W ailil ,yiJ 5jjji-"i 
JM3JI VL>-\ k-Jkj of oGjI ^^UaJ Of ,>» -U*-vaJ U-J ^M UU 
j-^p! *^L> 1 4J iJUo J jf -ullaj ( y»ij \*\ dy\ii\ \Xa ^ <lt> O 0j^a£\ ^>^\ 

D6c. 99-411 Dc du 16 Juin 1999 (Annuairc International de la jurisprvdcnce ( \ ) 
constitutionnelle, 1999, p 622). 



£> J\ * W*l J-l^-fil ►Uiill J[ *LsuWl ^ ji.| >1y j j k y, 

Up^. ^-iil *!». lilt c ^Uutfl .yJaJl aLw-. ^Ol, Ol JJS ^jb>l ^JLJiill 

. (Y) SljLJ,l Ijuc L~~>- L-Lv*. Jir s-UiiJI 

j^Jlill SjUujj 3. M. AS If aUI„.l | ^ Y' * 

SftL* ,>. Silj)ll oIa Oj&jj . daU-JI ._^>.U> ^^JLil SaIj} ^ i!jjJl _ /rJ j 

au J*a_ill bJ. Hi jj . u-cJJl SjL^ ^ ^^--jcJI ^ (5_r>-*)l\ £> olkUl e JU 
. SiLJl fl ij» ^ Ijjjj j^jUL^I I^JLp i*jUJl S^Vlj al^iSl ^j\s olkJLJI 

. oLjJ-lj (ijil-l <u» ^^ ^JJI Oj^Lill s.sL* Ijl* LgJ jLo ^l SjjjUJl iJjjdl 

jl-U*} J-^ ^ Cj\jjJ~\j (ij-SJ-l 4jU_j>«j ^JjJli pUkiS" SJjOJI ^^Jj 

5jUJ-I JiSi ^1 a-JLaAII aUlJI J^U- ^yj t ajLJ-I oJLa jyj (^III oyLaii 
SJUi iajjaj UjUl 2^" *y objJ-lj JjiJ-l 4jUj>- ^ OjilxJi Salj^i . Sj^iil 

01 dji OjJLSJl J-Jau A^^>« ^JLp J^jiI L4JU 1 iJLiidl ikLJl i_9^U^j t Oj^Uil 

: Ovil^l ijj^i l> ^ A cy l~a^^l ^Li£ jJl oSC^JUl f^ll i^~ ^ jlSul ( \ ) 
Arrfit no 1 14/2000, chronique, Annunire International de la justice constitutitinnclle, 2000, p. 591 

Dec. 22 Octobre 1982. 82-144 Dc. ( Y) 
La ldgitimltd de la jurisprudence du conscil constitutionncl, kJJj__. ^ Favoreu jJuu" J^\j 
Economica, 1999, p. 388, 389. 

m 



Lgju-J cJlS" L-^« *jjli)/t oljljiJLi . jlSI <u»-j ^^ ob^J-lj JJjjLpUJ OjJliJl 

LjJ>U^w-L iJLajill ikLJlj . Lfi-jj^-j U^j-Sj V^ ..Alii /»lSo-^l »\J[ J*U*ajo 

. O^LSil iJuiU 5:>lj)M <y> j~*Jl ^ La^ ,y h^ J^ l*oL>-j 

tijiJ-l 4jUJ- OjiLiJl JjJaJ ^» S^ytdl iiaLJl «-« <-JUa5JI ikUl Aal&Sj 
£jUi-2Jl ikJLJlj ij^^LuuJULI LS-JaJ jjJLaJl «-^J A i jnj_ ; jt l x]| ikLJli ioLi J-|j 

iLJjjLSJl SjlpLSJI jujlp^ij ajji ^^LiJl ^jUj . jjjLSJU UL~Jii *i^J-| j i .,^ * 
J^ oLUl IIa ^ ^UJI J^p j-^asJb Nj . l^J^wi^ ^^^-iJj J..U.-JI vrl^Jl 

4_iLSoJl ^Ij^r^J '-^i' u^***i ^b ' Lfr»j-q-^° Ji^J 4-ujjUJl SJLpUJI ^^Lp kJyCJI 

^yLail jij-S-J ( _ J ^>Li!l J^JLl; L5 1^>- <>JL^L>- AJL^Lstf Jlsu OjJLiJl j.^j /i'» 
4_*K £« 4-2-jUall O^i ^ . LjjLl ^ J! i 4 4_J_jjUt)l oLiJ-l Sji JLj 4 A ~A \ yS\ 

il^JJ JuUJl i^Jl ^ ojJL^ ISX ^1 ^U>l 5^^U o> li_J L ^iJ| f l5^1j 

. (i) ^jaijliJiJ-i 

Thierry Renoux; Le conseil constitutionnel el l'autorit^.Paris, 1984, p 28. ( \ ) 

Actualit6 scicntifique; les droits fondamentaux Bruylant, 1 997, p. 346 (por p Foucher). { Y ) 
lj^>\A\ j^j> il>w. lUUJL-l oj^iiLl ,y ^ai^iJl ij^^JU iuji-oJI oUU-iJH : LJUL. J&\ (X) 

U j JI oLnU.1 ^ LAiLdl .y.j^dl jjJai r ju> akL. ^Lill J^>. ^^Jl jji-jJl ol N| ( i ) 

is] uui .i* j| ijj.L. ,l^jni ictijii \ u ^ a*, jijd y j jauii ^^ai Ojjuji j^ 

. LujJLj Ljj ^LJ.1 1— -— j j_^i ft^jjjb- uUel 
Pierre Truche, Juger fitre jug£, Fayard, 2001, p. 71-76. : ^1 

rrr 



jjJadL Mji$U OjiUil lift 6j5Lp ol f_>h*J OjjLSJI SiL-p ol /»JJ5j Lr s*wi~>j 
0^1" J& j^JJ j&\ <y> 4-JUaiJl <kJLJli . pl H aji\ ^ SJbU* iliu^ ikJL, ^ 

O^i ^*JI IIa ^Ipj . aj>±* y S^cj^iil jjjiJ dik (^JUI yh oJL^-j *UaiJ|j 

. OjJlill SiLJ JbuJl OLwJl ,y> aJUuJI 5LUI 

CibpJJ cHjLs^ pUoSJU n 

^ jA\ p2\j±.\ Js> *JU1L U&. [aJ^j iJUuJl ^LJtl cJlS" vi,**. c^Lp 
J^flJ- Oje^l o -1 -^ 1 ^ sL ^' <^ J^ IJL *b ' oIjj*JI OyUJ AiJUiL 

^jUj . (Y) "Les Gardiens naturels des droits de l'individue" *j «J| 

*4j>-\j* ,_^ l$iLoJ- OjjUJI \-*jj*i ^1 cjLiUwaJl aJLASsj 4j^vJL) «jLu>- f-UiiJI 
jlo_^| i^>c OjX" N ijjJU JLJjJUUI SiL^J-l j . j^jJI jT i-g « 7.11 >>- 

1J--0 Ob JJ li-^Jj . ijlLaJiJl 5LJLJI ^ «, pI_^*J| ^jU {ju>^*j»j l»l£>- k~<JA 

Jlij . S4_^sdj>«-JLll 4jjJ»»iJ ^jLi-l jA ^yMsL&JlD lJL-o (_5**«j olkJLJl jju J-,-< ^1 

^ J=L| j.fl^a jsa i)l JLp OLjVI JjiL J.UI 0^Ap>I ,>. SJliJl ".alii Cwa3 



^j* T &&\ l j \^\h^,y\ji\ <.le\ ^ Y \ pij sjlpUJI (^lill jlUJ.1) o^r- iLLJIiu^jJl 

tills _^c SjLJ- l^soUiii-l JU«li _,«Vl jjluj i isoljLl lSil\ js- LU>»j iiJLSLt aJ'UJ.I oltf Jij < Y) 

. *-A»»-iJl ijji-l Lf-lj (jLpj i>H3 I^L-S/I t3_^*U ,y 



TY£ 



ijfit^ JS3 b\ JU 0!>Lp)|I la* tf SjJiUJl Silil c^j . Ojilill aJ Lv*^ ^1 

J jJL^JUl (jlPj . SJbL*o-*J 4JLL T -w.i-« iUx>e-« *Lo| «Lilp AjL/ll* aU^U»i-« ^i ,ii-l 

01 JjJiJL «o Y /m SiUl ,y kJl IJla JLp ^L H o A ai~- jiUJl ^^1 
JsjjJiJlj T-U.I lift (.Ij^-I ^j t Ai^jill hjJ~\ J* JiiL£ ^JUaiJl ikJJlii 
lift \ W \ iu* jiUaJl (^^h^I jj-S*"-^ (i^^l -^ J • «OjJUdl ij IfcU ^j.yaJ.1 
*UaJj| J!jU^-Ij < OjiUJJ SJjJl £*J*3 » Ol JLp n o SdUl j> ^ i Tjl-H 
^ Y /A*l SjU.1 c**aj US' . KoLjiMj <3j-2J-l ajUJ- 0Lm<U>i Ql'U ■/■ 4£)U»~j 

d)L;Lo-sg -uJLv«u>-j A_Jt>L2_i_^l b\S LiUe i iTjLj-J-Ij JjJL^JU ,_^jU-I jj> 
__,Jiu L*Jb aJjj&U i^j^JSJ,! ,JLp *Loi)l <;lij cJLS" liLUj t Ig^LJ- Ol~-U*l 



j\y <-~>yrj ij\ i£* Jj ^U^-lj c5>2i-l 4*-U»- ,y *LoaJI £)L-j Ot ia^^kj 
^ aJL-^I oJLftj . oLjJ-l cJLft j-i ^1 l&M oUL»-)ll <J ^LaaJI 0U.Ma.ll 
oUlj^-)/l OjJli LfTLpljjc p_)iL jJl ajjjI.m.jlII a-^p^JJI Jj-^t ^ *\j> J^t 
c T o uUalll ^ (^^-Msil jji-^. jJl ^ Lflj-^t 4^p^iJl oJLa jujl-oj . A-ilJL-l 
oIjjxJU ^JUiJl SjU-I jj^ alfcUl 0U"U c..U<? JUU . /JUl juJL- Y /I A 
*Jadl jj^>« JLp aJU-I el* jji O^Ull jji ^.^.-JUt . O^UJI ,JLp aJU-^I Oja 
t-^i xm . Lw^i ^ JU«| o!>U*j IJla . ajUJ-I «JLft JLkJ ,y aJ-l d!lk ol Oja 
C^l OU-^ JU ^ Ji Y /m Silil ,_,* ^jiJl jjju-oJl Ol Jl 0) u a*JI 

^ 1 j...l» ,y>j-^adl JsjjJLllj 4. i .,/xi«„JiJl Ajjjt-I ^^JLp A-JLvO-SJI aLUI ilajLx^ 

Lfj^i ^UiLy t ajUJ-I o 1* JUaJ JbJL^ ,_,» \jjz OjiUJJ ol ^jXju U y>j t OjJLJJl 

(1> a _^JaJ (_)»-• c^l J J*J • *^>*J i**j_|-SJ <U-i j-Ju »,to-7j V J AjjjI— ui <VJ Jlij M 



P. BRETTON; L'autontfi judiciaire gardienne dcs libertds et de la propria privte, th6sc ( \ ) 
1964, p. 27. 

rYo 



^5* cjU^sLIj (JjJUU jJL-j ij^aiJJl ajjJ-I ajU>- j^UJl J}L>- j^ oUI^-^l 

. ( ^ 'aJI* ^^^ril Oji>- jl (t-fdl (j JA>- CJl? *l j^u i iJbJL.| k j^SsM 

^ jiUaJl ^jjUI <1)jJUJI ^JLhJU-I CjL^i-l 4jU»- J> f-LvaiJl jjjJ lJLSt"j 
( _ S SCJ t jj^ji-lj objjt-l ^y-^Li jA ( pi ,,A ill ^ Iju JU>- Uai Y ♦ » ♦ JL«j <Jjj ^ ° 
pSl*^ (.15U-1 vJbtu.1 OjJUJl IJLa jU-1 US' . ^L^NI ^-J-l oULU ^kj 

« j^dl fbU oLJI v^4-l a* j^UJl c>L-J)M i5^- JWI Ot*P> I ^j*- 

as j_it>- (_,» J.,rt all (, Lii* j Livs^ IjiiJ 4 5 JjL>t-« j aAJLXwi USo^s AJU^iii ,!«•,* 01 

. ( \l kill) aJI jLUI jj-l i^jU H 1 1 a^J i^LJlj iJjdl 
,y Iji^j JL»j^> ,y aip ^JUI pLaDI JtA&u-N J.U1I yjll ^ jju* Jiij 

4j<^L>- Oj^uj t LoUd-SJl *5"L>«ll JJ ^» jl t ioUJl ♦S'bhJ.l JJ> ^ pUhjJ Oji 
A^JLJI Jii«J 0l ljjjj> J* ^j 1 UUJl ^Ud! JJ ^ (^yJJ I) jkJl Sil*2 
,v^i ikL- Aj! i—jbr jjj- Vlj t AjJLuidl SiaLJlj L i fu J Ji^i\ SLUI ^* *\Jl,./a all 

JLp a^Uj tl oJLiaJI ikUJ djSi Vj J_JU^JI aJLwJI ^ J^-Jdl LjjLi 
l^J jj^ N US' c -OLLJ jl j^Uil J J^Jl ^JSjJ SkL- it j\ VUiiil ^isUJjJl 



i^JJlj \ ^V i Si-. o*-jb_>j J JLi»iil ^ilj^iJl ^Lil yL*. ^iU-l JjjJl J}i\j i *fdl J>*>- 

Christine Lazcrges, Le renforcement de la protection de la prtSsonption d'innocence et '.j^u\ (Y) 
des droits des vicdmes: histoine d'ume navette parlementaire, Rev. sc, crim. 2001. pp. 18-23. 



m 
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S JiL+2l\ JJ-I alv;..-! J\ &y m <y* ^L f Lill JJwJ jt J^* ^L ^LsJ| 
ojjf U_p }U«i IJL& i *St»«i1 ii J^-i ji^ (v^Jl i^Jl J^aju jl ( cjLpI jill 
. Jl*j UJ <0Lj a^^ U oUalil Jt>\jji^l uLi ^ o>U^I tUUS 

JL-jJI ^0^1 t^Ji*-! ^Uull AkLJl J^2a-I Olio a^U^I \$*\±\ JUlj 
jj^U-» ^ JL2_p (jJUlj Oyj->«Al iUL«_._> ir^l Ail AjUJl XJLa^il Al ^^i 
^ Uljjio ^J[ ts-iLil oJLjj ji^ll jU» ,_s» j^jll Uo J-*j ^ ^ A i^> LJlkiL; 
oljk>- JUwi Ol SJUdtl fbU f LJl ^.Ml Uij t i^J^J M'j 11 o^Uil 

SJj^dl ^bU JUUII i-*JLl LfiJ jA\ *Ul£!I J}LLu-I oLi ,y JU-L.^1 yaUl 

J-va-AJl ty^-ri <■ <LlLs<2JiJl ikLJl ^LvalP-l ^ J^"^ <^l oLpjliil (1)1 7-j+0jj 
ijJ- «-a t U>Liu OjjUil *S^J- Las j j Lg_*Jlij pj-si ^s^J ' SJbL>wo ili^Jau U-3 

jf JlU^jJI j\ Jp jJwill jj^ JS" ^ JAJ JSj i ^Al^JIj jJbJI <>Ijp ,y U5UJ 
. L^uu jl UjJUa* 015" U j _ j*iL« j;P jl OlS* I^U . fjj-Ul jjp J>-JcJl 

oULwkJl Ui y>ij£ iuS'U^ ^i ji-l u ^iui J50» 4 J^ \ <\VA ^Ul OLJ)M 
JiS c-jLS - SJjj>jlo j-p aJLj5i**-« <ua£>»-« <U^>«» JjJU-o o*j J^tai- L^jjjij JLilxJl 
^ JUbdtl JiLJl jytjL-)/! <j~Ml jJu^l US' * 1 . . Oj^LiU Uij UU c— J 
Ol ,y ijjiJl J»- ■JtfT f ^*-)" ty OUJ^I Jjj^. tf- LIU UU ^ <\A \ Si- ,^-jjL 
t jJLt j\ jj~p {ja ajlA- U a^p «i JIj j ( «uwaij j •'-j-o-^ 1 - S^-P^^i ikU J^ U>^i 
aJLJSCII <j^ Li L o -s rt . i l UjJ jijjj 1 iJaJLJl oJi» j»-Jj Dl *-L~ll rti'LJ-l ,JLp «w->-jIj 
(jJajJl ^ i r ..n..t.llj (1)UJ)/1 lijip- L5lt*» fjj-i-» ^'j ■ ^'LjJ^LSiuilj LjjJUsxj 
JL^jJ.1 {j* SjpJl; ^ A"\ j-j^-wji ^ LJUaj^j I jjS'ljj-wi AijJU ^ JlpI ^JJl . (^^/Jl 
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. i^j>-1 JUL. J5" <y> J&«* tflJL. ^li -Ui5 »Ltfj|> ty J^aJU o 

^Uoiii oiiifiij ^LuasJi «aLjL\ rr 

a^si ^all4J a JLJloi Lg ip(^ < \v^)^^,l J> ^,JLJl t> . no^aio^ 

ikLJI i—jbr Jjjj" ^1 ^ Ujl^-j ^UeII Op ^^Jl IJLgJ iJLkj . OjiLall 
Salil ^ \ <WY iu- n rtJj LJUaiil aJJLJI OjJIS ^ JlSi dL!i ^.j . iJUiaJl 



^AwC* WYSaW J jJj-Jj i^UiiJl J}U^I SJLLS Jp ,^1 ^jJl j _>x-aJI Jj& ^ j 
J cjUL-j P*5li)ll jl oLiiU* 5 jUJ jt ili— I it i~srji jy*u S » : *iji J j!>Ui-^l IJL» JojIj** 

j^>w jl SkL* jl iL* loV j_jJ>o N <0lj . j^i^ f-^^' 4>jSi <; .,rti cjLi J (jwuj-lJl ,juJL»«ll 
<lA»-ijMl j\ \U\~py j\ oljj-tit (*4?H li^ji J' oL»JUj jl j-"lj' SL-Aill jl (^U^jJU J»*J (1)1 
* l£>-l f l_^>-L; *Jjl*V'j <t'^A'."llj "UojjJiJl *S*jJl fjllj <!)lj . 5-JLsaiJl SkLJl *L*L p ) «K5i jLc3 

. «f ISU.^1 «JU ,L...i:; JJ»*J jl Jjjuj Jljj-Vl ,>• JU- tsl u^li. til 0JL4J jjj^i 'ij t »fbJil 

IJU . t 5_ r ail v_jiJJI ^J^* UJuSt ^ o^s" i^' *y ^j^' JiJUiJIj Jt\ j-Jl ,y j* ,^1 IJUj 
. ^JUil »Ua*l JJ X-JlJL-l ol»lj>-yi iUJL Oi)/l cjLII. JLliL. ,y Oli^Jl HaLw J^iji 
liijsJil H Y 1 iL-( J; ^ ..oj V • j YV (^J^- cJ_ya-»l ilj^t oLiili* Oju 4j1 ijJlljJl JjIj~JI ,>*j 
(jJL^il i>»j| Lib J_ji* j Jji*u jj~U.ll (jvJj (i^-j> jjX i-jIjvJI ( j~k>* »Ui*l ,y O^jUJl JUfj I4J 
\ ^ Y 1 Si- j^ijJ \ ^jb .jJU-Jl SijIjJI iUl JLilSC JLp «^>U»I ju. *;! Jl v jUl Ijlji 
IJL* J SjiLiJ-l fcJL ,y »JL2ll jjjiJlj (ju* Ja) ^jUj- *U> u^l i_*jUI ,J[ *-i*rjil <Hill ^* 
^ ' ij\ *?\&-\ jUJ JL«il tj-s-Uo ij^ta- Jiu (J^AL (jl tJjj fyi> jJ,l 11* J SJULdl JIju j i iJUaJl 
5j*4l>- JLsi S~>j*Jl SjUJI Ljjiiol ^1 liil*!^^)/! ^j jIja^NI ^p tiiU-j oT jJoSj il)l^ ,j-l»^l 
Lf^i *j!j A Ju[ y jSUsil tfffiM »JL» (JljjT aJJ J—jj ijl <JUj Jl V*JiJ (tS"^') f I** <J!r^ 

. OdjJl ►UpI Jl jUWNI a* i^-ji jJI p4dl J ilill j* UJ 



J&-> (iljjJl LLsaj 4-~-gj LuLJUiJlj »_-j.>LJI iJL Jjl«) ^Lsii ^ I 

,_yl^Jj jJ» 4j!S JJjJLII ( _ r i>«^ OlS" lij Atjfil oJL» *Lapl AiLcil Ajjli)ll oUjldl 

ijLJlj iJjjJl ( _ r JL>»_«) ^LsUiiJl olijjJl ^ UjjjP ^J\ ly^Si, cjLpjU.1 <>JLa ^kj 

ij— Jlj oLejhi.1 ^ f-jJl IJL* JaX> 4+aS*A\ ^ i yikJ\ *.*£>** C-JlSJ (ajjI^)II 

LU* OjJliJl f.L-1 sljLil Tjl-1 NU^l dlJij 4 oUll <jLJ|j ,UwJI JU, Jj 

/j* LfjL^Sj LflOjJj-j JLo-i-Jj « O.JL-fl'.xllj A_jJUjJLx]| jjckLJl fu> eljLwil j>JlS 

^ 51£l^ iilJbJl j-al Ujl>-j jji^aJl L$j JsLJl Jiij t AJj-iJl <y *i/ *jli jj^-JlH 
US' ikLJl kill; oM j jlJu»l fi^JI J;^ if- jy*->. y* *j yj ' olkLJl ^l 
cjLi^Jl OjiLiSl iJL>o» ol ^ o < ^ *W Silll) ^ jjiw-jJI iju tflj t LSj>- jl 

i^-jbr ^ ily^l JLj i XJIjuJI j^ Ji& y^ Js. cj\s^\ dlL" J^ HAS 
cjLpjLJiI ^ k_jUL Jj^ j\ Ljjli ^ ijLjLiJl ikLJlj ^L*.* d)jj ^^UiH j?- 
jjj f-\..,h all 4jNj ^ jj^ai^lj ^jjI^jJl JLJtJl IJLa OjiLaJl jjl^ <l)i» ' W^J i>* 
iUul jj>«j -b! LLJl ^^-Jdl Ju5L>Al oaslj . (y) jj^-jJD LiiUw. Otf LSj»- 

J-^jjJL) 4-»L>JI ajN_^I i-j-L^jj ^"jt.Wll Lfo-sAli LajLjlpLi LjiljJL; oLpjLc 
. (r V 



. ^ <\ ^ Y ^ UUJI o^JlI f IS^! ^j*^. 
Ubr i «4jj^u-a» Up SjSUaJ \ iuJ n j Y Uij OL._jpJJl.JjVl j^-iJI.LUJl ^ISo-Vl io^^w. (Y) 

. *j j_j^»i> *JUai \ ^ ai.,..,I \ ^V *5j S,.^2ll __^ Y • • « jjL. T L1p *jj_fu«a (V) 



i^_sflJll cJi- gj£J jA\ ^ Uj_p-j j^UJI of ^yaJl iJLfc .iLLaj . 2 A ..h ?l l 
jjXmp-Lll j-« sJ^Ia-^i Lji )/ ijjjl^i 4^Ji l$J AjJLsaSJI L4I1N j d)f j ioLilll ikLJL 

KA^JtS 4-uUaiJl <J«_JaJl jju OjL^lj ■ 0.1^ J Aij-^Jl JA JUJU«-« Lj-^UAipi-l 
l *UaiM 5jVj Jp f j-Sj" JjSfl Oi t VSj-^" io-A* iJUdill OuJaJlj *Jjji~0 

iJliJl L»f . itl-uidlj S^*j_ r ijJl (jv^LJl 4-4j>-\jj> J aJIjljJI oyjiu Jix^Jj 

o^uji iJb^ of JLp c~*> ^i jj^>,jUi ^ ^ nv BiUU uli» LiUiiii * « .^\\ 

of Ul*JI ijjj^wjdl i-*5^J,l olj ^jLsaaJI oIl^JI «JLa ■ ;U»j <uf Ji*.^ 

/ilSo-L Ij-^ijj- oJ>** C»L«j^J> J J-/2-/UI 4jNj olJUfll ,j^uu Jj**j JLi fj-til 

^^i ( t _ y *^s»LixJl cjULw> ^ jUpUj ci^UaiJl o*!y>-)ll p-LjI JjuUjJUa; 
J^-JLa ^ ij^Ji\ lfjj^> ^ ZjjjjA\ bj& <J\:.ir. I Jlj^.1 J V} oLjl^JI 

J J-^iiLj oll^Jt tf £jX)l Ua ^yjLsA^-lj . kUJl AsJLsaIL JLlS oIjLipN 
. 4i>JLLI ajjj^aJI LjI»L« 0>«j «L*j jaIj «UJ5 <d 6JiJl>^ ol« wa>- 

AJjjJl oUaJL- (^JL^j UjI^LpL LJUa 5..M <kUl j-JiLj ULsii olJLjA _ > 
uoJaJLJl JjLL« J t AJIJbJl OjJLJio Jil-*Jj (. cLs^iJl O^j JLp /»jilj t ii»^l 
Lllva3 oli-Jfc ,y>j (aJjJLJI ^^^j LjJ^»-ji ^*^ rt-S'b-J.O 4j.Ltt.vJlj ijo_ r ix)l 

. ajLsaaJI iiaLJJ LjjUil JLp ^Lj jjiw-jJl *io*j 



. (JLiull ipjLv*< iJLai Y Y *i-J -Jlj i..,A5ll (ji 



w 



jM jjX*- jJl JaUj t iJlJbJl j^» ^ a, 3. ..7 CjIs** L$Jl LgjtoU- ^LoUas olljA _ Y 
-»i^j ^j . (aJjjJI LUaS iijhj ijjli)/l ijLJlj oLJl ajLJI) f^JLJLl UJbJbi 

. squall ikui 

Ji« l^^w*- SiJLp-j i~*-« CjUj-ms^ ^ J.,rt all <bVj Pj^' W*"^ *^-»^S-j* V 

y> Y Silil ^ LfJLc ^j.^adl <, aJjJLJI LLwai ii~$j oLUkJlj iwJ^LJl cA- 
Ajj «-g_»->-l iY+£j *-^>ji ug^' ir**^*-* CjI * ; g 'I aJL* d)j-i-Ji JLp pj^Jjj . LgJjjLS 

SlLail Aj^jiUl ^jlpjdl ^ykj 1 4jJbii»il Siwau olpjLU ^y jjw f-^j ^ J-^Ij 
UjLip! ,_yLp jvaJLSj U}j SJUai CjLIwJK f-j-iil Lo'j-r-^ ^ J • ^-VfH «>i* *ULpL 



m 



. iLow oWyrl J^>- j- 4 4JLiil.l uaJLC *jlJI oLjiJl O^ti (jJaJ OyCj 
jp\ i-oljJI UJi-l jilyJ !Ai i *J| SxJlI iCjJL-* v&j* f 1 r*^ 1 ^ ^ '^ 

. j^dl 11* ^1* c-»U*!l gijS j^" 

JLaxiJil \-$ji*r\ Sk-ljj IjLs^lj ^pI> t-iji*l >Jj f4^l J* J-^ 1 -M^ 1 
«, p-gjdl ij^ p-^- ^U Jk> ii>^ ^UuJl jy <3j^l J>- t)T dUi il*, 

Lft-i,,*? JLp J>-JlJI lift <u*-*t ^s«*i«j Vj . cj\ij>Ji ^^Wl o-jL^I *•*-*.« 

. JU-I v^LSp ^ iJjJJl 

^UjJI ^i XJjoJI j>. by^JtA jujJ ^U ^UJI jji <~£jp->. ot-sJl 11* ^j 

. yfc^jJl djiliJI l^jtoy «^JI SJ^ 1 ^ W- 1 &J 

N) U** tgljJI lift JUl—jj . AiAl. ^JJI jj» Jj jJ-l lift jjjJ! *>>*-• ^ «JJP 



DELOOU; U loi pgnale et son application, Le Caire, Tome 1, 1956 - 1957. pp. 149 et 155. O ) 

m 



J\j j*j . f+A\ U^ ?£J-\ cy 5-J^-l c$>*^ *-sH ^ ^ L- ^ jii N 
. aJlp * jSUII i-jLap ^ SJjoil jJ- i-iilS' <ub)llj piCJ-l ot ij^ 

^^ip tW cljUUI ^ <J_,jJ! J^j J-M-l (i^ 1 Oa ^J^" ^ ^ cf^'j 

UiO>- ^yJl oLfJpl <y LajAj i»l*Jl ajLjJI ^t>i rj^ <>*" -J* J ' u?^ *UiiJl 
^ jJ-l 01 3>1 1 oLoljll OjJU ^ jj-2-« y> L*p Lull lift i_AbJ»jj . OjJLill 

0_>Jb jLjl>-MI iij^u ^j-^jll jJ-^ *U_>Jl <j£* ^ jl—* 1 * ' cSj*^ V-^ ^ 
^jUaJl ,y «^Lla Of U5 • tSv^r 1 -M^ 1 ^1* W il ^"l <^J cSj^ Jl *fl»~ 

jJl 5-JbJLi ^jIpjJI ,ywj «JUj *jS 1 oLUI lift ,y ajjU«JIj 4-JJdl cjUiljll 

ijJbA-l **£JJ l«J j^aW jJ\ oVU-l ^ U* ^ij * V 1 ^ 1 J- Jl Ja-" ^ 

Jjdl jJ-L ^JJU l«J jj^. ^Jl c/ifU-lj i^^Ml ob^Jl OjJli J~ko 

. (y) l-jU*J! ^J J>- <d 0j& d)l 0j.» V^ cSj*^ 'A^ 

O^UJI jJa^j aJjJlII Lfcj g-e-*_*-JJ ^1 oVU-l jy <cl ijiy. ^\js>i\ IIaj 
lift ot <_^T t OjJLiJl Ha «lJLp jJa^i t^JJI iii_jJuJ! (C^r><^ 1^-^ uJ^ijo ,_^rNl 
4 j^liJI lift Lt*J>i j*\ ajJJ-I ^ u^^l O^LSJU Uij Up LiU^» Jju iSjLJl 
Of U-5 . ^jJUl lift ^&J *s>^ ^U.1 v 1 - 2 -^ <> <> ^^ ^i J^^J 
. l^jpLr UJb-j oUJl 4jLJ! (j^iJ 5-M-l (ij^^l ^j 1 ^ «!**- 1* 5 -^! l^-^ 1 

^ JLJi t i-SlJ^I eS^pJiil J>-j l^LLaJI ,y iJjjdl J->- uu J»LJj^J l^j 
4_g_^ jji j-l Nl S-JbJt-l ^j-pJlII fLi; M» *il JIp ^ V • Silll ,y j_^—.^l 

Salil ^ Sj^jII S^pUJI elftj . «0^UJI UiJb^j ,yj| Jlj>-Sfl IJlp UJ c a-5UJ 

ZLATARIC; Droit pgnal international, cours de doctorat. University du Caire, 1967-1968 ( \ ) 

p. 150. 
DELOGU,op.CIT.,p. 127. <*> 
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ja JjS/l Silil l^Jl ^u of UkL* OIS" ^ ^j i. bU ^UjI Jif j^^Jl ^ v • 
jl ^ L$_^ \<\o • *lJ ^ . pjj o_^LaJU j^Ls-aJl A-jJbLl oUly>-)/l o^li 

SkLJl o^U ^ Y \ felll LgJiij aJj . j^UJl J JLJil Jlj^l ^ *y| U^J> 
ajUI) iJUiJl S^>JJ j_^j l^jj ^ J^Vl ji ^Uj l« jAj . ciUi o!A>- Jb 

OLSj jjJU- jJl y V » eilil 4_JLp CwaJ L« ol .A-ub L> _,j>j <, Lft^-i. 0j.> (3_.L*Jl 

jis^i ^1)1 *-_— l^Jl jit} J oJbJL^ t.^u OjJ L2JI UiJb^ ^1 Jlj^^l *bii«.l 

i*LiJ. Ajy J~ij" J j\ 1 oLJl UJl ^ LsLJLI ^^pjJI oUSJ J jj-| *Uapj 
. Jlj*-\f I ,j4m (_jj Oi)/lj v-JUJlj L5^-iJl ^ 4±jv> jjJL ,_5jpaJl 

i-Sbi-l SjSIjULJj (oUl^l Wj U dUilil) 0LI4.I U5^l jjJl! ^J-^jJI 

V ^ j Y \ JjlfcUl) iJlill Sjil J ^yJJl Js- ,Lj ^vAjll >J JUp &]\ USUf 

Y £ i kill) oLJU-l pJl^>- ^ JL-ibLl ^j-pjd! L.L»1 J>- ^j t (cjW^I 
N /YY- Y SiUl) j-JiLii ^UiVl ^ i-JJdl t3>i^L ^oil &. Jj 1 (ol^ljjfl 

*-Ls<aiJl /»U1 pIj^. 1^j_^ ^l V^4"' <£j*>d\ *j»\*\> ijvaii.1 lJ^^^Ipj . (oUI^J 

<_jJLJ (.JLU iy>x <«LnJl ajLJI ik-iljj rt^ji c SjSbL-l (^jjijdl i«li| L»l . jJii^i] 
jl ■■■ "- .. * « ^jJLp lS^^-j b. jAj t (oUij-^-1 ^ Vj Y /*\V oljilil) JjJj^jJJ (j^LS 
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*Jia ou. jj^j N Ur * f LJl J^SlI Js- *\\\:., t \ ijijJLil Jljj-Nl oIaj 

jJ Lo5^>- I g 2.. la" L pai\jo J ^1 <L^j-^>jll JsjjJLlI j?*J *LJJj (l)ji t 1 $ ,7, .,«jlif 

olj 1 5-JU-ai 5^?- ^« jAi 4-lli^-l lSj^^I *»j J-s*l ,j* pL±u-I j^iLlI ^LpaNI 
i_JLk]|j L $jSLli\ ^ t ixot- ^Lr^l ^ji^i V^r' lSj^I **IS} hj*~ Asft ^ 



(.Jj lSj-pjJI J-li)/ -u>-j V dl OUJI iLdl ^ jl JJL.JI ^Li ^^1 jJU« lil( \) : U»j (Y) 

iTji- , lg .. Al l Jl^r j J*-l Jl fU »aii»j jl i_ib_^« -Ui ^"J-* tSj^jJl OJl5li|(Y) . 5 jjjj,luj» 
tlijjli jj-» \ Y V iilil ^ji I4JJ jLii.1 rtJljjLl {yi rfij J Li I <. .,■■.,; jl *Xj»J»j *jJIj »-UjI ^y <!-• C-jJj 

<pj-»»w« t«3jjji«o» i-SUii A Il*J \^rtiji;-Ai!l ^^^It ^ Jijilo^ \ A ,_,« Lip ijjiyO (V) 
,y LLJI iu^^-^JI <*SUJ.I ojLi! JLij . Y \ I ^ JjVl oJLJlI c j. UUJI i j^u-jJI "<£>±\ 
tj jJ-l j L fcjL->,^l > g ^ ., A T . aj i j$\ Sjjj-All U^Jjt : ^j^! ^w Djlj g>ill Ol ^3J jj^ill Lf*is- 

J^)L5i^l _j* LjjJi-'i Uj- u«-»^ *Jt» pLaaJI JU- j JJ »!_,*- )/l iUuL Oi)ll i)L>- ,y <oi ias-%_j (I) 
li v^j-r^' *jU»J-I jj» Ljji-.i U>- l ^>-»»j "O^i 0U_^ll _,^i* JJ »lj^y I iU^L il)i)/l ijlj 1 >Uaill 
J^ a - T- ilj ^L^JLl SjJLjSCJi i^j>-1^ jji 0j& *jL»J-I j . (jJbfJ.1 J>-li Jl jjlj *l jl ,y ^jJ-j 

. ill; i^>- ,_j (J-LJ.I J»-b ililijJI j-A* »liS/ iJLSCJl jl t «-Loi3l 

ip-j*>« t'4jjji-ii» iJUaJ WiuJ 1 (JjAyyiiJl ,_j ^ ^^"\ *1^> jjU £ ^ ULp ijjl>«J '. Jej\j 

.ovi,^ t V Jt .LLJIij J ^.jJli^ ! J k l 
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jj-l lis. d\S Aj~. i. 4-SLJM cjjpJdl ^ jJ-l ^yJLp ijj j*& JLiJl IJUj t O^UJl 
. LjJL. i_iJUl oVU-l J \ajJJ N>^ 01* jf t J^Ml ^^^ oLJI ajUU 

Aj V iljll ,_,* I^Ap ,y»j-^Jil j»il>A-l ,>• *f/M cJl£ li[ c cJLt j| i^jSLi i Js> 

*5Uj (JLs Ujjjj ,y>_rJ£ L^^i 4 ^j-stf jil J& JU* ^yaJ&Jl o»iUw« jl oLjLA-l 
J iJ->- (j^Ue-tl jl <JUoVl l^j^jJI J?*j» aJLoS/I a_oI_^JI tf- V&Lv+jk oJjJL>- 
^iL» iJbJ jjp (j^^jJ (1)1 SJbjJL-l »SlijJl ^ i-j-^j • 5JU« a I (_5jj5-Jl!1 f-frU-JJ 
jjs^i t>Li 1 A-JUg Ml otiljJl LjJ^io ^1 -tJljJLl j^jj p^j^r Cy *jj& L-" uy 

Mj . ^^rtJlj^-l tju t.Sji*-" ->Jb(j Aj Ji>«J0 SJUs Ml OoIjJJ JUJLs>- l_iy<9jJ (^JUfllll 

(j^U-l (jSl^rr^l -JLJJl »LLjLw»I Jbu V| 2_»-fJl «~i^j Ji-^ jt Lg't-s<a"Jl j>s»M 

( JLp Lft (j^LSJl jj^>»i Mj . a^j^-J ill*- (jS ' -kJ^-l <*-*«/» jJ I jl SJbJL^-l 4j«JI^JL 

Jb. •-Jjijj . (y) Up ^-Li N pbii~.Nl i)l US' 4 2ULJI cJ!>b>.V oUU-l ^1^ 

. ii»Ulj^-|^» <uLp 

J U oIp aJu jl ^Uill j?- oUji* J-*^j" M LJL*Jl Sjjjiw-jJl i*SUJ.I c-^3 
Lftjj_2j OiX< »l..,rt T^l jjfc La-ma.'^ tA_>- Lj_iUsw <jLjJ ^ \j>y*pJ*& iljjJl j-»jj 
CJJ-.J oj^Jl AjL^I _^jj V o-lsll 4-Jl „A all J^L-jJl cJLS" lij -olj t O^UJl 



Jj 4r< il Jl jluJLI J*iJl J^ i*UJI JiUI ^V-'ti 111 J^ 1 "-iUjJli JL^'ili-iUll iliiUi ( \) 

i Y • • \ 4L« jjL ^ i l yuj Jiu\) . LjiUojlj Lfij-? ft* 8 !*! ^J^ 1 ' *«*ljJl ,j<aL*»**i *AlSl» ij* 

(VUJ v . ^ n \ i i fij ,yU\ 

tSali olJ. t o^L- djJji jjsSjM u &}\ *Lsiij *iiJli *JLo UU-. i-SLJul cjUIj^)II ijjU (Y) 



tf^jJl J* TjUuI IJL4J LL-Jalj • 0) ^LJLJI J^ *Ijj ^ JJlW ^i (O^Jb- 
t jrl ,/i all j^J-l JLx; JJsju" (ji if*- it <>- ^ OjJliJl j^i lil AJ^i t VMrl 
« JLji . ujL2jJI <y iJjOJl J*-j iS^-l i^j^^l (J J^ 1 4-JUil LiU*» dili jlS 
ljjjJJI ^ jJ-l i^r^ 1 J* yJ&yZ N t (Y) Ajjj^.Jdl ^5^11 cJU US' JJUill 

. jJ-l iJLft JLij AJlSUj iljjJl yjj o\ <- r ***J Jj ^Uaill (Ji 
{ Js- ,yaj Jj <^iJl 4J_^kL« (_,!*■ i-iijii ^1^4-1 rt^J-l -U& 01 l\j>\y> £. IJLa 

V cfJJi 0^ V 1 ^ 1 tSj*»-JJI ^kA ~**^ ^.UJI jJJ jbrl Ji OjjUJI 01S lijj 
ily^l ^y Uj-p L^S"^ jJj AjjbJL-l lSj*-^! iJ^ 1 Sv^S Lp«v» a^UJI iLJl t^JUj 
^ jjiJI ciJULc V ^LLI #Wtfl iJU* ^ 4\i dllJJ iJLSbj . DjiUJI ajJL*- ^ 
J15j ij L^Jli (ij-suJl Jj jJ-l II* ju* ot o_p 1-S14-I lS.*-^ 1 *^o-^ J J^' 
. l^jjJLc UjilS fjiL" ^Jl kUl iUI J^ \J^- LjJ jJ-l 

-i^uaaJI SjIjIj fliM'tfrll (^jfiJI p-LloajL^ VI 

•Vl Ji ylJUJl ^ jlJ-I Jl uJJL|J jJI ybU i-UJL UbtT g>AU g|dl 

. i»jjJL.Sl I IJL^J (j^^ ,ytj UJj t a-SLjL-I ^jpjJI JJlJb i-jjUiL 

HI ^Ul>r->l O^UJ j^l JjJjcdl ^ : V^l ^^JJI iljJ (Vjl) 
JU oUIjp-1 Y /n < Silil^^ mAfc- Wi^jO^UJLjiUJimA 
Ot Jju . l*J ISjU" iJJdl JjiL-L ^/uil jUpI j\ -Lull ^jpJdl 4/ Js- L-J/j ol 
oUll iUl L-ikfjJ L. c^LshiM ^^pjJI ^ j^J-l iyi.\A\ pLp^U U 4 ^ 

jiJij^-i t> <x>s^ji ^ J-Aii ^^1 Jj^ »M ^ A^^_-« ^ 11* . (r) u>: 

. J jldl IJl^> iSbU (i^-*Jl tjsilj aJLp ^/^.lII y> (jj&i jjIp lf«ij jLJ.1 

. i Y blLl ,y ^>JI SJUJUI ol»l^>l OjJli JjJlaJI ,t^-l li« Jb^t Jij (Y") 



Jb^ 



4l»tf aJ 



VjJt <J ^»U1| <jLJ| j>. Jlj Li t l^JUai;! ^p t_a,b^ a-SL^-I <ijpjJl »ii_/j 
OyUJ JbuJLl JjiJUijJI JL>-T iviiJi Jl 4_»L^>bj i^JUdlj ^UaJ! (Utt) 

.(IjjSCMialll) 

<lJLp ( _ 5 ^*-^ jW"J J*»JI l>i* <J*J • ^»L*J| *jUJ| oJliu (_£JJ| «JUaJl ,jP <J 1_j-J 

j] 0.UJI <jLJ| ^ ^JUaJl eJLku Of *u-*-» ^Ij^r <> (1 Ij^L* *\ A bill ,J) 
. w f4&.\ "&\s> JU-l h^ t dJUJJ J^_j . V^l isyuJI 

<L>*>- ^3 *j ^j L^jii jl io^xll 0_ji <jLo L~* ^^l *-^ t>u . f**^. ^ (?«JLasJlj 
^js-j]\ f-UaJjl ^ iii^dl ijJLJl <~>*J-I jJLp oyl j^aiij t J Jilt ^UoiJl »LoT «d 

IjjCH\ iYlo t \/Yit tY , |Yh/T£Yj t Yj>/Ynil^l t >l4Jp L ^ J -^ll C itl ( y»(\) 

.&\ iJ jL*i\CiyU l y.r-\\ t YWn\ iW t r<>A t ros t nY t n« iij_£.m iVjl 

i /on Salll -Op c../i.i L. Jl^l .i> JjJ ^j . O^lill Lfcip ^ j&\ 4jjj\ J|j>.V|| ^j 

^.JUs oLJl- (iy-Jl I4JU cJlS <1L>- 4j1 ^yj <JI_f>-Vl i---^ L»5UJ,I jt I.UJI JjUII ,y ^-iL 
i-ii^j oLJl XjLJI Jj_^»j ^^j - i^-JlS 1 jlj *JLiJL.| (^pjJI ^U-iaJl -JUaJI jJIp ^J_^jj t^U « 

jJb c^ ^ JIJ.I jJ-Jl OU <\A • fc- jjlj-i Y V ,y 0LJ>l JjiL L^l U5UJ.I cu^J Jjj ( Y) 
c~*ij t JJbi-l tSjP-AJI ,jl J-^jj jl jtUali ^Ju. ^iJO jl>- ^1 J>w« ijls^ll <& oJipl lij .IjS^I 
Vade-mecum, op. ciL., p. : _^l) *1jU l*S"L>^ ^ jJ-l j^ »y>- ^U-l «JL* ,y j^l oT JJ JuSU.ll 

ELOGU; op cit., p. 153. (r> 



4 (oUl^l o * V olil) ol_^Jl oJla. cjL^-L. Up pSUdl ^sJb jj IS} M} JjUl 

j>W ^1 J^-* 1 ^^ us^ ^ ^ t^' ■Kr*^' o*^ -1 ^J- 5 -^ f^-l ^^ cj* ^J 
Silil) j^-Jl r j l»- U^iJ (j-^-l ij^p Xj& ^ Mju i_— Lkj d)i Up *j5^>uU1 

oUljs>-)/l j^*~j JJLoj U>1>- aLJ DjjLill »jW fJUaJl jl aja^ ^Iji IJLaj 

o JLfc JLoj Jij 4 U>u» fjlj->- cs* ^S^* tT?^' J-**-^ Vj-*^* U-i "^aPlj 4 S^^l 

jjju V ^JUJI ^ ol U5 . .jrf^JI ^UJI J US' iijJdJ SJUl ^JUJlL iJUJ) 
d)j& jT sLpI^ J} i^l j-^ I o* £j^ 1^-* (_j* OjJLiJl «jj br 4 i_jL2_*JI J LL>- j 

. ( ^l_jLa»JIj ^^aj^dl ^j^aiP ,jvj **^ ^1 ikbk^o hid* CjIS Ujj /»j£Ul icljjjl 
s^-izh^ZJi, liH.y \ M ' 41- J jUJNIj OjiUll *1>~. i4j tir ,a]IL.IyJl 1 y.UU.jIiJl(>) 

*Ii jji JUl>-l J^jju Ol *jLi ,y <le- (i jiUwJJ JIj ^1 Jp <jli Jb- J lS jkj ^LJl Jj^t ,y> 
. 9ij^* j* JL» i_—S' J»-l tf VJ l+^Iji «-I *jI **»U-j t tSj>-1 »>> i£j4-l «•!* Jt> Jl 

jA TilsaJl J)L (j^iJI i*ij« >- ' ..j ii Jjj . Jl jj>-\/l t-.. „> - iijijJl ,, 'l . a' J v_jMj jl i-Jl^-l (^j^jJl 

i jtLsflll -lJp ^ li jUl JjJLl J.LS* i-SbJL-l lS jpjJI ^ Lji>. ^ S^Uj^-VI it-fll ,y Jj_p oltc 
|,i^ tit tSj-pjJl jlu ►hit ^ »JUaiJl iJ L. Ii| OtSL»Jil ^ tr oiA bf ijjiLill 5ji oyt ^Jl»^j 
>-**J ^J^J *t^ S-'/i *Jt* lSj*JJI tj» J*"JI Jl«j L« Jl ,j»-ly I j>l L.I . iJhiM tSjPjJl ►UaiJlj 
HI *»j \ i ^y ^Ks-S/I 4Pja^_. l^ltt-. j^*— jj ^ 1 ,yMJ) 1#j ^si^il JuSliJi-l SyiJl JLiJ 

jJuJl j^u li\S (L^JLjJW JJ \ <\ iilil) JU-I oJbi-l ol»lj>.>H ci^Uj ( \ \ < i) ^1 oLbLl 
jA- JLiJ y> jJUaJI ^JL. >Uial iL JyJl ^s V Jl _p-S/l oJL» Jj . ik i ..>Jl oLi!UJ.I j^ju J 

£jJ ^1 Jii-aJl L. j t <JlP * jSjJlI UJLjLj "Oj-2-P (j-J jJUaJl A^J . V^r ti^*- 5 <JjJb i_jLoJ| 

W-J»" - fJljA-l ,y gjJ J jJUll . jU-t LJb=Ll ^^jJI Jj> ^ J\s>ry\ ^Ji^l o- ^U- 
Kit. ^ jSUJ.1 fji Ol Ul . iLi 4-JliA-l j jpjJJ Kjyi ^ 'y *£ji.| ujKjjL "^H Js- jJuall 

jJUll ^Sl lPj-A>- "UP UjJ JLiJl IJLjj » ji *j| ^ «if *5/ £j> j liUii t e jLfilj 1+OJb "<a\j&\j 

«5tf JLp JjjJ V 5JJ. Jaj-Jl j-J-Ij aJLp f jSUwJJ 4...,..,;.ILj . JjlJI «I^)IL, ajJ^jJl :U. j o^ 

jj Jid »-iiL»- i_JLb _j*j i ,j>^Jl pjl»- J*«J1j *j jiiJI si* jjJJ i—JJaj u)i y> *i L« J^ O^i < j _jf%i 

. •jL&'-Ij jl A-uiJ (j-J-l ijip ^ c la j 01 *i (j-Jj 4 lya^J,! ikLJ( 



m 



,y> <wJL>- ^UiV ((transaction p&iale ^bM «JUa)Id ^-N W^ I ,y>yJ jJj 

. < ^SJJill JjUI ja ^UJlI J^Vl JUJLI d\ jL»L 4 4-SLJL1 JjUI J «_o> 

JiJLS- ^sbLl ^.IjSlI fUiJ iJtJL.1 oIpI^I OjJli £>i : JU.\ ^Vl (IsJli) 
^jj ^ \jA oUI ajLJI jl ^UJl jJLsflj «UxJLcj 4 *-JLsM ^j^oJI JsIju ^ 
<w*jxj L«j oL^sidlj ijLoioJl cjLjji>Jt ^ ^Uii iu*_. Juljij *Jlji-l ^ jow 

*UkiJi j_-Si iju jlp v^^j . u^i r y i . r yy- aijii) ^L^iij 8 ^ 

j\ ^UJI ,y IjjU ^\ll CjIS li| p^M Up ^^ Nl J*^ 5J14-I tfyoJI 
^ jj,\\ jJ_^ IS} L*L*JI LjLJl *JLp ^jJ^- Nl .U^j i o.Ul iLJl ^ 
LjLjJ ^^j ^ jJLdl j^Jl lift JLp j^S/I J^ ^IjiPl J**>* jj ISli . ^UJI 

^JLp USyu Ojio ^lisLl yiS/L iJbi-l t£j-pJdl P-Ua^l 0^9 _pxJl IJla Jlpj 

■ f j^-l «->U 
ninjonction plnale) JbsLl ^Sfl f Uu JU^I ^j-ill £ =r Ul aljl JLij 
t (V) OjjjX«o (»J_e _,y (^^1 (Jjji-jJl ^JbUl Ot N} c oUl SjLJI aIL-Ijj 

•ilil) «compostion p£nale» Jl ( _ 5 *— > ^>-T /»Uk^ ,^-J/JI p^-lAl «cp ^Uju-U 
«JLSbl-l t^j^JJl JJlJb* ^Ual uu J^ij^Jl -4 aljl <^^ ^I^W A 1 ^ A - $ \ 
L-U-l If^Liol 0l£ ^Ij 4-jU*JI _^jI^I £^r ^ U/ly v^L^' oUU^Jlj 

{y> jiUaJl ^l^t-l j-«S/l fUai AjjjS^»i *JL*j ^^J^l ^jj^vuwOI (jJLjJil j\jii 
<J^ £%*•* jsi-^. 'y I *«^Jl 4jLJI r/Jj JLjJLA-1 ^UaXJI IJLa ( _ yM aliCj . oLJl SjLJI 
,_,« p^jil elijj t 4_sA^ll iJlJ^jVl 5^5UJ,I (j-^Sj ft^lj t 4-JLp Jil j li^S c *_gjAl 

^ _^oSll IJLa Qj,»,.A-» Jioj . AjlU^-! (jjpJJl p.LsiSil cfJUi ,_yLp t-Jy-J^* 5JU 
L yhjjM Lj-J| ciLvaj 01 (j5^ l OjjLaJ! I g^lp jj^j j_*jIJLJ Oujl ,v» _^j Jj jL*i>-l 



Vade-Mecum Penolegique; Mesures el pcines alternatives, Editieun UGA, 1997, p. 17. : Joj\ (\) 
D&. 95-360 Dc, 2 F6vr. 1995. (X) 

Serge Guiachard, Jacques Buisson, Proc6dure p<5nale, Litcc, 2001, no. 900-912, pp. j&\ (V) 
502-5068 



iiibdl ££Li&ll SdLudU W 

oJLft 4jVj 6Lw>j . aJjJJI HiL^ ykUia ,yi lj-f^" «LjL*aJaJl JJa-LJl ^jli 

LjJiL— iJjjJl 3_^jLd. /» jN is^ y> L4_s^UflJL>-l ^ J>-Jb U-J ikLJl 
4JL£ <w»Ua-L?M ijJU>- ^ (5j-s<ail p-I .,<? all ^L> 61 ijJUJ t.J.U.lij .^<^ji\ 

O^UJ ,.^-li)M JUiJl ^ ^ ,>JI ^I^JL-L, ^U-l ol,l -Hr >L ^ya^oj 
i_jUa-i!l oUaJUl £. ^UaJiJl OjLxjJL JtjL^J Oji ll» t (5^^-sail oLjJbJl 

"jij . iJajJl SiL-JL ^L-vo Oji aJjJJI cjliLajNl ^-»Ijj j^j i^JJl <L^>- Vl 

^U-Sll /»UaJl A_JLp ^yaJ L» Ob ^y-Jj-aJl (_gjjJL«ijdl (jJbjJ.1 ( _ y *ai (JlkJl 1JL* 

t (_5jpjJl liijj ^1 L$~J *y* (jz) j\ (j j* JJl aJj jl ftjUl J*2^ f-^p <y 5J pjw 

^LalsM iJUSj I JU lJ JLp ,J_y ^1 ij-J5JI «JLa J 4 *J"J^ S^LwwJL UL»» Jl«j ^ 

^^wJl aJjjJI cJLS" ty Ujj-j U Lfj i-J^I ^Lai^V aJjJJI S-Jl^-l i*£>«ll 
UJ, LiJaj tiljj 1 5J *j_~o S-ilifVl oJLa ijij f./^ (J i*5Cjm f-LiJj iLJLiJl ^ 
SiLJL) iJLjS'b <tit ^1 . (Y) «Pacta sunt servanda) oIju>U1I jJk; ,J JLJl j^- 
i^LsL-1 i«5oJ.I t-Li^l aJU;I ,_,» jyaill ol (^j^-jdl ^JL^il j^fj 4~sL<aiJl i~i>jJl 

C.. n -s rt . -v JLi oJI_pi CoLS jJj 4_«5L»»il oJLa ajjj- t£j_pJlj| Jjj>0 ( _ f Lp 4-JjjJl 

a-» jtAJI Jsjj-iJb L-L«^« JLxj Lr 4 i^l^l <5j-pJlJI ciLi^-; jl <£j^r\ ^ j-i^b 
4JLi;l J ijljJl ^yiJl o! ^^1 (ijj^JJl ^-i^J.1 J^T US' . (r) SiLJl i-jUi 
aj»Ij aj^>*j Jji*«i]l Sj-JiL-a i«-5oJ.I oJl^J ^UJl ^ail Jj->«j t5JDl i»5C>J.I f-LUj 

98-408 Dc du 22 Janvier 1999, Cour pgnale internationalc ,^^1 tSjjJL-iJl .^Ji^Jil j\ji ( 

(Annuaire Internatinal de Justice constitutionnelle, 1999, p 600) 
Dec 98-408 Dc du 22 Janvier 1999, Cour penale internationalc (Annuaire Internatinal de(\) 

Justice constitutionnelle, 1999, p. 600). 

t oVl 5U>- jl_ r »i-l j c L-Jji ,_,» ol— jit /"l^^-l ^ Ji«JS Sj>LwwJI i*.jLJ oj^Ul J»jj-iJl 

rn 



dtiz tf ^XJI JLp *i\j . SiL^Jl JL.jUi oj^UI JsjjJLJL -l-Ul jjju-^U 
4_gJL| ^ dJU Jj Oil ^Lp J-va^- lil J-Jj^JI oJjj-j j-iL, ol ^ L*Jl (^pJlJJ ^x 
<y -JlkJ J^jJl *UaiJl CjL^ ^Oj-I v-jj^uJ jJ li| ^jJI *UuJL i^iiJLI 
i^jUi oj^UI Jpj^-iJl ol jj-JyJl t^jy— AJI ^JLfJLl Jtflj . ^UiiJl OjbcJl 
Itiyti j&\ oU^>dl Jlp ^ly^Vl j>- aJj jJI »Lkpl ^ik; UtjJl SiUJl 
^I^lp^I IJLa c~— 1 jj. L^ljl JLp aJ,oJI v'^i <-*£*~ll fUJl ^oil 
^ Vb ^JLoj c_jU-SI jl i SjjJLil y i-UJl yaLlI <y ^L-f ^jJli f JU* JIp 

i)1 JLp yu JLi iJjjJl i-lbjM ^-*£>*_JJ ^L-Sll f UfcJl Ol Ja>-jJ JLij 
SjjJLJI Sjl* JLitf JJ -up r-ljj)/l j^j>tj V 5-*5oJ.I «JLa Sk^iljj <ulp f j£*dl 

4jjJL.nl 1 «JL« ^^Lij^j 4 •/}" >dl ^j* LaJL>-j 4_oi\pJ.I «ij& d)lj 4 *-^c L-fJ /»j£»«l! 
jjs jjL*J| y Ajjj^oJ r \ (j-jSj oLkL« *j« ^jLcj ^ysJl 11a 01 J 4 L$j cp s<2jS1I 

A ^ j-sLaII ,_5jji^aJl JjJLxjJL ^jLoJl IJLa *ij Jij . i-Sjjj. jl UK 4_jjJLwJI 
^^SLc ^j^^l-l Ol J^ j^x^aJl tf Y /of Silil ^y ^yu (iJUIj 1 W ^ fc-. aJjj 
SJiaL«J,I y LfJ* ^j-s-adl JsjjJJL 4-Jjjil i-SbU 4_»£>J.! IjMjj tjjixj Ol 

jl ^UJl t^^i—ll ^lp *Ij— f lj^-)M Oilj fL.1 AJLJ t tfjjM A-^U ^J 

^Ls ,yj| JjjJl ,^,-aju ^ ^j^AI *JLj cjLJLL. oilj 4 Jj oil Ou jl (jJj'-dl 

. AJjjJJ 4-JUaiJl JaL-Jl iJL~. C-iULLlI «JLA OjIjI Jlij . 4£jsU fjijJ Lji-Lvx» 

JlS OlS" lij aJLp <j_^i«Jl JlJjJ j\ i rt ^ :ll aa-JUwo Lj-J t_^j ^1 SJjJlJl -bJb£ ,y 
^j. !>L*jp (jv»j->J.I (i-JLwj Jbu IJl^Jj . (Y) c5_^l i!j^ ^Uaj ,>» j»^ ^l* 1 j-W> 
5Jjj> ol ^ Ji-^5 Jdlj c i^»U-l -GUI^jfl <d "sovereign act" SiL*JI JU_p1 

Annuaire Internatinal de Justice constitulionnclle, 1 999, p. 60 1 . : J&\ ( \ ) 

Cherif Bassiouni, International Extradition: United States law and practice, Third :JaJ\ (Y) 
edition, Oceana publications Inc, Dobbs Ferry, New York, 1996, p. 18. 






4__<i 



t$*Ut Jlki ,y 4L.L>JlI j\ JilL. U-Ull Jlp bl^jLol olJ-*bdl JlkJ ^U 
^j-^jJJ Liij pi at ^j^. i)U-l oJuo J 4j! JLp * p-Sll c« OjIjoJU iJjjJl 

5JUUM (j-Uul t _ s lp jt aJj^JI SJL*Lj«J.t jlkj, ^i >? t\y* Jy»y>J,\ p-L*» j J-»i«jj 

<-~~o cw>l JLi p-JL-Jl iJUs iJjJJl *JLa-» Ot ^L-i j^ 1 4L1UJ.I jt JiiL 

SJlk aJjoJI oJUa-» <y JLpI oJUa^ LfrJ c — J p^dl Lf*i p-i jJl iljjJl j! 
«JUa-o (ju ojljJi *^> «yj • l^SUai 5k- Ijj p-^li! lift p5L£ dt jji t p-LJl 
J j— >• PjL^Jt rt. w . ■>- pij i 4 — vi-ij jl p-JL-— dl t—JLW J j— ; * pi ^olj^Jl 
. pjbsJl IJL* pjAJ JUP.p^dl Ui'Uc-. J* uuJjjJl & JS" "juridiction" Sj^j 
^ ( yus i Jy\± ^L-il JLp LfJi. pj>Jb" Z>\ juV pJudl *JU* aJjoJI it dJLi!>U 
^ SkU! I4I iJji JS" ot Ubt <u pU.1 j* <Gl JLp . p^jdl Ui'Uw ^ Lp.M j 
LjjiL-w- p-^w» ^^c ^t dJUJL* c < _ # *-JLJNl L$-^UaJL>-l J>-b u^«-fil i*-S"Uw. 

. cz>j>& pJLJ v^"l J* ^ ^° Y ^ Jr^V u l> ^rt-^ 1 Jj^ 1 *"^ u J ^J JI J<^) 
. 4Ljw *5l^>- ^i Jt5»Jl cjUk» f-LS)/ OcJjJJl ujj ad hoc ^l*- Jliil liu Ji j (\ ) 

. i*jsM f-jij OlSLt ,JLp JUiu iijal (\) 

. <tjip ,_^»Jll V"* 5 !" tJ* J*S« t/Jlj AtJ-«-Jl I-sfliulJi Ajjlii (t) 
Ljji ijJaj Lfbj '*i>^-l W : *-* u*" *~^J^' *>J-/ai! (jl*' JU1*J ,_^JI_> 5jA»J.t AjJuall 5jjiau (0 
L*ijjL>- ryU- J-A? Ot ,>* iijJJt ^Si l^Sl LiUaJ ^-jl U^J ' 4--LJI WLi^iJl ijli: ,>. 

Jlp JUi-J jJI j V 1 -^ 1 *i^^ Ji.^ 1 ^J^ 1 ^J* 1 urt* ' UfM o^ ^ ^-^" 5 i l * iL 

.iCjiJJJjjJlgUJl 
. ic^>JLJ J j JJI glkll Jlo xa~-j UUJ1 Ai>J ( ) 



. 0) ^dl lift yU ^UJI l^ VJ JLU| <JjjJ| iail^ 
c-. JjjjI ^ A) 5-^L.jJLaJl oLS^LJl Jj^- L^i 4_Jli;V LLij ^ ib-^ 

^i\ t «U**-« «J-« ,_$» i^LJl SjiUw Oi i^JJajj aJ <— >j-&y> j?s> La>«_Jl Oj*I*j (1)1 »A 

APj^i- j_j>mJ <U^» t LfcjJ iwu-UjL jjl <OL^> jL*>«j| JUu iljjJl sJLA ^| ilp IS} 4j| 

c— t-j~>jjj ^ (jv«jj>Al a-^UJ, 4_JjjJI i*X?Jj p>LU| JL« aJ^j <, p-t^j* j^ 
Axs.^ ISyr JL« aJjjJI ^l^JLl ^iUJ-l ft JL^ Jj Jill ^L-Jj £L»a VUio 
Say Xij^-j < a_JLJ)J| J^ »IjupNI pJl^j c y^l pJlj^-j i f^LJI JU> 
^ oUJl JL**JL| Ojy Jjj . < Y> ( n I A *^ ^*-ii <\ J o,juO ^1 

jjJi o^uji &La iUi*i ^i ^Ujt^ h n t-. ^^^j ^ ^ ^ sjuj.1 

. i*5oJ.I «i* ajjJu,oI ^ JJl rt-i^-lj £j~j>jjj i\<»X>^ JUL* <L-iIjj 1$j i_3_yL«il 

C. Bassiouni, op. cit., p. 297. ( ^ ) 

,^-Sj) Pinochet jjlLJl il U&- \ <\ <U *u- j^iy V\ J J>^Hj~>\ ^IajjUI u-Jk- J-^ W 
&• fAf* *A$\ .__-* iL-Nl SUill ^>-t ^it Js. *L 6jJ ^ J«»l «_5-UI ( jAJl JLi D j* 
Vr'j J1»j *a-Lj ^l»l>rl L>1» ' f L*jN I ^* iJLua^ ^i N i jjJL—1 ^ c*jJ j Mill II* 

♦Li*! JLa-T ^ j^flil Ot JLju \ "\ <\A il- j-*~o3 A ,y jl^l IJU ^ ^^JUJ.1 Jip Jj j . fLj'NI 

olfl^l o^soj \j\ji \ <\ "\ "\ ii^, ^Ju, ^ i j ojJUoli JbJ_>- J-SLti iJliii^.1 U£Uw j.L.1 

<^ M M u> ^k W? J&hJ\ U^loJI jijj jJW»' U.J • vi- 1 -^ 1 ^-^^ ^J-^ 1 V^"^l Jl 

Judyments - Regina V. Bartle mid the commissioner of police for the metropolis and oth- 
ers Ex parte pinochet (on appeal from a divisinal court of (lie queen's bench division). 

m 



a-jl*jU ojJUof uij . a.JLJ)II JUi *5\yr ^j^l OjJUi! Uij _/~-*j dU-el 



iflrVi ilf 



^jiL_-« <uS£ SiLwwJl JL»_pi ^yi J^-p (jyj-?«il *-jL«J Oi t * JLHJ Lf ^s^Ijj 
^i JJLli OjSL ii\ iJajj-i c ^jjJI OjL*^l t£iL-« aj JL>- ,yj JjjjJl L4JU3SW 



Vie 



Uaaaaj-WA 

p-l ,A« \£j>r j£j • ■iL^-lj dt&ii-'NL eL/iSJl ?cj>Zj 01 ^Uaill jU-vill ^jfii 
^1 iJUiiJl ^LstfjJl ^jip Lf; il)jijij ,j» Jj-voJ-j tO^jUi! S-^aiM SjPj-^j* 

SjliJ ^1p L*_<o jL./l'.i <jyU_stf AjJLp-j f-l.,rt Sll J^U^jjI Oj£j J>tjt l<A* (j^J 

. L^Lij jiUaJl jl_^Jl Aj&j^j^i ^ ^JjJ J-°l^ Ljxk) U- IS} V^pj lis- l^i J-^iil 
jl L^lji cJLS" \j\j . ajj-SJI ^-iJI JJL^i ^ N JLl^> jT L^jU- L^ OlS" U 
LJl ,^> all 5JaUl JMSjLw-I bJU_^- JsLo" Of \.*'»* lj-1 jU* JLii i LjJlSLil 
I g?a.a4- Lj^^-jj LiLva^l iij-aJ-1 ^ J-s^iJlj U_jJLa?I Jl^-* ^ IfJX^-j 

. dl 5jLS>l ^iJUl \ ^U Si- ^jU Y J Op Syji-a (T) 
. «Jl 5jLi>l uilUl ^ <\1A 1^, ^jU VjiU* iyji-a (X) 



^^viUJli . <oLJ- Js>j*i pUaSJI Jt>Ui»>l O^i c rt-J ^j . <oL>- (jjjScJ (^Jj Js>j-i 

. { jSj>}\ ,^-Jj <d^>Ul*»l ^JJu fiUiill iL>- 0^» t (i>>-l 
A**-!taflJll ^Lpj^jll Jsj^^JLJI 4jJ _/Ij^J jl ^UaSJI iiJsij ^jJo <^«~A C/uCjj 

jjPj <LJjJli o!A5CJL* ^ 0jJ!j Loj Lfp|_jJl (_i!>\j^-l ^ji* LUaill .t^j JjiSi ^1 
^1 t _ f lp j_yisflj ^d^j ^j**- ,_r^ f-Lsi2JU t j»j ^j . * jJUJl k- tf i- t ^c J-vaXJ iJ^pli 

fjjjL^ji\ ^^JLJ.1 t _ y vai lJLlI llgJ Uijj . jjl^jJl Lgj <d»U ^yJl 4JU-ff f-UdiJlj 
a^au Ol p-Uaill Ojiw jiicAl <^>L&2>-\ *ij\jA ,_,» fj-i^.1 ,_jip V?*i *& L«jy ^ 

Jra.Lt l j~J - ^jiwli La q£>\-*- *^rjiJ <• AJJJ^^I ££iLJ.Ij Ji-pljiSl *j> J.i-'J l-" j ■/" 

^o-s^T-i t iJLsaiJl 4jiJi jJl Ji-SJ ajJLj ^1 SjL$il j i 4-*s-!>L<aJl pUiiJl Jb>-j 
t-aJltj 01 (5j_j-l-^jJl (j-JU-il i-iLstfl j . s-L/a.ii.ll *L«! (jiJaljll SljU-^_« dJJJb 
i-j^il |»^jLj>- jjj ^jSj^ OjiJ_jj ( j/sU»_Jii Ljli_ij (1)1 (U<9 j 1 1— <.«.w-»xj i— jjo pLsa^J! 

. 0) ;JLuJljJ*d 

aJ^^jJ t£jjj*J>j *)N OLJl i_aJL- a^?-!5La1I Ja^-Ji d)l i^j»Sll ajIjj 
. oLij^JlJ Ij-i^iij L«ijL>- aJl^>j3 *j£j> ij^j t ^>- pI.^511 L^JjJ ,_^ll i2iJl jJly 

JjL*>.j t OjJUiJ 7e*>t^ajl tjjjra"!' Oulo.,.^> ( _A W jJi) t a 1.,^ 5,1.' LI y> CU»*vJ j-^3 

lift O^i ti-SUaiil AkUl J^Li^-l (j^jXij OjJUJl oiL^. CJIS" lijj . <Y) olijJ-l 
CJ_rr_p| ^J • "^^ J-^" ^c-vilj LS^^ ^Uiill Pj-^J 1 - (jva^Jj Jt>L2jLu»^l 



Decision, No. 98 - 396, Dc du 19 F6vricr 1998. ( \) 



<*&J.I <b ^^ ^ JJI v^ail JJ-I ^ ^ iJUJlj t ^5UiJ| ^L^J| oQi^ 



ha 






lo-JlUn 



^ sju^I f*>U ^Wlj gUI (jiyjll j-« J* J^t IJLjJj ■ <*-Pjj-ill> OjJUll 

. OjiUJl f Lot Sljl—Uj i-^j-^ 1 u-" 1 -^ J* yi ■■* all SiaLJl J!)L2^I Tjl-j. Ot 
4-jujJijJI jJi^laJUl <--Jljr ,y J>-'Aj cS> ty *sl»L» jj£ { J*i cUiiJI JtAii-ilj 

jtv»l->- ^tt-^j 4i**j« Sj^jij jJ^» ,/** ^bV 6 ^* ,j^>^-»ti«il jji AjjJ-I J-»L£ djl? 
^ AlJUi-Nl j! pi^-xll JSJi-^l IJU ^ Nj . ucLJLJl Out* <y J^-jlJ 

Lgi*Jajj jJliil i-US ^tjUw^l ^j pyA^A f>^P ^ylw 4i£Jj 4 *iCJ-l jl ^I^i 
^ U+4 Ij-^aiP ("•UaiJl JtASlw-l Jjuj . * T yJL J l ^J-l apLsJIj j^UJl j^m^p jJJ 
. oL jJ-l 5jL*>- (J 6|jJLs>-j <CLo.>i pL^iJl JUJjSj AjjJU t ojLiplj pi >/» all O^Ji 



,y> ^iljuJJ iL^liJl ,yJl <i^L JJ L^Jjill l ytZi\ i*SUJ. J jNl ^-^Jl Pierre Truche J*LJ ( \ ) 

<U Jil <1j Ju>-) el ./i ail ik-rl_jj l^JiJaJ *-iLSo oLiuyLlll yB ^1 L*j_ r ii]| IkLJl jlla»-l ("J* Up 

. O ^ *t Sim ijjjj Y A ,_,• jiLsoJl UiJOu jy!i« jjWv^I UJ, 

\j>jY t \ l y> H1A fc*< SLsiiJUJU^ i^LiiJI*klJliblJU~»l 4 j^L^ip JU*«c f^i_jil ,ji jtJl ( Y ) 
\ WV iL- i >_-33l (JU c i^jJUIIj Jji-lj jlll*VI : JUwill JL* t5JL>-J JUj« jLliJil t Ujbu 



ailil) CwaJ US' . ^oL^J-lj Jjj-AsU AjUJ- 0L--L-I OUU-^J <UJUd>-j s-UaSJI 

. oLj_^-lj tiji>JL! OU-s^j JJIll (j-L-l i^JLpj oLiiJl 

oLaj . (Y) J j*li ASUapl IJLU «JLp j^ *LoiJl j!>Uc^ ^JuliJ! 6LwJlj 
<*x$il *-f~^-^-M!»j c sLs^t-ill jLj^>-I ,>«->- iji dt^U-i j|JbJL>- oLiU-stf U (,J\ 

. pUaSJJ 

JLajjJLxJI tJciaJLJl Jj^-Jj ^ IJLjaj O^SCj (j! ^.^.aj u-Lyaill J^IxJ d\ lil* 

*UaiJI O^j (1)1 ij&t y^ • 0_jjL2Jl (t-^- j^ AiUiS ^ A^iixj Vj i iJLidlj 

fu£J*J 'i/l U<aj| l-^jo Jj t <1jJl1| oUflJL> 4-JL {y *bjJLi ^ J>-AlJl ^P ^UX 

n$<2~ jjti 45\*a3 ^jS 9-ju&£-\ /»Jt£ _^Aj ^UtJ^/l oLmj aJUISCj frLyaiJI J^Ul-i'V 



Notes et Etudes documentaires, l'orgamsation judiciarie en France, 14 Fev. 1972, p. 75. 
TV • ^ SJLJLl cil»ljr>l ^ OU>l J^j iyj^jJl V^JO u* ^ £>^jil li* ,»;l (X ) 

.(XAr. 



OjjUJl fjy coJUJ of J-*j 4 Sl$-Jl a^J,L ii-jjJ-1 j-sfljJl ^ aJjJLaII f jijJl 

U ".-oIjhu !Jla J5 . U^j SjjLsJIj i~plwa3lj ij-JUJlj ioLaaNl cjI«^L<1I 
. ,Jy\-ll\ jkil jJLuj *UaJiM pl£>-L 4l»L»-)M <y o^Ull ^-j^Jl 4 . ./i,:,^ 
ajjL^ cj!>LoU-» y Lf^jj-Uf* L»j 4i_j_*Jl jLi^l jju 4j^i t dJUS ^Jl oly&^Lj 

<, (cjjiJ-l oLlS" ,_,») (j—L^SlI ^j£Jl : J^-lj-" ^tAij sLiiJI ^jSi jXj 
. aJUjJI Sj-jjLl Sk-djj j^J SUiill s\Aj>\ JUkU-a Jt)L>- ,y *£>j) ^^11 ^j^SoJIj 
LLau Ljt^Ujj ljijji*^l y (ju /j-a iiLw»o jl^^-l •AaLmJ.I ««^-jj (jU»ij j/I J^*j *^*j 

^L.^1 ^sIjJI £>Q»VI J!)U- & pz) j«; J,l ^jScdlj t (*U*II iJslbjl Lu" 

aSQII ^ 4Jb-lyi ^*jt ^y jjij^uJl IJJ" j-^»Lp JiUjJj . (S^jjJuJI oljjJJlj 
' O^UiJ ULt fSCJ-l Jlp SjJLSJI ^j ' OjJUil Siyu. ^UU {^ jJl Uy\J>S\ 



D&ision No. 98 - 396, Dc du 19 Ffivrier 1998. ( \ ) 

jiUaJl organique »j*i*ll i^lill ,>• JjS/l 5>lil JjJ-o ^ ^ <\ <\ iio. ^j-sop OjJli jis* Jij \X» 

J[ Jij . Cil>- ^M' JLp Jbj; N Soi.jH-A ij 1 * ►Lij-VjiUll ,>JI (H-*^ -^ jlj*^-^^ 
. «jlJU*l JJ aj <u»j isi-t jiip OjjLiJl li* Sjjji-i (^jji-aJl (jJjjJJ 
D6c No. 99-418 DC du 8 juillet 1999. 



t J\Si\j . "Jundisme" Ljj\Ji}\ ja <. Jj\ll : OUU£| jl^ oLUI ll» ^j 
j-* 1 ^UJ! ,^1^ N! Jj^I «UNI uJ^-J • "Psychologisme" aJL^-JI ^a 
fJ i* j^k> JaJjj -op - CuaJ~l «Lf Nl ^*j - ^Ull c\J>i\ L*t . j^UJl ^ 

^1 AjjliJl SJjJUll oUjJUiL Njl ^UJI p-L Ol Jtsiiil ^.j&JI wJkij 
~. t i~~Jjil uylj^l iij** J^*- «y ^ f^ ^UJI <i*L5J j^^Sir Ji& 

. J^UJI jkllj ^UJI jiJl «_JL-L &l>.)/| 

oJuJ,) J-JL^jJ OjiUJJ ULJ> ^1 ^ ^bM ^UJt ^^i jl^j 
^1 cjt^iJJ SJjJUJI jjP A^-jSlI jiJLS JL^ ljil» dj& Ot i-^i t 5jpL*>-VI 
Jjj. L^ tstfli-l a^JUJIi -ukb-k dilij s O^Ull -lj jJsy t5 ill ^*«if (j* £r» 

^.Ufcil oUjUIb axWU-1 v_J^ '■** J* ' ^s»^'j i-fc*Jtf *JLkJl f ji*" 
*|yLu-Vi JU> SjJLiJl Cf.j& J?r*- (>J ■ S^J f 5 ^ 1 >M V^i uLcAl 
u~i>Jlj JJUJI JLp SjJLilL ^LUI ^s-*j% ol v-« i jtJUl J»Ls-^lj 

SjJUaJlj *±^*J! £$X*j jJaX*U i-.l>AJl J}U. j-i Oj*ijJ ^ U jAj i ^Skll 
jjsu ^^ i,jV #!AiJI j-^bJl oJLA fc-^J • u*^ 1 -* iSj-*-5Jl j-?*-^ cA* 

. UJL» l5.Jaj lJ^jUM jjj-^UJi 

^jj djIjJLiJlj (jjLJ.1 j-awo ^Li[j tfji- t^^ej ^L*Jl oIa t-Jl*« *^ (.A* 
t SjJlJd! ^Ujlp! aj^I»3 £> (j-^Uil J*jo up-) ipU^-l £• J**JI ^j * sUaaSI 

^UJl ^5iJ I aj^. J^ j^k V ^UaJt Jl>-ji j^i jij£Jl ol J^-!^j 

Pierre mortaguct; Enscigncmcnt ct pratique judiciairc, Revue mlcrnntionale dc droit p6-0) 
iial. l975,No.let2.,p.H9- 129. 



■JaL.'.."*...*! iJLs-* 1 ^j->«-° distill J^Jaj J-~ (Jj ' AjLs-^AIwsIj «diLiJl j>.>^ij Jp 
J*a£ ,j}\ 4iyJ.I ^ j£> Si-U-^l <-JUai L*il*j! JbJLiij i^sljJl ^ j\ 5 a^M. 

y> j 4 *^j*ll J (^r?*^ H^^l !i ^l -i* hjkj^\ o* t -* JL ^' r*r^ ^ **-** cs 5 ^-' 
A. J ..,^a , ..11 VjIjjJI a^-o-jt (>• -LiwaJ^i (j^*«J (J^ SjJ-SJl (^LaJl ^ i_JLkj ^1 

. OLiJl lift ^,9 P-l^-iJ-t yjuu iiiLa jl . ij^/XfJlj ijPl»£»-Vlj 

\ SV • ii-i J .\ g «ll lJLfc *Ua; JjLP JJj . ol-. /a - a . l l CjL«jJI*-o j_£j^_«~« (jw^j 
A^i <L»Ip 4 ■ r ■ - \ " A-jujjil flJLft Jjuj . ^ 'p\,/i all A^jiil ^LojjdL ol .,ra". 5.C ,ji--<i j 
cJ^jUaJl ^^--jj iiiL-^ iia^ljj. J-^> Ml i_^up»j-Ljj (jLx^Vl *2jj Jj-fJl Sjljj 

jj^il ^jjScJl w_ju j ./a < J 5_JLsfl-ill oLo-ljjJl j-^j-< ^i^ig'^ 61 J^uj 
AiLi^/L . ^\5jjy-l oLi5' J ^jwiL-Ml ^jiUJl rt-jiij5vj l^iji>*j Ol >1*j SUiSJJ 
4->^Lill *^j"Lj»- ^ AJjLii^ J*-ly J SUiiil iL<JLJl oljjJlj cjIjjJJI J} 
Li JjJ.1 ^ SiLii^M I Jp SjJj ^?l (^Ull JjuL j t a^;.»ll ij^Jl Luc li>-I 
ol^l_^l Jl5Lil iwilii^o iJL-J J il«>tJl «5bJ j^j-i; l _Js-j <uip ^yu ^1 

A-o-4.ll 4j_>jwaJ L^lj^l JiX oUiiJl u-Jbj- {y> CjIjjJJI e JLa 4juLl« OS(j t <-}l^l 

Centre national d'Etudes judiciares (C.N.E.J.) ( \ ) 

L'Ecole National dc la magistrature (E.N.M.). ( Y ) 

Jean Vincent, op. cit., p. 177. (X) 

ii>>»^-U ^^Liil ^j_jSLJIj c^L... .1.11 *b-jj> ,_y *L*JI ^jjUll jjjiiJI JjXi-l oLLS JiSi 
^j>JJ ^UJI {jij&i\j (.Ijj^Jdlj jjo^-dlj oL.>jJl]I) UbJI oL-ljjJl iis-y, J i~*[Ji\ 

. UuJl a>Ul J U-kJI 



( 

o 



u?M-l *jM •b-LJ- o*jt^ t/Jl o^ill JUL*: f L.T j^jjLp JU> sUULI 
Oj£j Olj i sUaJJl f-bSl L ^il j^jisJl j-ijj v^^j dJJS J| *iUb Vlj . 0) (r J^Ul 

1 l« &U>I ^>UJl ^ ^^ ^1 aJ^UJI v_j£S| ^ olJLUil dUL-j o^l^l 
^ J ^J J* -^ ^ oL~LM jj-^>.j SjjJbJl LUiSJl oUJL» JLp £*LNl U^ 



John Hogarth; Sentencing as a human process, Toronto, University of Toronto press, 0) 
1971, p. 390. 

iUaiU i-u-tf ^Ijji ^^J \ «M \ f U ^j W\ f Lp Jii., ij^l JjuJI Sjljj ojjLp jJj 

oLi-^JI *Uo*l vij-^'j al-^1 <-»■** i UUaill oLI jjdJ ^^5)1 ;5ll »LiJ^ > <\, A \ t- ijjj 
JjjJl jijj j^jll ll» £i, ( Y SiUI) ^LiiJl J*_J| LvjU 1 .5, ,h7 j UJlc ,HJL*bj UUUll 

J-^JI jiJJ j'^i jiUJl j-T^JJ iiXJab i^j^Jl ^ ( gjUO ao^IJ iLU ii- sjJL JjuII ^ j 
6*JU-I CjSUUll oL^+ll »Ulp1 jflL viJ-^b cri^ 1 J.rtJ t HA \ JiJ WAY jjj 

Jjlalj SJLjsII oJiUl .y, A falil) i jjJljll sJUr-Ml »UuJl jLrj jL5j v-^Jdl j i-ljjJl 
j-iJl pipj ialll y^lj UJbjJil ot — «L ^^iJl i_JJl i-ijJLSlI fJ LJl ,JU J[ L-ljjJI 
oJI^I v bTj ^UJJI ujaSllj JuiLaSJl SJaUl jJUj ^Jj Oj^Jl jj^j t UaJ| ^1^1 j 
,y ta Jj JjIuj LJp L>^«U^ i_-j j^JI j^i* ,>wiJj U^ 1 S^Jjill iJ^UJl oUJksailj iAillj 
1 j_H-i ou^ J>i~i iikiJ.1 oUUl ^ UL»p LjjJb- j 1 Lj-i J^iJI ^ ^J| X^JIjJI L.LA5JI 
y»LJl O^LSJ UJ, ^ L*\J.\ f ISi-Vl iJJLl L.LOI ILiJl jjL«-. j- Oj-jloll ,> tSj—ij 
SjXiil jLSfl ^j-^Jl JLU-IJU^ v-Jjll •■IjJLl 5JUL5JI oli^JL JLiiJl jJl^iJbij tiJUull 

. rl»wj a^jj Jill ! jjOJI jt 4--.I j JJI 
*tLiJ tfjJU iu L.U1I LUI ^*^ i^jj jj Jjj ai LjjLsiiJl oL.ljjdl ^jjW ySj\ it ^X, 
Jr 5 J p f t-.— ^ *u>+— A-1 culjljJJI jjJ_u» J-~ villa j 1 0^1 ,ji>- j HA ^ fc- jij^\ J jt j 
»Ui*I a^6 CijSi Ot vj^-j Jl S^Vl 53 j^fl ^ 4^1 JLi tiljll it ^ * (^-oli. (V ^VW- 
jL^-l.fU. i_^>^ j_^ jLiiJLI) iJUoill oL-ljjil ^jill ^1 (>Wj >. ^ ijii-l iUl 
t \ 1 ATIl- :Udl ^iU vJJu ^ JJI JjSl I all jull jty J\ f jii. ii^ . aJLi-l i^UJl ijLJl J^- j 

.(uj^Uj ^on^ jjUi^-jli .»Laalij5Ui«i.ju*j.iJji*« 



Voi 



(J J>\2\i ej--^ ^ Jb'i/ IJIa JSj . L^Li ,_,£ «-Uai]| /il5o-lj «uiJl f-ljLj { y>y^\ 
(_$iLj (_y>«i» l^j ■ OjjLilJ Uij «^_s<aJl jt-SU»U L^j ^y^- aJ^JiIwiI ^^JLp Us^?- 
*W » ./» "» i ^^pjJI ^ jjJ^Lill lJU-I ^wa>cjJ i«5U«_« J5 ^ i^i aJL>I frLiJL; 
oLuljjJl f-l^>-l ,_j9 *4i^sflj C*^- d)j5oj p-LsiiJI *1&>-|j (jyl^SJI ^^aj+ej a 1, /ill I 

Jl <>^j t »^>-Sh jj-sajJi t^j-* J* *Jl*ji ojljJp (_gjji ^Sn *^,ij j^kJi oL 

^ ibU 4-woiG <^J^J> 4-JJ^>J 5iUaj *i-UJ ^1 Ljjj&y\ i^jL^\ (»|JLiuI^.| 

J_ji»Jl oJLa *»Ijl>«£«iI t5_^>«jj . V*L^« <»^j 4Jj\i **j*~j LjjiUi^il ^SCr oUjLJ.1 

. ( jjJjsU J^l jSJU) UlkjL? * (JLijJiaJl oU>J.l 

^yjdl (JJL^oj t el .,rt 3H 4-~$ll i ; j>-'^_vaJl 4-JL*J Lib- t j-«-s<aJ ^*— ~-Jl li-fjj 

. ^LsaSJI WJl iJUs Jj>«2: 4jj t ^UoSJl J^iu-V ^1*$ I 

cbUi-.l J.L. ^Ju" ^ p+j; iJ^LSJl j^iLil jl^-jJ Jp J^JIj i^K>-Sl 

01 jL^pL dJUij t SLsdiSl Ljj jialj ^l OjJliil *ul£ SJb-j ^^ijj 4j \/ t f-UiJJl 

: ajUJ-| {yt if^y^, a*^j (^Lill 

1 A 3 ^ i*- 1 ^ J i J^l «jlj>) gWl -4-11 f LJ»T Jb-T iyt-i^ ^» <jii]l ^L.^1 «>i> -U*t ij^jj ( \ ) 
. oUl UJI jl ^Uill cLUU ,_> ijJL. jjjj ^jj ^JJI ^jiai J^ 



I f-Lws^U 4. La1 ., ^ o ,yajij_*jj <b J-^Jl Ja>- ^ ( _ j mS>15JU L^U &UtuM JUj LcIj 
^xJl oUljSf)M JbJL^ J^- <y> TjULI lJUk jJaJ JlkJ jj^jj ,y Jj jj| oii^l 

*L» ijujJLJI ikLJI ^« jlyL JjjJI IJL* /^*j Jjj . ^jUaaJI SJaJLJI jJu sLsiiJI 
^-Ul o^y J\ <slU-} (^ tiiljUl *j^» ^lii! ljIjJI ^Jb*^. ^1 Jj> 
jlJj « Impeachment » ~Ai ^^Ji\ IJL* <-j^_*jj . *J>->u IjljJ jJ-vw (_sJUI 
j^f uJLt ,> Pb ^Uil *k-lji J>JI ^ JLi Ui" 4-S^-T i^j Sr 4j ^Jb4 
ui^o j i^^iJi jJl liljUl p^J» villi j c Lw uuftl jl JLju^idl 5iliJl c?"^ 
»_jji-«T vISLaj . i^jj-»t iVj Y *\ 4j ojl4 jl»j «Adress» ~-l y^L-Sfl IJL» 

jLu>lj 3J5J ^^UJI Juij ol ,_yi^ lc}j i ajiJ^Ki «-jL-i\ jJlp J_)*Jl IAa (-iiji* V j 

. i£>yl oLVj *\ o oi>-lj «Recall» *^-Lj «-*^JL«Vl 



Gcorg Burideau: Les liblSrtes pubilques, librairie giStwSrale de droit et de jurisprudence, 

Paris 1972, p. 139. 
Walinc, Le Pouvoir cx&ulif (et son chef) op, cit„ p. 101. H ) 



ro-\ 



. AikUl JjJLlI J 6\fJi\ 

JjjJJ ^.g.T.jlili j»JLp ^Js- tj&i i oLsiill JJUas- (^j-sflll jjJL-jJl Jii 1 Aij 
^aJ «i->. t H V Y fc- .pLaJl i^UaJUl UJUl jjJli dJUS a^lj .(HA Sill!) 

• Ujf*-* J 5 ^ (.J** **£" J' t _yS^LAH 

A-Miljj 01 -JLp ' l _^-& J I *LsaJU| ^jJUi-s cL^laJI uj^Ui ^jtol^u t L~iji jJj 
(_$JJl JJOJi jjjj jl Ajjj^A-I (^^j ^ "V Jb i!U-l oJLft ^ji (j^aiJl IaS^u> (j-^Jj 

^Jjj\ hjjb\j,jty\ X$& ^ ly> J j M f-Uaiil 4jLsa>- CUaSjl t LJy ^Ja . j*#j>j 
,j£5j t J^jJJ oUiiJI aJLU pJLp ^^ ,j^i ^AoY ai** jji^-i jJU* ^ \A»ViL«# 

^ jjjli jJUtf SJ t AjJttil Ajjj_£*JL-I JLf* (ji L$j jj^iL^JU C^Jfjjij ajUiJ-I aJL& 
/»UaJJ *-$jIJLp ^ A-^Jtll Si „rt all ^ ^^aUiJl, J>-! ^ ^ AAV ii-i ( _ r k»j.l V • 
Ojjli jJUtf ,jij>- *i <\Y *l mis- ^ fll.. /a .a. i l AJUaj» jJLp _^l f.|Juu>l «5j »j . JUJbM 
jly^-Ml fJLP 0j3 O-s-Lv* JlSj . tiiliJ A>^JJ LfiUai J jpj rti'UJ.I ^^xw ^UJ^ 

Jiii 4 sUiill jJLp oUIjllpI Sjlp ^ i • iJjj JL« L-Jy L4; Ojj. j&\ (^L-Jl 
J-o-*Jl i-iij _ W I » Ai-i a_J jj W jji jJUo d)jjLaJ LLjis _ ^m. ■...* oijSo- Ojji 

Al^i Ajjj_g_oJjJJ AlSjIl iojSli.| OpU-j ; JjjJJ at .^, all aJLU *JLp ]JU^ \li$j> 
. jJuJl «-• ljijL*J ^iJl f-LsAiJl ^ ^yiUdLJ t_ai jil IJLa ^ OiLaJLo-Li ^ *\ i 1 



. (LiL.) ufei^Jl i^l 1 UUl (T) 



r«v 



. 0) HoA t«. ^ jiLsJl jj^oil j.JI^'ILj j^LsJl e-J^!! jjX-.JI 



G. Burdeau: op. cit., p. 139. Jean Vincent, procecis Dalloz, 1974, p. 181, 182, :_£j|(\) 

Robert Charvin, justice et politique, Paris, 1968, p. 195 et 196 

, OP ,y \ W fc- JliA*? jiUJl sUiill ^Wix-lf JLUIl £)>U)/I *^* U Jl 5jLi>l jJUlj 
. ( Y Y.Y tall) -_fx2il_^« t)ji *$aU» j ,j*T j ,^1* ^i_,»-_jll a^-JL a*Udl j^ JjJUJ jlj>- 
Jacqu jJlJU liiLj- (^UJI J>~ HA ^ fc«. jAjJ A ^ UJ_^ ,jj J*^fl *Uai!l ^J**. jlji j&lj 
^ Li li <.wil,j....H i-il>>-S/l JWjJ *r«il oLLJJlj SUiiJl tJjJ Jaiu- ^ o_,Uf L._j Bidalou 
•jc- !)Uai t o j£m11 oUJl i-L-JI «>• ,y to *ISC»-I jl-JUeJ. ,J& ,^1^1 1 JU Ju^-I <_-— j «jjJU» 
.(YU,^ t^LaiJl iW&J t jua J^IS .u»n) l.fi.»L J jjJLlll »IjlJL .jl^Jil 

ji\ oUljjr^l JUJui f U> JS ^ LLJI 4*&JJ dj~ tsJdl * W t- j^^i 1 ^jU \ V • ^ j 
►bw oJL*t Jij i-^iSlfey t-iUii-Vl S*SC»^ aLii i~»jU t j^ ^tjl ,>• j£*eJI LjJ* fb ^i 
.jJUal jlji (Hfi'lt J o* ^j* (^ ji-i" «Li«iJ I*5lf l^ SUoilJ j^Slji «i>%* f j— jll U* J* 

lijip- &~li l^Ul-1 JajJI **_>*>** cJas-'ilJij . LUli <*SiJ.I 5Uai (^ lf~iJ oUlj^-^l iilft 
ijJU; f j-jil l)T J^* <j ^ )L -" ')" ^^ V-^ 1 ! t^' Ji**^ ii ^ , »J*«il (*Vl <ukx 6LJ)/I 

^- Jl^ Jj^ if *i la i W*f-> J 5 ^! Jl i' i ^ , (J** J* J^ J ' 'J^' ^*^ leJL^i JjUI gj-iJl OlS' 

^r*V > s J (t J ^ ur-W f lt;jl *-s^ ^ J ri i> tf sLiiJI (^s 1 ^ -^^ ^ ' ^ vr 
, oLoaII XiUas- ^ *;«>- *IJ£pI ,^1* L 5_jk i L. j*j i ^ W i-. 
Etudes de violation des L'homme signages au Cliili, en particulier les cas de torture et 
autres peines ou traitement cries, inhumaines ou degradants, Rapport du groupe du travail 
special cree par la resolution & (xxxi) de la commission des droits de rhomme et charged 
d'enque'te sur la situation actuelle concernant les droits de L'homme au chili, 4 F6v, 1976, 
Doc,E/cn.4/1188,p. 14etl5. 
^jJjHiJJ \"\V£i-.5_J je ^V t yJiUalloYV (t iJi > J^fJ--JIloTJlUUo)/UIJJ> 

oWj^V' iUjl W^ 1 "^^^ •>*(>. ^ tP J^ 1 "^J ' !UuiJl ^A" V^ ^"^ ^^-i 

^ iuU c—J LUI **SUJlI L^-i jJI OPlyJI if lilt i SUiiJl *!U- ,_> M J»l ijvy, JjUl 
f ju>j -iUdL i^i. ^UiJI J>JI jbjU* cJIS 1 ait j 4 1*5 (Jfcil OjJUll jl 14^ SUiJi SU-il 



JUj-j Ob~" ^k \ <m i-J U »Yyj l5j^4-I jljill **J liiJIj c VU^JI 
^JJI 5.-UJI JuUlj ►UiiJl ^j ^i~ *L_J /i t)U^ t i-UJl ajLJIj *LaaJI 

^^^ *1JLipI JvP Lijku« oUull J_}ju ^jU-siJl jljiJI *l>- -L»j (. S--L-JI LUaill 
J^. JuJLiaJI ikLJl oUjJI ^-— o i^lJUj , illJL*-^A i jUjCj|j <> i— oJI^ 
4_^b ^JU^. <-kU L^UflJplj t jji-ulJ Li^U UL£2i\ 2UUI J^JLl-I 

. (Y) ob^l iU- Lr *L.l OU-^ pLaaII d)l jUpL 
J-SLiJ 5iU^ \ <U "\ aj~J AV ^j jljJJI pUJ^ iJ aki\ l^&x^> cwai Jiij 

4*-kJ jj^„ :*i o^UJI **&* j-»l ^^j iUiaJI J*fc«.l Ol Jl l>i i >LaJ>1\ 

. <r) o_^Uil ^ Vy (J^ "^ 

0_^i ,y J^jdl LJLid! *kUl ^jL— jtt JL* lUill SUu- Jlp ^-4-1 pIj^s/I £ j jJ, O ) 

^ ^ ,j\jiSi\ >i&\ Ji ?+*-J> l«> o* ^j ' sULil, J^^-^ cr^b ^l^ 1 J^j 

aJU pU«p1 £»-^"j ^4 : J l -^ iJ, ^*~*1J AJiLill ipUJLl p--l J*^ »Ua«JI JaMa **U»- Jl (»4*fl*J 

olkL. ,y ifc— aJL. ►UuJI Ot J ^JLS^JI *1jU-j c (HjI^L-j ±J> y. jUdl ijlsS" J* *pUi-l 
SUiaJI ^iU ; jiij, ^^JL.^ fU*! j- i^U-j . i.U)l iLJl j »Uwil JU-j ,y iA* J>* OSj . SJjjJl 

U^ . J^-Jdl IJU «. jli. vr-{ ^^ ^* <> tS*^ 1 lJl » f ^ j^'j 5 - u* 1 *^ 1 lss^. -A-^ 1 ^ 

L»Jj j ,_^iiJl 3*SU»1 L-Jj (Ills' Ol cJ j JjUI JJbJl yjj ,^-ije Jal* jLiiJ.1 *i jjxiii .j^ja- 

JLc LiUill ikLJI JU*\ ,y JjuJI y.jj J^-JU ^-ljj it.ib-jll .Jla ,y JloSlI »UaJI ^rJ^A 

. il jSl villi ,ji J^Sl .vUuJl j-l*^. cjUL>- jJ-U** ,y ^Jil _j»Jl 

. \ £ A ^ ^ "WT fc-. vSj^Ull ^^ ib>. lUa^^JI ^o»^ SjjjI-aJI viiULwJU LJU. jUJl (Y) 

: JL L. v. a..^i 4 pSCJ-l IJLa LjJl ^1 ji\ U^xJl jjjJ •>! ^j (V) 
i^liJl (Ji^j 4 J>JJ OjJbU j^p 5UOJ1 it JvP ^ ai \ "\V \ i- jaLall ^j^all j^v-jJI ot.\ 
V jj^jJI ,y ^ J_j*JJ sUill *-A>\i { jlp L-. O^i 4 ,u* o-J O ^A oidl) L-jiL" ffif-l~> 
. tsjj^.* > 01? ^b 4 J>JI N ^jatJl an-il ,JiS ,> ^1 jja 0- OjJUU o-^J ' e-j-^ 1 



i (Jj^-1 «y iljlSUl aJL* wi j cSiliJ SjL/aJiJI cA? : -jJl J-SwJ oil*) _^a>«j THj-^ 
,aU: « j>S"ill <>*U <1)1 JLp *b ^^cJl iJLA ^ 1_>L>- *U- (jSlfJl fjytll d)l ^ 

OjiUll aS^JLt L« JS"j t J jjJl Jl_p-1 *JiLi (jy» d)>i^ t _yl.c- aJU-^I Oji t Ujls-j 
i-SLsiiJl oli^Jl pL<Lp j L^-JL; Ul . sLsaHJLS 4^-omxJI aJpLJ.1 ^. : h.;7 ^_^>*-« j* 



•i^^ L.U Ji*l_jj ,^1* JjaJJ JiJ,l i^jJliJI J,.. :.i, ± Ci\ <-i^i tljlS" (OjjlsJlj ijdil <l>-jJI ,jLj> 

jIJ-^Jj iJuisJl ikLJJ t-U^JI J j>*< ^/ villi 4~J»Sj oUiiJI JjP Lj«J i_-»«J ,_^Jl Jl_j»- Ml ijij 

oLvjJI jXiJ 5iU>l jLft ^JUI ^ "\T\ SiJ Ar j»jj OjJLi jlj-iJl i-pj^t-* f J-* ,>p ^Uii .X 
•■UajJI JL>.j ^Aw Jj^ JU Lu_^> J»ill tSJJI ^^l^i^J \ Y • V pi j jl^l j^i tiJUiiJl 

lU|?_, gil ►L s a*I ^.lini SiLp[ jU-1 OjJli jl^ jJU« ^ ^ V \ *Xv jjLo ^ «jj>^<xill i^^^*- yl (^*J 

oli^Jl »L^p1 ^fiuu Ow«l Jil*l JLi^l Jl oil ^Jl oULJI j cjL._jJU1I u a*j oT lij^Jl 4^ ^1 
;aIp| o-j-U<j ,_^JI *JL>tjJl i>^ji \^>j.-,.Ju' ^y *»»-»»«<!> j-pj UjiUa-i ,y tlij^Llj iJUiiJl 
^ ^loJj JlJjw M iJLiUI oLl^JI pUi*l ,yo^ IJU^T Li>j b-j UJLb jJ-1 Lc J^SLiJl 
SijjJI SLaiJl ,y uOjjJill ^jL j^j ,J c)jiUj jl_^JI li* Of ,jip . " ( i- f a g " ».>LpU ^1 (^jLj*' 
i r «i j il)_jjL5Jl jJL^> 1 J_jJl jlji <Lp jjJL. ^Jju ,j^uJl i«5i!»»» ^ISCs-l CJjA*e UJi t *4^L« ^J 
»iLp[ J^ ^ j t iJUtfVl *+isltj Jl LJUiiJl oltj^ll fUipf ^^ 5jU1 iLi ^ \ "WV i-J 
AT ^j O^Li jljjll iJLiJ tS>t cillU j Jl IjiiJ jl \jijs- ^JUI VUUJI 0IJU4JI »Ui*t J,^ 
. 5ilp>l .1* ^1p AJji\j\fi\ ptej i-USfl ^Itj Jl \"\T\ tJ 
yjjJl LUai <V- ^-oLl yilWfcJ Vo ^j OjiLjJb jIjJJI j* ijJL- YV Salil Ol^Jbj ( ^) 
JUVl ,^-UJil) ^IpSII ^JbtwJLI j^ji -Jl Jip a* Ju. \ U1 fc-J \ < pJj O^UJL oUdl 

JiUl iLj^Jl jjos- J-Ai jj»u ^ *Jl» 1 ,yiJl IJLjJ i-iJUJ.1 ^ j+Ju: 4 J»-5*iJ lij_rt*4-l u-^J 
. .jjoUll JjjJJI jJu.oL»-jJl)I ^it ,j*j- JIpLJL! t-jjJdl ^-ja _^ul <r j-^ 



ijL^uJl ilaUl 6jJU JjJjCj W £~JTo ^j Oji^l (1)1 ^| «L-dl jJi*^, 
pLJI wJUl j»+-J ^c .4-*U0l oLJl JU-j J^. ^^1 JLi ^ <WY JL- jiUJl 
. C\A Silll) JjjJJ aJLLSJI ^jlp oU^.ajLJI ^yjl** o-bii^ljj 

^1 i^xii ^ JlC Jj i UJlI&j ,^Jl 4JLiLk j JLp ^UJl &U*>- j^alJL" ^ 

d>*y * t g 1 1 a ^ oLaJiJl d)bi*Ul OLwt! Ujls-j iJlS" c—J J_)*JJ sUaJLlI aJLU 

^ Ojli^ jJLa ^J ijjj^_*4-l *U»jf ,_j3 jAIj LjlL>-ji (_S">\j^-l ,JLp -^bxil 

JJ aJLLo ^ya^Jlj iiLSCJJ aJLu-j JiJl ^1 t)j5o d)t jSLrj n-sUi^u-Ml L*5C>»-» 

. t5jsi-I s^jb ^ «JLp Jj>jJI fijjj SiUj JtA>- ^ U^ko ^1 a-^lSJI ^ «iU>^ 
«la magistrature* tS ^y^\ i-lL^I AJUgJl Oj^li ^ I lM liDS ^ ^j^ J$j 

JyJL aljlli . (y) jj^jl1I L^JLp ^ US' J_^J| j, ^ttll i!UL l^li ^j^-jJI 

,>• j*.j iIjUli ijla ^ ivy o*j n j^sj LJUaj»]i Lkui o^jlj jlsI aij 

OT *^ i-owij ifjr ,^1 i_ili jil JJW il + JlU«Jb 1Jf Jl JjL.^l.y j^S/l J*-1j ^LJI ^jt- X* 
^jIpS I (jJbyJLI j SUa-iJI »ltj Jj JLkjj f « « ^ iirf ,y loi organique {SyJ** '^y& L~jy ,y j-Uo ( Y ) 
Thierry Renoux, op. cit., p. 131 et 135. (V) 



r-n 



. l J&}\ l\.,/ia\\ ,j-»i>w« iail^ C-lsjlJllj kiy SJlM 
r^o ,,^*"'^ 01 jj>*i ^» t j^x—jl)I ^ LfioJS Jlojl^J ^l.,A all ajUa>- coils' Uj 

L>=^ ^.ya,"J illJbJl bjZ~5> ojb^j i*<il>J.I oli^l tS-L»-} y> jiU* jlj* LajOJ 
. ^UiSJl Ail ,/f>^ ^LdJ AfcJl { Js- iS^a^i V Lf t OjjLSJI LfUio iij>±* 

^Jl Juk^l JlSLi^l jij c Ji-S^-I *1U*1I *-L*l ,y v^JJl r L^l f Uii -L^ 
aJ^UII jJliJLi <.j~S x>- J>\ i*A\ UbM UaiSlI ^ I4JLP jlj-jj a! j£r 

CjIjLipI ofrljj j^L-o j»UiJl iJlAil)^ l^'jjj-A-lJl SUiSJlj tJviis^JJ A*~JIjj 

. ■=■! ,n*\\ ,j A-l j,-l -.^"a" i_.,».tll ibL** (jl «Lv^L~jl a JjLxl *-A>U . Aj^iL** 

t i-jv« a*pL^>-I aaJs ^^Lp ljj**ai° Jbu jJ pUaill i!)j aJL^j J^*Jl li^ £& Sij 
ULi> V ^US" >Li Nl jjls>« N «l^ ^^LJl JU-j ^ ^ ^USlaII Jbu jjj 
(Y) UhjJ,l 0yl>i3l l«l«& ^^1 SaL- Ol ,>* ^Uii IJU . JLkJl ^UjJN 
<y OjiUll ^Uu JU-it aJIUI i_jLJ ^ 0lS"j . ^-^iJl ^L. ^l^-Sfl jjX^j 
j\^\ pLsiiJl ^ js N CJ15 ej^l Ja-.jJl oULUl 0l t^Lp ^Ul 0^1 

ijjilbJ.1 ,j^^ij i_~*JJl oLp ,y ijyil»~»J Oh^- !L ^* i>* i * 5 ^ 1 ^J^ 2 ilt*^- 1 f ^ Li ^» ( ^ ^ 
5UiiJI fllu Lit . Oj-iUJ.1 tiji U_-^ o»I^Jl jl iji«Jlj 0^4il »UiiJI Jlalej 4 Ulj)ll jjjii 
!wj<JiJl L«L* ^ tJ^~~«u>l »Uoi Qu^.11 SUiiJl >-JL*li i*SL>J.I ,y t jJL»4 i)l i_Jii~J ,ju_«^Jl 

. Lp^jIIj o*lj>-)ll I^JlU. £*»*; t5y>JJl ,y U. ^jl^aij *S^> fc-» «1)^^ 
Raymond Charles, Rapport present^ aux travaux de la troisteme journde d'etudes juri-(Y) 
diques, bibhot6que de la facultd de droit de l*universit6 cathalique de louvain, No.4 (le 
jury face au droit penal modeme), Bruxelles, Etablissements Emile Bruylant 1967, p. 47. 

Y"\Y 



^S- *Lj AxjSoJU < _y*-L r — Jl jjJuiJ (jij^L^- IjjlS" j^Jl 0_>;lp eLai Aj »jJL ^ jJl 

OjSo o«- '-...■ ; ,..t,11 IJla ^ 5>-U-l *jlp ( _ 5 Ju Lr c Aj.Li.dl ilaJLJl j-lLj (j^wsU- 

. 4.M II oJlA A^p-Ij* jJ \jt\yji f-Udill J'^\J£U»i| 

aJUjJI A-aUJ ^ < -w *Jl /t-g---^ 01 ( _ 5 1p ,_^aj Jli ^jwall jjJL^JLJI 01 Ja*-!>kj 

~iSJ&L» jjJLw-JLJI ^ys^oj CJLS" Lij . OjjUJI ^ A1*J,I ^J- 1 ^-! tj»J AJrjJl ( _ J ip 

^ ^Li&Nl aJIJjJI <L»IS[ ^y i^-jciJl fl-j-^l ( _ s ip •— J_ri 0l jj>*j ^f Aj^i t oJJL~X/» 
bjJL>^« a5"U*1I ( j£ju ^ v_^JtJl ( _ f li£ jji 0j£j 01 (^>«j Lc t »1 ./) ill JtAiL«ul 

jj* Lc|j t^al.,A all Awa>tJJl oLpjJl *U»j1 J*-l (y> jj-J pUaaII J^il-^li 
^Ijlj -»J L« frlykiJl J^LiL^M (^^jXji-o Nj . OjJLaU Laij s-l-Miall ,y> ?-&*& J^l ^« 
J}Ujl-.NI IJla ^JiJ ^UiiJI ^jJl oUlaII ^jJ jlio ^JJl ^il ^jScJl 

ijJL>- tijju N ^ JJl ^UJI 0*^ . g~>c*ai\ A_>-_pi J^ j;1 ..A 2 11 iJ^Ujl-NI 

liijJb M JLS Jj AJjtJl ^ J^JLj (j\ A-J>-1j-« ^y jj^^d N -J-» AjUai JaLoj A^Jij 

a^« (j-jjf'V ^j* oijoil OjJUil JL>-j _^>» jy I JLjJj . AijJb- x* J>-^l ^la>- 

. ^OjjUJl aiL*>« lJL^i lf»i>o ,^1 oUUya.ll jtji M 4J_yjUiJl 

The Gennan code of criminal procedure, introduction by EBERHARD SHMIDT, Lon-( \) 

don, 1965, p. 4 
Georges Burdeau, op. cit., p. 1 37. ( T ) 

Stndicat de la magisruturc; Au nom peuple Fran$ais, Editions stock, Paris, 1974, p. 18. (V) 
Commission Internationale des junstes; primautd du droit et l'homme, 1966, op. cit., p. 38. ( i) 



^ pUaill t_ijUijJ tjysw^il j^j (1)1 ^j^-J ,J& l ya£ t oUaiU t y^il ^jjScJL 

&>b«JI SjLuJI J^Sluil ^Uaj^ t o 

olijj-jJLi t <jLi»jJl aJLft JS" (j-jU A^lj 1 4-uLsa.aJl ii-JijJl »l.sa.5Jl ^jU 

JU-I ^ \j£ *--*-* -^J- 1 *" (j* ' *aJ*>" "^ ^W*' (^* ^jL^ i£j>-^M iJUaiJl 
djJttJl jJaJ jw Jj> Sy»LJI !>jr>f I JL»-T ^ . 0) kUJl AjLJI J} <-~JL 

dy±>- ;y> i-jUjJI ^ aJjJUI (y- l^Jus lJ fi£U ,^1 (_,<-» . iJjJUJl aJjjJI ,_,» 

^ L^s-Lf j . ^ijP^yi^C IfoUsj (^ij: Of JJ^JI II* V'^iJ ' V^' (i^^l 
J*Ja3 ,y~>- J^U- ^y UJj t APjijil V^H cSjLe-jJl ^Jju ^^J iiJjjJI oJLa ebf 

. iivO^i ioi'U^a J}U- ^» AJljNL io-jLu aI£>-1 ^ Jl*^ c^JUl OjJUJl 

(_jjl« jjvi ^^j*- t pLsiiil JtAJLi^l) 5-jLsflS 4t ; g < i^LJl «uLJl xz£ {_$JL« Ui 

. 5JLJLI cj\*\j=ry\ iJ ^UuJl OU-sAJU UjJjJ h*jJ> 

aJLUJI *J& ^ jJLj pUaSJI J^Lai«-^ ^jJliJl OU-vaJl <l)t t f»JL5^ br jx-^lj 
Yotis; les organes dc poursuite dans le proces penal, Rev, inter, de droit penal 1963, p. 157 ( \ ) 

(Jorge de Figueiredo Dias; Le role du ministere public penale, une approche criminolgique) 
*Jj jJl oL**JU « OjLoJL. sjxj\ tjiJI ^Uaj^l i-SUiiJl i^liJl ^j>o Af*« U&y ^ jj^a 

(Islituto di Ricerca sui Sistemi Giudzari; The role of the public prosecutor in criminal justic, c 
according to the different constitutional systems, Bolonga, 1996, p. 17). 



I yutj (_£Jll <JUiiJt SJaLJl ^ \*j>- 4_«bJl AjLJI jI~pI ^ (t*J\ ,J^J ■ JjJ<ll 

l^ci Jiff ^OiUl olfVl Of ^1 . OLwkll IJl^j £^s ^ jj L^l Vl t oLo^l 

»JLp OU-^u £*UJl iLJt AlC ,_jip \ ^ \ *lp ^ j^UaJl ^UjJl OjiUil ^yaJ Jlij 

. ( * > JjJU i-UM SAJl SJLli (» jlp Ulk.1 ^ asti U5 t sLiiil *j £U* ^ JUl J _jj| 
<j^i t 4j.,L,a-v,".ll ikLJl ^ U_^>- J-*j 5_«L>JI ijUJl oJLS" o! J-»u t L-jji ^^ 

jjJl^-jJI (V^ 1 i Silll c~^ JJLi . <v) "autorit6 judiciaire" 3 : t l .;. ;1 | <jl^JI 

oLi ^ t LjJLjl*3 JUu j_^«ail ^ T o SiUl o>~.j . »l,A&U ^Vl ^JbJ.1 
magistrate du si6ge (^JU-I *UaJj| JU-j ^u *Ua_iJLl J^Vl (jJUJ.1 ajj^lp 
dUip] Oji*ij l,.. /a* * *-* tj-^J-l l*i* £■?— "'j ^«L*5l ^LJU (Iw^l p-Uiiil JL>-jj 
^ <\*\ I k~* jt\jj T ^ jiUaJl «organique» L $_ y J^\ dy\ii\ *U-j . oUJl ajLJI 
dJUu .lj- iA^A\ fcrfJI J^^u-I Jl jLilj ►Uilj Js^i\ .^JLjJj ^Uiu Jjui 
i obJl ijLJI pUapI ^ pUaaII JU-j jI (jJLi-l f-UaiJl JU-j Lfjip a^l ^Jl 
^-Ull xS] dJUi *^ ^ . 4-JUOJl 4JL_jJLl 4_*L*Jl iLJl ♦Uil dJLSJb JtfU 
^^Jl jjs^oJI ^11 SiLJJ JiSC" jj| iJUiaJl ii^l ol ^yJl c^jy— JJl 

SLsiiJl iljiJi bj* J>«j (J LJy ^ iJl ,,A5.11 il^JLl oibJl 5jLJ| »Ui| ^^ OJ 

iUo-i jij^ fju> ^^ji o^uii -ti^ij (jhS^-i ikL-j ^u-i ^UuJi jl^-j) 

O iuseppe Di Fedcnco, Istituto di Ricerca sui sistemi Giudizari, op. cit., p. 17. ( \) 

. iJUiill UaUl ^jA\ jji^JI -up j?u U Iju»U j-«ill IJu f j*^-i ^^Jl jji-aJI jT !&>■% (Y) 

D6c no. 93 - 336 du 27 Janvier 1994, Recueil constit. Juris, (1994 - 1997), p 579. (Y0 

Dec. no. 95 - 360 du 2 Fevr 1995, Recueil, op. cit , p. 632. (0 

no 



,jwij -»jj*l ijij ^~JJ • aLvaiit Oj-J*i»j «j^»I <LoL*Jl AjUJI pLvOp! O jJLi Tr-IL^ «LJ 
eLyiiJl <--j.mj ^ J., ^ a i (^JJI v^jjLJI (jJUx-a oli /»L»l i_«l_jJl JjUJI *Li_pf 

oUJl iUJ ^UaJiJl J^JL^I j^ OUaJLKj d\y>\ diU i)lS" JLii viUi g 

. obJl iUl .UipV Jujb)fl v^lj i Jj^JJ JLLUJl Uaj 
»^i«j j! o»UJl <jLJI fUAp! J-^ai jjjjej tils' ajL» t JjjJJ 4JL.LSJI ^ wJLi 

J^Vl ^J^il Ui\jA Oi LjJj OlSj . ( J / W A SiUl) LsUiJUl oLt^J JL^I 

Ci[ Jj . J_}*il (jp^^-J <_/>■ iflUJl AjUJI J*OP tf- jX^> La iaL»>- ^JU ^ tJJtSCl 

Ol Jl IJL* ■ kUJI ajUI *Up1 drAfc-.^ UI&JI jju Lr 4 ^atll Ji>JL J j*U 
jjjp j^ li^UaJJH oLl^JU udir (wij LJUa-iil oLSj^JJ JIpVi ^jJUJJ J-SLi; 

(T^-o-ya.,' jJUlJ JjLwi ^ji |»Jfcf-ljI jJUj d)l e'V^frl jjJ»»i ^J • *-aUJl AjUJIj eUiill 

. 0) Jtteu-Nl IJL* dj^l ULw- -I.U1I iLJlj ^UiJl J5Ul-I 

(ji 4L«LmJ| SjLJI pUap! JtAi^-l ,^« ( _ r ^»LSx;*yi USLi^ ^j-s^ail p^il A>-lj J*j 
<jLw> Lf5L>-j l^JLp ^a ,/>\ i\ 1 4-JUai)l ikJLJl ^J\ i*UJl SjLJI ^UijI oSli t j^a» 
>Li>-! ^^ JjJUsj \ *\ A i i*J T (vij O^UJI ^-^xi? <iUSj J>U UjLsJ! ^ 
ajI Jj> l y^ o>^^i ,/Ji (nv sjW) JjJbcJU JjLa ^III iJUuJi akUi Oj:U 
rt^cjj k . . . J^xJU^tf jjP.ajLJI (^jljca Ijlp.a^UJI AjLJlj^UaftJI JL>-jJ 
^Lw Ijlp 01UJI SjLJI JL>-j cJL-A jJ ojj^iil iLwJI ot j^uJl IJL* ^« 






,_i)L- OjiUJL UfLJU: Jju ( \ ^ ^ Silil) ^. 4-JliJl SjJmJI i^jj-^C jJ-l Japl JLSj 
-J Jii^^j Oy.JUlI J jUaj V ii~>cJ pUwiL; J^Jl Jl AlijP uJk. £>t J /ill 

^ui JL.UJI iiLJH LjJy oUJl iLdl JU-j Jlp J>JLJ aJLUJI ^ jlp f\^\y mJ 3 
JLlUM (_5_^ jJI Jl>»-« J i-SUai p Lf? a- Uw i T t S_jLsaxJI 4_kLJl ^ <L*e>! 
AjUaiJl &UJ-I H~4 lSjj^ 1 ^Oli 1 lif! <■ aJLuJI f-^Su jljil J ^*LJj 

ip S^Laa)! iLLJl Ojili ,j^ <& ' i«L»Jl iUxlJ 4jjb)f I 4-*-*) I J>\ l^^j 

»U)I ^UUj i IgSUiptj SAJl iUl J^ uilj-S^lj itfjJl J*- jdj^j • JwbJl 

JilaJUl O^Li jbf 1 JJj . ( ^ Y o kill) (t^-^U^ iLJl »Ua_pl JLp olj-J^lj 

<*ULi <Uj^JI OjSCj t LLJl yk* Jlyl plw Juu Ua^-j s i s ^>\ *-$jL>-I^j 0j1>»j 

.(mkUDilrfjt 

Lijili ULS" JuUI Udl jL»l « Jis f Ull <-JliJ oLJI oLJl *Lipf 5-jwj 
SjLjJI *1 r» ol *.^-->J t 4Jj»*jJl aJLp IJLX ( _ f «— j L« jAj t aSLsApI iJjCj , t .>~i.j M 
sjlJ.1 JU-pV| ^r ^ ji-f-^u J*-« JjU-i (^^£j f ljJl v 51 ^ "^J ij,UJl 

Slilil f L$jNI ii-kj « iaA» V«-vJl ei* <"»^j . Jlj*-Sll (-— >■ AjUJI ^j ji 

iLJl ^Lsfl-Pi y <Oljpl JtA^- ^ jl 4 a- .ii, '>) L^j j»ji ^^J i aUJI i_a5UJI JjLp ( _ j 1p 

i_aJLJ| LjJW*; 4a*>w V - ^^ ^*J 4aU1s>jJI aJA j-il*" «!>■ V^i i»bJl 4jLJU . a\«UJI 

^ obJI h\A\ iJd&j jlL. ^ jis N w3l oJU Ol Nl . (Y) 4Jljpf UJLibj f UJI 

(J ^_ rt JJ -udal Jju ^Aflii pjj i ^Liill J**ll ,_,» Sj_?Ul «Cl_jkpi- ^jiaiu Jl jj U <ut c SjUI JjU< 

. JLiJl J^JI li* .UL 

Reol Suarcz Garcilopez; le ministdre public en Espagne, Rev, inter de droit pinal 1963, (V) 

p. 91 et92. 

HV 



^^uu iUJl jl io-jJl jj^a^ (»^i U-fcij . f IjjVl i>w> (JO* ^ ^LoiJJ 0U«-f« 

i-.lS^I OV t UUiill ^U-pT frbf ,y L$SU*4 J^JLl-I ^^ oUJl UJ| 
ijp-Lil ^ <Sbi !j~>>+> jyjjLSJl LjjUaJ JLai Lo g.* J-«-*-ll Oj*-*a-« JUuiJ Ajjta^l 

*L-j_JJ 4j»ll SkLJlj jjSlI IJLa ^ i^j-j^I ^Hh 1 ^ *-^j • jjiUddJl J^wJl 
c-lji-xil dJUi JL—b^Jl ikLJl oJLa b\ U-S" . iplkJIj i-*-xJI t yL«-« ,JL& ^jk; jiS 
^ JUSJI ^So&l d)L» lifJj 4 IfS-Sl Uij (5^-T Jb. Jl JL. ^ Jl JiVl J2>JI 
. obJl ajLJI ^LmslpI oLi^aj iLj>~ ^ JisxJl jji jj-JS' jjz <uJLp £»Ia)I ajUJI 

,, jl.,ih...< ^jPyu >•*•* <L»IaJI AjUJI eLii-Pl t _Jj> JjbJl jjjj SJaLo 01 jj^jlJI c5jiJ 

Ol US' . (J^yaJl lift ll)j,o-A" ^ J^-^l tij* LLailll ^ iJ^^Jl 5pj—J kUll 
cH! ^* J^ LS* (J^^l frUiSJl ,J-1>^ iJLiU^ CjUU-sAJ OUJI AjLJI eL/Lpf «lf 

. *io«Jl IJLa JUx>-I jias^ Oji J^>»j *4^ 
^Ui ^ jjJU* il^l ^ Jis "5/ SJ^-I ^b^ 1 jl-^1 J<.U11 iUl M- (it ili>.^L. £. ) 

jj j j ii\£j . "Dorly" i.^tl liLiu \ ^ Y lu« Ljjj Y T ^ Lt ^ J -ii\ iljJJI ^-isfw* <»^>- jJiilj 
^i S J-r aH ol»l>r)ll *lj-iL< f JbJ uwUJI Oy.l>Jll JLp-T JU LjlaJ Ulj>- ^ijt aJ ^yJl JJjJI 
^UwiMl ,j^o ,>* oijil ^l»ll ,y ^jLw (Jj ^ Li^Vl .yrju J\ i~~A\i ^j^iill ^l>r 
il>S/ jlyiJl Ilk ,ji ,>«kIL| (yiLA^-VI f Jju ^^j-ill *JjJJl ^rV-* ,j-a» J-»j • j»-f^* j^>r^l 

. ^UiJl J*«JI jj-i jL* Uj oUJl SjLJJ L-Jj l)W L.JUP UUiJl 
Revue de droit public, p. 173 - 168. 

j jb)ll »lji-l cj\ JJ1; , it H joJI ^JL^ j ji LLU. ^Utf-I jjl^ a* JlAl IJLa ^i yJ^Jl it gjj 
J*jJl o*b^ jUs ^ j i*i»w ijbl (l)_j5i ot v^w ji3>" *^ u ' ^ ' u 51 -*^ 1 J*^ 1 ^4-* tr* 

.^uali 

VIA 



^1 itiiitotdi 

jjLJI ^ ^y*-* Oj£> (1)1 Olj-ll IJI* <j>^L^ (jsAliij t JJLxJD Olj-^ »L«JiJl 
jjjtJl ^ «;U> t^UaiJl J^\iw,| U~. JiS Jjj . 0) W»^I tJJs-l^l jt «JUaiL 

. O^jUJI *■£>- _^ij «jj" pJ* 0U.,rt) aJjAjI oUaJLu jJL» t_Jl>- ^ l/j-j^-I 
(»5o- j£j -J L« JjuJI 0l_>^ o>}L* SJL5«-j j^-vaj V J^ULl^MI IJU» ^Jj 

Lup-U <yj . frUal!! ^ iiiJl JlSJJ Lfrfy 4 -dtlLu-N }Ud lj-^ JLO *Ua-2Jl 

L»jV OK 0|j VUiiJl ikUl J}ULu-l Ol \> LLJI ^^Jl iu^Ull *UJ 

. (r > U4JUI5C; JS"ji Lc 1 l^^U^-l jp Ula Ji" N L4JL-J Ojv ^ Jpli 
O^UNl <uLp ( _^i 1 *U<ai!! S^Ls- Ijl*. JuS"tj JIp aJjJJI J-Jljll c^/- 0*j 



. L»Jju Li j V ' ' ,^9 



<jl jji ip <\ o <\ ^ ^jj ^ j^di j^UJl JU-jJ J^l ji jli foil i jb» 

a* ^^J ' o^LP^b -P^ 1 <>!>* u^ ^^ £• ^^i O^UJI f l5^ Uijj 

<Jj^. J* * c^^ 1 J^k-I ^ cr*^. N j^Vl Tail IJL»j cOjJUll jjj ^Ui 

iJ ~*- ^j£> p$ o*j ' i>*j>^ j;* 1~&J> 5-p-jJ ajj ^sUiiJI J^jJI o^ of Djj 

. cr) 0jJU)l OUaL. jJj <JUp J £&*> Vf oL-*aJ Ljjjiv-i UjV U^i ^UJl 

j^jJI Oji j_^\f I J* p£J-\j jjOJLJI JLp SjaiJL ^Ip <^ iU-l ^il^j 

uJl^l j* jkJl ^^ij -l*5U ^ajj ^"IpI^ ^Lill ^jU iLJ-Li . «i*i^.j 
J* -u*5^ ^ ^Ull j_^_pI lij IJJL I jIjsaI jj^j iJloJl oljV«J . OjiUJl 

Commission international de juristcs; Pnmautd de droits ct droits de l'hornme Genfive, ( \ ) 
1966, p. 36. 

• '^JjjS— J* iJLsai Y > iL-J \ Y Jj i,„nnJl yTmfcj Lijj V ,y LU ijjl-.J (V) 



Li>- *LaUl jL>- OLS" t La yj . jjiLaJl *5o-j (^pJ-11 j-^I^p ^ N t \SJ- 
^i f Jaj oil*- LS J>Vii\ JLaJj ^JUI ^jLoll d)T AjsfliJl oJL* ^ A-JUaj^l SjjjI-JJI 

y J5 <y Jwxi. Of y^Uil ou. Jjjj-j V br (iJlyM C« c5 iLa ^^ ^j^rj ^ lj " 
Juj^i-jdl L*£»JJ cJUj . ,pULI jJ^I IJL4J *J_^ll jJl_^li iiLdl ^jUoJl 

oli <kv-ljj ijub^ ^L5o>-L Ija j* JS\ i*i\ji\ oli j^p rt-fil SjjJ'U^ jlj*- j» Jj* 

JjU-i ,y ^'t OjJ «A*-j jJ-1 ^» Nl >Uaj V *_s«li »Uai it Jj ( ^LJaj il)t i--» ,j^LiL« J5 ( \) 

Jj-I aVbr fcJi* Lfc f_>i" *<;■" j^istlJ 5Uii.l+j>j-^^ OlS" Ijtj.^^jJl ^ J*ajij "5ll : U^Jj! 
j\ 1 J*. Oji (»* j.||,r:n ^UJL. SUiiJl jj ,^& VI : UW 4 (^"JL^ ,ji JUL jjitJIj UgJIjtT 
^y Y < » < i— LJjj V J LI* *jj_ji-.i) li jJj Ij^J L^i J. /iill Lijj Ljll j Jj LUai jtj y « ( « ' A 
jl-Uo^i pI ,/i all ^Lfj (jjs^j ^JUI ^j^aJI iI)L ^^^ai 0»j to_jji-J» iJUai Y « 41^ \ Y »ij i-^iill 
^ oUa-SJI ljs+i V CJ) JmuUIj 1 OjjJLSj J LsijUll lSjL«J jjijj t Aj ,jiejjill f»— 'jJI ji-*-Jj j-'b' 

iiiLp J^ 0*1 jl dbjUi - i5_^-t v-13 .y AlliL ^jiilj . 4>L ,y ^jlJ L^jUJl iJ jjJl 01 ^ Ut 
iJ_jj V LJLp ijj_j^-«o) iibtjJI «JL» jp IjL^jpT »Liill JL>-j OjSJj ^vxkJI ^ysJl Lj-"L»i *-jjjL5 

. (jS-JJl JjL- * Y • • • 
.iSjjji^A»5JUai Y ^ 3i™J > Jij ij*fliJI J Y • • • 1— j-^- ^JLUijjjirfiCY) 



i XsAyP <A* j^aJl J-* jj^-OJI tf AJUaj^/l Ajjj^-JJI S^5CaJ.I <LUa_U^J 

fjuj t iJSUsl-l oW^r)M ^ *UuJl 5JL*- oUU*s> JbJUA »U1.| IJLa ^ L^jj 

AaUJI&LuJIjUOiV 

i&) Ijl^I" ^U Ellis' £u*"j t *Uull J^iu-l ^" oUJl UJl ot blj 

t\y» £j\jj£-\j J jijLl 2jU#- di! J (J^U- ,y J^uj «■ W^-P ■»U-C' i-UJl isxisflli 

i^JL-l <di tx^A\ ^bU ^y \JJI jijil Jl£| Jl»j . -Ulp j^u-JJ jl [y g ■> JJ c^lS 

iiU^- Ji^vi <^ 1— >«j i-^j*jJl ^sj^jiLI oUJl <jU3I i~»jLf 01 u^*j*=il *\Aj^j 

. iJUrl aJIjlJlI Jilpj JbLs^. ^UiJ i^»-j ilUSj t 3^M jl* ,joi>1jJi5 *3Ui 

•Xp jf 4-^4"' tSj-*^' £»J c5* ^^l «IpIj-» oL*JI oJLvflll iJJdJ JLSj 

. < Y > f Ul ^lUll j-p cUJS ^ L*j J>o N otiJI IJl* ,> jl^l "<^> ^ t V»j 
jui (j^lj-JJ <JL«-aII JjLaJ-I : Uj» 1 ,>!j-^ uy J-ij 1 jIj-aJI '•!* J^l -^j 

oUy^Jl c^l UbJL-l ^jajJI £ij ^ju> i-UI ijLJI otj L. 13>| Up j^ll 

^LujJI pLu»SJI iJiUaj Cru J-ail! Kua- \ i A 

iJSlkj uu J./» all jA Jvs^U . «Jl>-Ij ^i»j ^ Lf*-*>- f ^J J 5 ^ 1 ^ L ^ 1 
Annuaire Intcrnuliiial de jurisprvclencc constitutionnelle, 1999, p. 712-7H. <\) 

& Lfo j f jj> jt ^>p jJI g j J o»5UI aU- c-jL. oUI LUI it VI 1 o^l ciiljLi*^ 

: Jiil ,U»*J!v-Ul 
(Giuseppe Di Federico, Pn)sccutorial independence and the democratic requirement of ac- 
courtabiliiy in Italy (Islituto di Ricerca sui Sistemi Giudiziari, op. cit., p. 12 et s). 



rvy 



iJbJLl i)Lil ^J \>\ c ^1 lift <y JJ Jij . j^l Oji <]jipJJ J!LL| pLsiiJl 

ibS/l ^^-j f l«jVl ^ jJ-1 aJ^j dJULc JL^Ij .ya^-i Jlp ^ J* ^^ ty 
diic ^^ai^iJl lift Ol ?^>ljJl^ 4-i^s t j^jjdl ^J i-~^j L-J J-s^iJlj UjjJLSJj 
Ou J-/a-iJl Ij-* d[i iLft^-j •^*LijL.^LJ ( ^lj!^l; J |^,)/| 

. ( ^hi-UU-uJl iU- <jtw> y» ^ULUUiJl ^JjUij 

oliaJUl Cju J-^L. «uJlt ^LM *La2JI ..JsUJj Oir! Jvaill ^^Jl j~*\ £j 

iJaJLJij i iuJLisJl ikJLJl : a^UJl Lf^J ,ju JvaiiL JjiSC JJaJLJl JlJliol 

. (r> *iaJLJl JU3J iloLJl Ofj t jti^-l iJaJL-j c Sjiuysdl 

Tjl* ^Ui-I ,ULi)l oL^>- J^Ui-l Ijl-. JlJLi-l Jl a> ( >*Jl .-JO Jjj 
jJLT J}Ufc«.Vl lift A^jfcl Ol ^-L-l JLp dUij ; JJUJL-I *UoiJl ujillt j J^Ui-l 

j-iU i^r J£ J^Ll-I ^^Li, pUwJU J^l£Jl iU-l <jLw> <jl ^j dJLiN j 
c ^1 JJ tsbi-l ^jJl lil^ L.UJI Udli . i5j>-\ll &. v-ilUi^Jl oJIa ^Jb-l 

L. *j-^ ,y i-lbtl c£>^^l ^i J-^-iJlj UiUl 3 2...L4-I ^ ^l^Jb <_*SUll 
I ij 5^L ^^aij * ^ULSJI O^JI 1+iJd >ljl lil ii\*)ll cr siii* * -U[ J^^ 
6jiS\ &■ ^U^Jl Jl* ^ J£ ►lit J^ULU 0t ^> JJLiNj . cLLi*y L^J} l-.^ 
lj^ 1 js* iSj^t **^J ^ -^ (*-^j^ ^^* ^L*^ W 1 ^ uwJliJl ^L>. JiSi ^ 
U^* J^ ^Lij 0—^i ^JSltjJI «JU J}tis«.l Oi ^1 lift . !>L*I L^fj-iU ,jtfi«j 

^^^ Jj- LjjSf i oL^lj ( j_ > jy-l I.LJ- oLwai" ^LaiJl ^1 _^adl *> Ji^ 



Damien Roets, Impartialitd et justice pgnale, Editions cujas, 1997, p. 41. 
Pradel; Droit pdnal compard, Dalloz, 1995, No.72. 
Merle et Vitu, (Procedure pdnale), T.2, op. cit., No. 989 
Rassat, Procedure pdnale, PUP, 2 erne eU, 1995, No.29. 
Thierry Renaux, op. cit., p. 423. 

rvr 



(Y) 
(i) 



iJb^l ^y^JLil dL_y dlic ^LSJI olS" JLii <, ^ULl *La«)| cjtflfcj ^ J*a«JI 

^S* b\ jJ» fUaJl IJlA ^ jjJLa IjlI U-JaJ 4 *UoVl jjJb *u»i] *Uk ^ ^Ull 

^ pL> i^j^oJI ,y J^i. ^ obJl i^J-l jL-. c-^ (i^oJl oli <_,» ^Ui/tf I 

J-I^l ^UJ j*xjd! vJSjll JU-I otJaj ^ jdl ^i^l JJL^cll JUpI 
. < Y) ( ^di Ji^St £U*j Up ^Ij *U^I oUJ. <> 

^UaJI pL^&il JSUSj ou JuaaJI IojJL ibj^lwdJI Mil- ^ i <\ 

<>« J* 0* J-AiJl ^ i ^l-l oUaL-j iJbJLl ^^*jj| JL> oJUJl oliaJUl 

. < £) "Structurelle" AkU.1 J£iJl ,UL jLdl aU-lj ^U^l aU-t u» 

/■L^J^I i-dJij ,ju jl«JM j\j>" /»Ji-P JLSu ^1 ijWjjiJl jj^tiJl ioiCa*^ O^ij 

Ol JLpj 4 DLJ^I Jjii. i^jj^i ULBVl y *\ SaUlI JL* U-«*b ^1 <iJijj 

Lc lieutenant cnmmel r^jNlj J^>»JI 0" >»*»j i^^I ^^1 li* ^^-j CjI^j ( \ ) 

":>t(Y> 
C. Bergoignance - Espen, La separation ties fonctions de justice repressive; Travaux et re- 
cherches de l"umversitd dc droit, de l'economic et de sciences socialcs dc Paris, P.U.F., 

1973, pp. 13 et 14. 
D&. No. 95 - 360 Dc. T.0. 7 FcY 1995, p.2098, 5e cons. (T) 

Koering - Jouhn "La notion curope'enne de tribunal indiSpendant et impartial" ou:_ r laJl<0 
sens de l'article 6 - 1 de la convention de sauvegarde des droits dc l'homme, Rev, Sc. 
Cnim. 1990, pp. 765 et s. , pp. 77 et s. 



IS} jiljXj (»J L« j*j 2 Jbl>«_»j aJ&wi i^SoK-« ^Ul j^Ls^j 01 (j^w cSi J*- ,>• 
. ^ >oLJI UJI JU*1 ,>• OS*p ^jpjJI ,> ^-jU ^li p&M ^ idjiil 

*Jio Ojitf ,>• ^ ° «^l u^ Hjf*"* f ^ ^wal» ; pUaiJl iLs- !-L« ,^1p jSu^j 
iijk ^J ^ tfJUl ^ W tJ VO ^ij O^UJU jiUJl aJj^I bUJ aJLj* 
^jPJLJI «ij .-iiaj A^Lai^l (ti-j oUItdlj v_-jitJl ii- ^IjJ Ol aJjJI L|Ua* 
J^tf it c (L>^l iLLJ *il j JJ*dl A#A- jj*u N Ail ^ L-Jl tM juj & 

jAL, Si <• 3-jikJl a^j-^-I ^ Jvaill a^jjc £ji\\ \^\ S#> ^1 A-SU5JI a^LL 
jiljjj LjJJlJ- liLw. . LfJj ^i ^JUI JJL^JU UjU OK ^ L^i :>u* 

. (Y) i4;iji^ a^j^^i LrM ,Vi 

. ^ilJI *-l_jJL.I ,_,» aj^ajJI ,j*j> yljj ^ LUJl Ajjji^aJl a*&»«1I 

IjUl Ajj^X—XjI A-o-JtJl Dbiu LJjJI AjjjJLy«jJl A_*iC>J.I Aj C^aJ ^ Ul li*j 

i_iS^>-l *>j i ObiJl lift ^ ,^-Jj^l l5j>^^I (_r^^ °->-H* ^' (3^ *-" C ^^ 
jL^ Ijl- Js- j**-* J LLJI ajjjI^JlII US^il a^J U~-i cTjlJLI J~*b 

. f-lajJl (J jib"- jjl* l j^j'd\ tSjy^^ O"^*^ **** i, l ' *UaJL)l 
. ,jkJ?\ ^UaiJl i-ijLlij (ju J-/tijl j^Uai fjPj^J Jj \ L*Jj 



Crim. 26 Avr. 1990, Bull No. 162. ( 1 ) 

SJjji-l i aij^L-ii oSUAi ^ 1 fc~J N1Y (tij wull ,J \ ^^A i^« ,_^jLo V ,y Lip i_)ji-J (Y) 

Wo 



^y^.jU-j J^£u-I ,y> *£lr U J5^.j t i>eJl Ly v!'lj(l)ij c rt^dl c5y>. OU-^ 
J^>*j ^JUl y»j c JJ^I £aj*u (^JiJl j^i i^bJ.! ,JLp 5ALJI oW^*-)?! JLp 

aJ:>*JI ^JL i^j ^ iU-^l oJLfc aj^ U aJUJLI c^UI^)/I ^i ^L-t OU-s^S" 



Thierry renaux, op. cit., p. 346, 437. : v&l ( \ ) 

(No. 80 - 127 Dc dul9 ct 20 Janvier (Sceurild ct libertd, Reeucil juris, constit ( 1959 - 1993), p. 9 1 ). 

m 



J?- IjvajkJLJl Sj^I (1)1 ( _ S U jj^-JLil ^ £ ^ olll C**aJ U5" . ^Uai (^>o *j|} 
ljjjj> 4_«_}k~J ^L ^\ J&Jl j* 4-*^> jl Xi (jl <Uj^>- J*-aT jl «u^>- j! aJLju; 

. oxtail plSU-^ Uij dUij . kl*J! 

i**L» CjUIjJ>J Sj-^iL-* JLLP jjJL**iJlII *^J»=J JajjJL* JlJLoNl JJ-Jb^li . dJtli 
jUaill d)U-*a!l O^i t j>L<ai ,»-£>■ jJu 4jjJ5p N -Ul liUaj . 4, ./a^..,*J| AjjJ-L 

N^ 1 4-SbJL-i i«_j-^ajL-l ^ 4_«^« ojk>- JUj iiJbM i_ii£J oUl^l y ^tj^s^i L*c* 

. «Jb-j oVNJU-VI ^^^as^ J^ UbL-l (^jpjjl viJL^ 

jJUdl iUij ^LJl iLJl JijiJ Jl (^wJl 4>iLi t oliJl IJL* J IJ^UII jkJl 
OjiLaJt Ji_. A-jJbJUl ti.Wjjj-)!! uwljJ ,y aJLP ^LjJI aL^Nl j^_p| jl»j 

LLJI J^io \ ^ H ii^. UjjJ^. (^Li l5j 4jJGji) S—lJjj LwyL ^..^.5)1 r^Utf^l ii- o-«Jj O) 

ijLJl L^j ,j^iJ ,jdl J;is«cJl liiUljj.-} Ou fjj^ll lift cjjjj Jij . Jj5>wJI ,_^li ^Ua^l j* 
= ,jle. ikiUJlj jjasiJ L$jt jlffrL ^JLirJl 4Ja,LJl x,S ^1 l jUiii\ h, ..nil JUpI ,y ^^^LJl 

rvv 



^La-ill jU_vaJl j»\y *~*JbI ^Ij JLS uufcU^I jJjJLa ^ tAi" 0^* c dUi «-«j 

OjiLi ul t JUS JUL-. . JL^jll oNU-l ^ ^ ^UUI Ji £j-sfjJl L5^ 
^^ ^ ^UJI J} gjjj.^1 <-UJl iLJl J^> ^J jbUl LJULI oUI^-Nl 
^ Y \ A j Y • o ^[X\ J&\) ,>Lj^VI ^,-J-Ij *-JLS\S <_^l oUI^I 
O.UJI ajLJI ^w. ol Jbu t^j-sall Oj^UJI u^i Uilj . ( > ^ £ A c~. j^Uall jjiUJl 
(.j^^iL Sjjull Cil»l^i m SaUJU IU> £jJL| al^ ^ JlJ&Nl JJL>Jl ilaJL, 
»>• j'^H ls 5 ^^" (J*i>«sJl a^JLl ^15 ._jjj jL>4 1 ^ Y &*. Y'oY' .tij o^Li 
(ij-iJ-L ^Jdl j! ^1 j\ 3L.UJI iuLJl t^it J^ *Lj dJUSj U£*Jrt ^j 
(j^JLx-dl j^U jjio ilU-l oJu ,_Pj ) JjljJI jjjj u-JLl» ^jip p\xi j\ . 5_Jjdl 
(T j >\ I u L"alil) CJUXi-Nl U5^i oUJl i^JM 9J li»j, jlli^ -U-jJb 
Y M / U SaLJU LL> ^JL^jJI ja- S^JiU-. jl* olbU ^>iUlj . oUI^J 

^yaJl IIa iJj^jj . JJUJI (_y^Lij Aw»UJ-l *l£>o/l £-«->■ oJ&ll j-^jJI ^^Ip 

£j_*jil j£ jj* ^^iJl L«iL»mjc LjLA-I SjSIjJI «j_JiLJ ^ Ul ^JUajdl ^Ji* 

.(oW J p-pr J \Yul-aai) 

^jsM (^sLiJl aajI^« V^4"' "^^Ij^y «1>_^jI» v-^rji -*iJ t {5^-1 V"^ u-*J 
c ( Y > Y Salll) ^Ljlp-NI ^^^J-l Ju> ^j j-Jb^jJl oUI^} i yuu iL>Jl j_^p 

3_jSXJl oljaL?«il ^uil^j (i^-Jl c-uLSCo ^ oLJj_Jl Ja^j >^j-^\ v_-JlSd 
V^t-jlj . (Y • n SiUl) ^U OlS^ ^ ^ yill cjUaUJII Jf>— j'j a^^JIj 



Jl jil-j ,^1 ^.IjVl JiUu IJL» . f l+lNI -u^-jjj JJjJI je ci^Jl a»L. Lflj*- be f Uidl » 
Jl>Jb Myr^l L-jlir aLJ." 6Lw> Nj6U-All IJL* UJ lAi^JLaJl U^. JIM ._^>^ Jl 



rvA 



g^JLU Ol >Jbj . O *r SaUl) Jji-I ^UU j^J L*_p JbjJ SJL. >U^>-^1 
rtij OjJlill ljv^ac icUJl ajLJI Jbrj 1 _ 5 1p ioUaiJl aJLsaJ-I f-L-.^ j_^ jl5 ^j*A\ 
<££!* ^i tijj\ Ic . iJUiSJl ikLJl d)_^U /»1^>-1 ^yuu JjJlo ^ ^Ai iuJ Y*o 

aL^C «1W /j" t LjLsa-5.ll ikLJl j-« iLstfl 4-j«Ji oLxJl AjLJI 01 ^ i*#-Lvi$l 
J} villi ^ Jlu— I JL3J qcjLJ»jJI uu J*fljUl jjJL (5UI ^LiJl tlA^\ \J\ 

IJL» ut ^1 . (V Y feUD^JLdl iJL^ ^ JVa-i— H\ oW^} ^ JL^-i ot 
-daJL, Jj2s*jdl ^15 ciUJL. Ji2ii i \\ S \ k^> LJjj Y V JjJbco ^1 ^Uix^-Nl 

JLp SjJj p\ aLuci ^LSU JSUaiJl ^-jJl at oL£Nl IJLjJ Ijj^ JJ JLij 



t JLsUi* *jJ»j ^jf uilk l)! 6ji i»l*Jl <0LJl j-"ljV U^»L>- Jji^JI t^li 01^ \ A • A »Lp ^ (t) 
,y .t^i; 7*^-1 <u£».x SjJIj JJL»«iJ1 l^J- 1 ^L^J 'enqufiteurJ Ji»^« Jj*^ *ii-ij>- ,_,! i)l£i 
cjU^Uo^I oji^I \Ao"\ fc-i^Jjj \Vl>_)JUJ LiJ»j (i_j) .jjis^Jl (-5 *ili ,_£*»* L»Ljij»ip 

i*^»»-* jJ'j'* i5- l > , l i^j rW^" *^^* *i^J Lwil>- jJb^Jl (_ys«Li f«t-j»l j i *^J-I «Uii JL>-1 
OjjLj JjJL«-ii Y * • • ii-w_j-jjj ^,j» jiUaJl WAj^JjOjJLiJl^ IjL-^lpIj (i) ■t-ila.i^i'ill 

i «juge des libertis et de la detention! ,j~J-lj tZjU^J-l ^^Ui ^^^ ,y>ljj cJaptj c JJL»*JI 
Jj«j u5 »-j_ r » ^I'lj^rl \ /WV Silil) ,j-Jj ji tj-Jj <Jj' "-j-S^ J' ij~^J ^fJ "^ r*^ - ' ''-** ■ A=> "' >*J 
-•contrfllc judiciaire> i-JUiJJl JjU^I ^y ^s> J*i*vJI ,j^l-» ^Uai 11 ! ^-amIj i(LjJLjl»j 



L^-jlr M Ji J-J^Jl oUl^l £*jf ol (r) i5^l IJU Jut jj^ipI Jiij 
Ol U^i Lf^aju SUjN ^jSL^i)! JL*aJl jj>il» i-jJUj jJ Jj & -u^ixj jJL>*j| ^^li 
Ol Lo^.U^y ,y -fLf^l <-»> <;LS^I ^s-^i Jj ' LsL^j ^-J JJaJU •juUT 
{. LJUI L^Ulp! jb-t JJ j^ju Of j JJUJI o W ^ JU£U j^5J ot LS*~M 

(^ip ljj+0A» Jjixdl Cjlfl^l (j^XW Ot ^Ij^Ml IJLa ^jlp ij Jij . A^il aJi^j 
L^jjJL*- jJl (jJUJ.1 Ol "-ij-S" Uj! j JLii I cLUS *»« j . UiLi»jV e^^-P t_JJLo Ol <d 

M 3j>L ^U J^j-1 ^1 ol UOpj jnSy-l ^U Ak-,!^ ^ JJjJl jjjljb ol lilt 

l _ 5 iP aii . LJ/ ,_,» 1^ Vo*- jtil JL* JJ>dl ^IS ^Uau ol y\f ) <y A»ijJ!j 
jl*j a.>.. /i , u JjiLL* oxp 4-w-j^l M£}\ LjJSoJ. Jj^I (j-^-JjJl Pierre Truche 
0u t-JIWj t jJL>«xJi ,jJ>\$ t5 is>»j Ol ,_,* <t»l tf- jz~*dli iJjJUJl j^J! a>jL 

L^l& JjJLw Ja^-A; JLabJl 4jLJ| *UaJ>l JLp-T J} JllJL^Nl J--i^l)lj JLfrju 

uilviij t frLsAfl- U ^jJLp Sfl ^r-JUJ.! «jI^«j ^s*^ ^li ilte nu^j ( _^>- ( _^»L«S/i 
U ^j^Jl ^iUj . (f ) ( »5y-ly J-J^fc SUiJtJi J| JL*« Ol J-i N ol *Jli 
L-^li 0j5o Ol (j^JLiJ ^5l£ M ij (<L*a>JtJl /»UajjJl) Lo^jjjJiJl pUJ^j aU*-l 
a-w>cj Ol jlj^- /»Jbu ^^^^axJl tplij . ^'^iJLi'jf I J-i-^! <A-bjj aJ\ X*~jj 

iiUjdl JsULl ^ji P-Ualll <kL«j jjSIJj^VI Jji^jJl Ai-tj On (j*ij>ii]| (^li 

Merle et Vitu; Traite" de droit criminel, Tome 1 1 , 1979, No.25 1 , p. 354 :^>\(\) 

Thierry Renaux, op. cit., p. 441. :Jai\(Y) 

Dec. no. 80-127 Dc des 19 ct 20 Janvier 1981, Rec., p. 15. (X) 

Serge -JjjLltjLij i\,y \ W *u- JLJj. TA £^1* JJ \j>^\>A^^jj^\<Z i x*-Jil\(l) 

Guinchard et Jacques Buisson, op. cit., p. 564. 
Fran90is Guichard, in Les juges parlent de Laurent Gretselmer et Daniel Schneidemenn, (o) 

Fayard,1992,p. 184. 

Serge Guinchard et Jacques Buisson, op cit , p. 564. ^ aJ} Ijli* ^J\ li* Jol\ (1) 



/.JlP *1p ^ J^LJj 4 *^sll Aj^t^J «jLL»c1I JJLlI ^ J^aiilj (j}*i»cJl 4jU»j jju 

ip AjISJI iiaJLj 4jhSC>»il oUaS Jij-^J f-« aJL»IS" jJJL>«lJl ikL. <uL*Jl SjLJI «1« 

^ya^aio. jL>*- ^Jj, 4»-U-l |»JLp JlSlj Ja^lj ji-jLcJl Ji* Aj>>JL] SJLiU JUp^I 

j^U j oUJI ajLJI Ua uuJLsii jjjl*j>j *li^L i-Jltj i ^Lu/ifl Jji>^U 
d\ Jip iSj^JJoJLaliloUl^^ldlJi^Lc J-ixJli*^ JjSlI Jjii t( *5iM 

ill ^1 Ajy>«iJ SJLJil olo-ljJrVl ^^aj SUJl iJaJL- i*£»J.I ^,-^li ,_,)). JLjju 

tUUi cJj>\ lij, *^ll ^^ «contr81e judiciaire* -LiLoiJl iJ>LA' oWjiJI ^^bu 

«lJLp jJLL jJ>-I ^tf (j^ieJ (1)1 ^ji* l^ jl,_^ <J^l>all Jl J-i-S^JloljJ^vSi 

^Ijl jLu^L. 'juge des liberies et de la detention^ <_>~?J-lj ^>„j^-\ <^>L» 

^1 LfcJ JUijj ^yJl {_5jj>^JI ^ »&~\ ^ dll^^iJ-Ml «JLp jJixjj ; ^j e-iU jl 

.Oh*. ^\rV5iUl) ( >L&-Nl tr J-l 

^la^vi (3jiV<H ^ ^Luaill JjIauoII jjSLU o Y 

^UiiJl OL-vaJU -^JjJ ^lir^'-? (3j-to*U «jjjl*»Jlll 4jLJ-1 d\ <.j*$\ /«i!jj 
(jjj iJjL* JL* 4JI JLai i^j-sfiil jjZ*a>JS\ ^J[ L^>-j li^i . jjJLw-^Jl <uip (^aj U^ 
5-^aj^JLll SjjJ-Ij i-ulll Cjlf-ly^^l il>Jl Js*j JJL>Cj L»-i oLnJl AjLJIj ( _ 5 ^>Liil 
t_a.*.5vj L« jAj . J-5lJl (X-^ jl JtJ (_jL AjjJ-l ^Iw^aj jl ( j-«J-lj jjljJuJlj ( j^iJlS' 
S^sLiSJI j-».. : Ja.ll cjJiS'u aij . (jJLpxdl ^U iL>«j| j»^s>mj *J jji— jJI ol <GlS ^ 

JlSj . ioUAill ifJL-b OUJI i»LJl l-fl-^J ^jXju La jA 4 iLlUdJ i-f>- (j-s jAi V[ 



ikJuJl 0_^L5 a^SLs-^ ( _ y a*j JjJlj^Jo ^Ai iuJTo JijOjiUJL^IIJL* JLS'L* 

ijlll) oUJl AjLJI o-IvLpI (JLp ijLvflill 4JUaJ-l J-L--} ,y AU-*aJ U-i i-lUilJl 

^ *) i^-UJlj iJ^ 1 tij-i^AJ JjjJl jl^JI J[ l^rj lij t ^\/| ^Jljj . (IV 

*Jj>- jji-l k__iU^a jl j^li f Lai 4-£-L2j <«-«>»j V^T ^*-f" J* ^ i^Jr* 1 -* jl '4^P 

SljLAl jl U.U9 ' J^2>cJl L5 ^li HaJL. oUJl <>IJI Jj_>>^ «-Jj>- ^ i-iiitj A-SLai 
eJLJoil oUI_^-)ll SU«jI J 4-$Lai iJaLu L-jLf j^JUJl <dj>- y, ^uj ^UJl (ju 

A^i^Jj CjJ51 IJLjJj . jjJUJl Sji LjJ 5Jji aJUj'I ^ya>^ jJ*j l\'\A\ i^j j^a* 

. <%'U* iioL- J^UJI l^ Ji kUl aXJI jl Jp jU>l 6yJ- <*jjj*>n 

oUI_^»-Vl jjJli jl jJbujdli i»LJl SjLJI ^Lai^-I j^pju lc Ail J dJLi *^j 
l_*^-j! Jj 4 JsLx^-Nl (j-^J-lj thrill J a^LJI aXJI iLL- jJLLj J a-JI^LI 

(L^^}\ oUjUil J^-~o"j a-£L^1j a^JUI ofoUil a\JI^j o^-l^ll 

• (Yj Yj \ /Y • 1 SaUI) 

^ Jj^idl J*j>*j ^ AAY ai«. jiLMflJl obhJU J^wi^ j_^li 015" JLij t lJu 

a^uji iui cJ^ Uj ( u n ^1 n r aijii) oLbi-i jl ^i J oujuui ^ 

J*Jj^ UjjLi jjJw JL>u ^LvaJL^-Vl IJLa i!jlj-« ^ A-obJl ijLJI Oj-oJU«lj 



CEDH, 4 Wc. 1 979, Schiesscr c/suissc Sdric A, no. 34, 828. ( \ ) 



lift ^ S SjU.1 cwai H t Jaii oLLJLl ^ *JL>-)Hj J-i^JI i> ^^1 *-;UJl 

«jUi Vj lA> f^ 1 u > Jl °W 1> ^V 1 ^-> ^ a * dl ^ Ji 

iU* VoV j^ij OjJli jJUo (^J ' L3l_w> y_jl ijlL^ai ijj>- ila**iljj oLL^-l 4a_£U&j 
^^ilj i-«L*Jl ajL^JI (j^U^iJ^I ,^-J^-^Vl v—— *-i>^j_ j^ia^jJl J-«-5r t5JJ\ \<UY 
^L; if±\ ciili JLl. SJjJJI o^-~^!j . *JL-)U pULIS" ^L^lVl aJ> JLp 

t-iLi ^Ul j^-tt'-H ,j^«-! ( y , >«i Obllji-I ^i iJU-)Jl f-LsAJ £j-^1 >^l II* 

^/uu oiJ L. *S t oUJl iLJI Jl ^Ui^l J^JI xJ\ Ujlp ^j-JII <jj3li)l 
^UJ^ Sbbil Jjji* j* ^U^iJl OU-siJl lifj ^-LJ.1 iJjUJ. c-j«i:jl ol ol>^aJl 

^jUi ^IjJi <ji Vi . 0) oIpI^^i UJuk^-j i«jjuu ^jip ^^pjb ^"iii a> 

^j . (T) SJl*.^l ,UJ Juj as^ o^a^U t cjLLJLI i~&~ J\ au-)ll 
v ^-j ^ 1^1 a_^p ol JLi u 5>ijJij f iSs-I ifci o>u. oIjUli ( ^sUu. Ji fi^vi y> i^Ju-1 ^1 

iiyJl 1* jj^-j (jj SJiSLiJI ilj t oUULI i»£>J. iJbLI lS^jpjJI JjI jJJjj *>- j ajjtj f -i<« jiy^ll 
iLJ.1 tUb-^l jliJL..< lUli. _^l) . cSjUoJI ^ J-vaill j~*-h ,y LjJ* «-Jji U £• i_—Ls V 

iU? ^a* jjjjj Jji»cJl A=rljj ^li j_)>-j _j* *Jl=^)/l >Uai u-L-1 d)l ^\J\ II* «>?- ^1 dtUj ( Y) 
l^^- ,y *JU i^Jbc N i*k»J.I «JL* >-Uai Ci^i !uoL>-j i oLUiL-l i*^-< Jl (Hjdl <JUiJ ilaSlI 
^Li JJ ,v4i>-l»«^ o jM *jLj JJ jJI J-s^ J^- ^UJI ajU j Jl Oct! jil oris- Olj t f>^jll 

,_,• i^L-I Oiki ^^LP *5y-l j_)J>u M J l (£jf-ii\ fy*i>y> ^ rt-^-l -JUL** JJ-*JI jiJ-«J (ji* ,_^La)1 

TAT 



SUaJllI ^A V*Aj aJU-^J j L *. " ...-* {ja Oj&j ^_stfl» 4.L £ ..iJ t^Usil JjJbcJl i ya*J 

d\ J* ■ < m Y fc- \ • V ^ij OjiUJl) ^LjJNl ii> ^ OjSo- ^.JUI iUiJI 
rtij dj\jL> jlj-SJl j*W»j 4 SjLfJl ,_,« c-j>Jil Jl5 5JU-)II f.Uii *UJJ cjVjL*.* 

tJjJL^Jl SkL- oji £^>-J tA_JS'<JU-)fl4Jb-^ t yjf l- 5Jl)| HA* cJ W* 

p! (*Ip *U-0 oUJI iUl y> b\S\ $.\j^ ji^Jd £^U t oL.Li-1 ^i i)l^>lj 

yiljf ^ j^JaJl ^l £* ^jj JlJiNl J*2>dl ii^> ^ ^UiJl OUvaJl JUpU 
l5 Jj> «j-saS |»^pj Sjj-ill iijjt ^ SjJjCL* iAlbuJ.1 »e^L| <aS>u> aU! JJL>*J| 
. (oUI^-1 Y \ • bill) t^^Jdl oljy «^j V Ol oLJl iUI ^ _pUJ| ^>Vl 

Vj * obJl UJ| UjJUrf ^1 ^.IjSfl J} JL^JL rj -^i-l jJU lu« ^jJl*. 
K*l <y> jr 1 ^ ^ ur^^l <y j^UJI j-Mi U*J| i,Ui c^LJol ^ 

.(oW^lY/Y«0Silil)J.L^Vl 



rAi 



^j-aJl 4-obM oUI^j»-^I OjJU viJUi JIju oJS\ JL»j t 0) <jckLJl ^ £<Jrl 
Silil ^ Lil JlP 4^-1^ (^wall V 1 ^ 1 >^l^>l 0>L» ^j . (Yro Silll) 

^ U^-Jij j»L^iNl 5aJs>j (^J i_i^ab j_;^jlJI IJLaj i «4_«UJl ijLJl <i_Jjjj» >»Lj 
t f L^jVI JU.pI ,y J^-p (_$L U^kui ^1 (^j^jJI cMi ^ aU jJ LJ viUJI OjSu 

^li ^j oLikJ I ^JUL" j\ i ij^i\ 4-oJlJL «U^_p1 j\ jj^J-U *^ll i-iiSo Jl» 

Crim, 28 Fdv. 1828, Bull., 51; 5 D<5c 1903, Bull., No.411; Sept. 1905, Bull., No. :^l3uK\) 

445; 20 Nov. 1925, Bull , No. 313. 
i*£*^ o^ jlJU ,y iil^ii^lj oUJI iiLJJ ^UJI OL-^I j_^J- ioj jjMl i^S^il cJbt JJ j 

^^s- ijjl-lil jji liijLiJ j^s- ^yjfy n^as- oLOl <jl~Jl cl)l ^LjI 1 _ j Ip t OJ_)*<aj _^»u _>Jj l jA*Jl 

(CEDH, 30 Oct. 1991, av6t Borgcrs c/Belgiquc, Sdrie A, no 214-A 



01 <L«L*JI AjLjlJl j ., <J»1 jj->«J 4Jb A_w^J^jiJt (jAlJl <^x-« i ' ■ r » jjj . j -W .-J1 

<^o it >j N «u! lilt Lg-oU iUl Jix 6LS- ydl A^SUil ^ ^ L^U J^ 

W* ls^ V 1 ^ ^ 3j^ ^J • kl*JI iLJl JUpI j^ J*p (^l LjjLij *li ol J~- 

L$-J j^j—1 ^1 ^jLeoJl JS" ^ UaL*^. ojUxpI oLJI oLJl aJ_^ j|jj>. - jlp 

. 0) i*SUJ.I oli ^L.1 oU)i ijLJl iLkji bj4S\2}\ 6j^Loj 

Juilj (>p j*4il v 1 ^ J'j^ f ■**■ J^p u^Jl J^>- ^ fail IJLfc ^.iJti j^l aij 

oIjLlpM U_j*a^ *^il laJ.1 lift jjp obuytdl ^ytju Kj^ Ju* t iiUS fmj 

iiaL. JjjiJ jj^. ^ yiV I ^^oxSI li>l £jjiM lAf! 4-*J»t Nj . oUL^I ip^ 
-LUL- LjLpJ Jb*- Jl js$ V <cl UU» f L/^l !JaJL. iiiU*Uai*l ,y U*-* *^-l 

(JjjLi ^ \ 1 Silll 4_Jp C~^J La l dilS JljLa . f LpVl 4-J> O^L; LwJ ,*&M 
_JaJ JiP ,jA1JI 4-*£>c*J OUL^-I i*5^a Jj_p^ ^ t5j-sall V^M °^l>^)" 

^ iJLi-l iSj-^ 1 ^ky*^. <J-Ua^}\ <>- 4Jllil Sj-JJ ,yikJ| JU ^L p^jll 

Ljiti tf jUil ^jij ju^j t (Y) ( ^ Y j U ijllilll) jJL>- uu^jl- jl SJbJbr- *sljj 

Crim., 17 EKSc. 1964, Bull., No. 343. ( \ ) 

(j^Lii J_stfU-l »K»-S/I *^*j>- i_jjJiLl _>_vajJl ^jLp lJj— J iJU-l oJL* ^j ij^J^uill oUljj^^ 
J;J-»iJlj ^ Lji'i/l ^ li . l ^j «JL-I L g. i ., s a. - Jl SJLp- ^ <L*SU«^iJ JULji JLi t)jJUJl il liili jLLij 

. IfJli i*X«J,l ^ JjiJI ^ O^/j .l.nT..,; JJ5>^iJ k-JJldl 4*SJ»J.I _^aP (jt jLxpIj 4 ^iJii'i/l 
_Paj|) OoLiJI iLjJl (_S_j-^ (jcJaJLJI ^u ,>i»-s>^ "V , -^ 9 - l i-"ljJl J-pljjll /j* L^-j^ Jju L« _jAj 

Jijjtvn^^ cY««t J. iLjSULloUl^^UL.UlJL*!^!^ ^jl^oj^I jupj^JI 
LLJI iljoJl ,yt USUw Jl ilb->l UaL. cUk "il jji^dJ .-.aril c^UI j-^p Ol J~ Ji^N 

\ \\> tj ^ < o ^jj o^uji ^ r /r ioUJ uj. oUJi i.ui l*. ^^u *i»LJi .i* ol jUpI* 

. ( o A t j o AT ^ i JjUI ^r-jll) obUrl S*SU. Jl aJU-^I V>* li-^ 1 



J . (X i Y /Y i I olll) ^UiJNl x* Up ^^LJUL ^L, ioLJl JLUl J} ^1 
J} J-*i V t ,^-ij {\-£>l\ j&L* ju J-^AJI l^c J^U} Jb.-^ odU-l OoU 
o^iL jJl cSj-^JlSI ^ JsAiJI cOJLc N i«i^Ll ol lilt *UwJl jUj ^Lil ji^ 
i^>«JLJ j_^j iJULt ^ flkJl Ju»- oljU^V sIpI^. *j\ N} .^U^l l$_i 
i JU-I ^ |^jdl ^jl* c5j-pJJI (>-£ Ot i-JbM ^ iiJU^a j] aj^l>- c-jJj IS} 
. (oUl^l ^ /Y i £ Silil) p4il £l«, U*!l UJl JljSt ^Lw Jbu L^i ^j 

i SJLjJI CjIjLip^I JaJusi» C*£ *Uai)l iL»*j ^LJ,! ^jJL>»j JLii t dUS *^j 
JUL. . ^l^ill Lfci O^-IU ^1 (^jp-Ol ,y J*aiJl J*- l«iUJ.I Jjj*J Jj> ^ 
cJ^>- JL2i t ^j-^ail VbJH oUI^-^l j^li ^ Y 1 1 SiLLl <lJLp c-^aJ U t dJJi 
. i— ist-l ij iiJUw* jl o»^f coJj IS} Lj*i (^5^-lj (^jj^JJl *jj &JL- i*£>«il 
IS} *jf ,JLp liwaJ JLi ^^jjill i-J^' °W.r?"V' <^L» ^ TY ^ oilll d[i U^jfj 
(j-wjSj ^L oLbwi-l <^&*—> Lw,JLf ^ jj^U-I JLs-l ^ /.IkJl J^Li} «ij 
^yii -Lij . -Cj>_S'L>«_« cJ: <, j_a >/l IJLa *>jli IS^i 1 4_«JL=L-I ^ <u>-|^>-^ 5_«5^J.I 
IjS^j olbM i^£>w« Jj_po" JLp tSj-sdll i-^M ol^l^^l d)jjL» fjjJLi 

J &y-<&\ tj J-^i j»- V 1 ^ 1 s j-»^ o*^ 1 J^ ^ %j*>Ja j&> ^ u^Ji 

iU^ Jicj ^1 Ia*j .(^jU OUdlil) L^&j^jJ ojl_^" ^11 oLULl 
Ol US^-JJ ojU-1 jl5 i-IbJL-l oUl^f)!! 0_^U ^ V • A S.sU.1 ol ^*-^jj 

^ Ouil^ll jy jl J^i^jJl ^ OJS ^1 SiJLiil Oj^l isLwi^ U^jJl JjbJ 

^L <ipU^ j--^>«J ^! A>d£ olj i jjJdl IJL» J} ^1 <^ Sj^> ja aJU-I oJu 

(1)1 ^ ^yaiJl i*Si^. pLvii jJLl^I JLSj . dJLJS lJlJs IS} JbJJM JjJUJl l J* 

5_jUS/l iailjJl ^. OjX* jJ! ^Li^Jl ^1 Ha ^ SjJLill vJj>JL ajyg.Sll 

. (Y t a i»U|) ^jpjJi ^k: ^1 fc^Ji ^ ij^p ^jUp! j^l J \^,\J ^ ^j| 5_jyL| 
VIO-I oUj».y I i^li Lpyi ^sUi ^ y.j t »UaJI iL^ V L»>. Js. *2JJL j£s M ^JLI i JSa 

. (jSUaiJl L) U .. / lJi U«jXil '*A-^»_JJ *ll J 



UUl ^1 U*l^>ll W>l ^ J^JJj ^^LJU-I r L^Vl orj ^1 Jl oj-Jtl 
la* ,> j^SlI i34l> . 0> N ft Jc-^ J^t I*a-£- Li> <^~-*l *lj- <■ m^I 

^yti.1 (^ili; aij . ^^poJI ^ J-^ui) <J-U« ^Je- <*5UJ.I Jjw>*j br t A^i\ 
j\ sa»a>- jv»Up A—JULi <_,» Oj-$ii ISj. <ol «bj* U ^ l ycs i dJLiJI IJla ^^1 

£**^" <_*** cij- 5 ^ i^ib. ^ j-^LjJI oAa ^^ ^J ty \+Ss>- J> Ljip aUipNI 
^-Sil fJAi-l U~< .til Ji»-}Li . ^^ji oU^l Y /£ YV Silii) ^^^aJ-l 
^s»b«Jl jj^ii J^>w Jal^L ^^1 fj<sS\ JcS\ aJii loJS» UK gj**l\ 
V » A Jilll ,jai j~J& &j> L;^» 4 «J}k>-Nl IJa ^j <ct ^JLp . iJUM ^i sjuai-l 
4_*K Jjju t^-^-jj I* t t^LJ^I ^W>- la--* £* ^jU-xi N jj^j ,JL& olp|_ r >-l 
^^Lp ^ f+A\ <^3 b\ ob3-« If ij~$u* fj-u Lfii JLp Sill! «Ju ^ «c~_s» 
ajJIjJI «^ dj&j i-ai-l jy A*il jll ^ J jJa>ci\ ^ ^Ji; j^Jl «JbJLi.| jv»bjj| 
i*SU<. cJlS US' JuiJ-l f U 5 ^ 1 *=TJ Jj"*^ oU&Jl jl *JU->1 ^1 ^ SijUH 

i_p J 5aja>- Ujj AiLsis>| liili ( _ f ip 4_^jj^j Ml y» l>ji£} U J5"j . L^J . i ^--" ^j 

olj t jj^tA-L <_il5iJl jl ajU-MI j>»I ^ SijIjJl tSj^aJ! ioij ^ys i*&>«il ^Js- 
^ \'i\j t iJ^jliJl LjJLstfjl a^>«j oJtjJl «JLa (j^axJ: 01 L^JLp 4-->»j 3_*ioJ.I 

j^ jji olki! a» 0j5j U>^ 4 UJlp au«j jl U> J-^a3 c5j>-I ^Sl*j y Js2*^i 

Merle el Vitu, Procddure pdnale, op. cit., no. 732, p. 847. : jliJl (X > 

VAA 



aL^! i_*Jlj ^ OjiS oi Jb ^1 SJuaJL-l j^> L*)l 0^ * f LjjNl ikLJ i^jbr 

. (0 oUlyri \ Y j \\ uJAlltl ,y l|J* ^j-^il ^JL^dl oW^J ijli 

^ShW (JeSa-oJI &£jj ^1 &1I05 £jU JuailU $ 

,y J^iJL ciKll ^UJI ^ ^ J^i ^Liil iLL yiU*)!! OLwJl 01 
oUljj>-J JLs»-T S^-iiL^ o^->- {y> L-f^ A. i . . - « "U-^a>«_Ju SjSCi (Jjj^j ^ (_gjj>JJI 

A ^ j^L^aJl OjJLSJl ajj_» 01 ,^1. t (Y \j uk L J l 0^ £-»-sM j-k*<4 J-*LJi ^ysu 

jj. (jjpjiii au-j, ji ^1 ^uij <~^j oi^l <^iJi ^ij^vi j^xJt ^^.jlii 

Lw> (J^JUx^jI Jjj . AjU1_^>"1 JLs-b <WL*J jl <dS" JJ^mjJl iJLjJ X>U *lj->w i«i : c>mil 

j^i ij^jiW ^j^ujJl jj-JUJ.1 f.Lsii ^ *&>-\j ,J*A>el!l ^^kLi Ju J-^aill IJL^o 
dUi ( J i ij> t llJ ilaJL. \.$. a ./>ji ojj^til ii^ 0u jji Oi 3- ^ W A £u- j-j^-i^ Y If 
k CjLjJL*JI aJL^J jJaJl liJULC V *J ^J t oLjJLJl JLj& (jje> JjAJ- ^ J>-J^l 

. ^"Ot^Lai^o Olyl UJLiJj Ajjidl 0^ 

01 ^jviUJl ^yJU *XL£ <*Jl ^ ej^ U-J IJLjil |Jl& ^ (^j^ai\ OjjLill j-^P Jij 

SiUl) <JU)/l j! j-todl JU^I ^. J^xj ^^jUI ^lil jlS 01^ lii j^l J dljiij 
oS ^UJI 0j5l Ol J»jiii V 4jl ^^ iLUl IJLjJ 15-kij . cjUIj*-! (Y /Y * V 

Serge Guinchard et Jacques Buisson, op. cit., p. 244-252. : Jti,\ (X) 

Dec. 78-98 Dc, 22 Nov. 1987 Execution des peines; TCP 1980, II, 19309. < i) 



J p&U Oi^jij au-)ll ^U aUJij» SJ^ljil j^aJI ^ Jji ul ^UU 
^ * ^ SiLJJ LLi» < u --»- Ji JjjiJL— I oLSjU a!saj>- <» j . b -wj j! ^jil jjj£ >».aJb 

iL^- <l)lw> ^»«-» j^-J *&Mj JJU^Jl JfjL&j ^ju ^^a ail IJLo Ul -^>-ji >A*J 

* ^ ^*j . ^S^I^JI ^1 ^i J-^bU UU-^ dJLS JL? Juu U^ * v— *** y^LaJi 

IS} <o! JU- Cwa) 0* ^Ul_^| \M i>\i\ Ot ^ 4-Aij . S^i^l J*=>ij »-UuJl iLs- 
J tfj L&>±\ 4jj£ iSJi\ jlifS\ ,j*L>dU blJUul J-Jb^l IJU JUjj . «u-i>«^I 
jt ijAij* JLALi P-U-wi j] t i*5t>J.I jJU IfJ *i ^i _^P iSj^-\ «CjJU ^ AijLc* 

p^>o i jjJb^Jl ^LSj i-^U-l ^.iSCj-bU ^so^. LsUxjI LLJ*^ Jbu ij oUl^ 
. oUlj^J \ /\ \ SiUJ UJ» i*5Uil ik-lji ^Vl S^L. 

dfl^)ll OjiLi ^UKJpW djU 4Jlp o«^ L. tdUi JUL. . <JU>p 



Crim., 25 Mans 1935. Bull., No. 35. : jA\ Ua J (Y) 

Thicny Renaux, op, clt., p. 344. : Jlu\ (t) 



:>j^-iJI ^ q£M <J oLkL. ja JJUJI ^li *£k U olio ( j J ~A\ *jLJL| 

jl«JJ> ^JJl jA -UP ,^1 J-^aJJl jSl i j^-l J c*- 2 *^ <JJ-^J UM J-sdiJl fx-» 

^ Lali iiixi*^ jj^j 4 uyi-JI t-jil»- ^ jl jj_siJ-l ,jp JLftLiJl pLi^Lj X^>\J-\ 

<uiU- ^^ (1)1 *Jj t <pI^JI (ji IjJ- ^yvaUll Uj£j *iCJ-l ^js^li iLo- < Js- o.Ujj 
Jjbu of ^UUj . (oW^st-1 r * Y bill) JL-U-I ^i 4^L.I ^ JJi ^1 JLp 
^waJl tyjiUJl iJU^jJI V^* p "/' SJU»Sll 4*fJl ^ SJbJi>. *5\ij SiL^ JU^Jl 
r * A bill) U&JJ f UT ^Ul&Nl J~Jb*jdl <y c^jJ jlS £jli^| oJL* cJlS" IS} 



r^ 






o_*k pS t i^UaSy I ^Ull f U Oj^pUJ^I ^Ujj 4-~j£!I JU-j ^ ^J* 
jj- -.\\\ L^lp j-^j 1 A_JjJLLi! aJjJlSI J^-s^i ,y J-*»*-£ ^ ^ . .W il ^LiJl S^i 

J£J ol J^ ,y^ ^ IV ^ iL-. jiLsdJl JjjJL| ^jwall j^i.-jdi jp aJj 
-olll cwi jjJ.1 II* Jj ■ O A SiUl) ,^~k)l c-^li Jl ♦UJNi j*- jJ^ 
Awli <y ,j^-i ^ ol jj^i N aj! JLp < U SA) JU*)ll j^l-JI ^ Y 

cLvfllll J^liu-I U^Jj! 1 uU-"^ jjuU^» j^jLp ty^JaJl frUaill 0lw9 az«oj 

e-LiiJl f>Ul SljLwJ.1 IJL4 U^JCj t e ^^"J 

Nl 6U£& t »iU-j ^JubJlj ijju^l Oi^ia^l u^ frUiiJt J}&«.l tf> L.1 
^jJLp elJCLpI JLxj 4^«-« ti^-i iJUflj fj+P^ ^UdLl^l ^ J^--^ JSj . Sjt^U 

\+~J>\i Ju ,>« (S jpJill ^1^1 JO ,y Jit JJ J*tJLdl li*j • «aL>.j *bUi-.l 



The Review of international commission of jurists; independence of the judiciary in Llaty, < \) 
No. 10 (1973), p. 34. 



-t-fij- JU>* jji *^j U-i OjJjUjo N Iju-oj^ jj—Ul (1)1 jLi*L> t 4JIJUI jt^J-LsA* 

l^Jb^p j] rt-fUdJ oLf>- tJM^-l; iibJ^. JpIjS ijsrj djz villi J_j>^ Vj 
lij VJ iilUJJ aJLft Ji^ !>U <. SljLil IjJ. iiJUw* <iJUi jl*j oi op i I^pjJ jl 



00 



dji JJUii Sij* iisO, 5JjjJll *>JLJ.I Cj\jii\ J»LJ> ti- ^y.Lsaii-1 J^Uaj ^ -■- , vA' LwJ \ 'lAV 

' Wi Oi-^ 11 V^ 11 ^ <> i^ 1 - 1 - 1 ^I^J^ 0>L.l*JI iL^Jl gjid sjUI ijSLoJl JuUil ^Jl^. 
^U^l f jL OUj ( L«ilj-S> iw.li.lj ^J^i sjljjj iuUl LJUJI ^j.Uilj oluULl ^^ ^jl 

jvJidL; (H-Pj-^!- ^Ji i-J^Wl ,>• Ji^ll IJbb t/ aiu Ci\ Ou jjjfo ^ U i ^^-iJl Lj^Li ojLifl. 

(JjV^IY* • • fc-^K-i^l J LU iuj^-i) yjUju iJ^li jSI^ jjiU-^^S/ ^OjaUI 
pij va«JI J ujiljil iyji-a JLp ajLSjJI J>5 ^Jl) iX^JLJl (^S^Jl i»S^. aj c-^i U IJU ( Y) 
(Annuaire International de Justice constitutionnelle, 1999, p. 436. 



: S-jS/1 Jsj^iJl <ui ji\j£ ol y^j LjuJj tLjiii] jj£, ^ 
:^UL l^Wa^-l JbJbJj 5^pJi,l *LtJj_^ 

t ^Ual^Vl J*l_^ij ^UaJJl ♦JaiJl Jlelji Lg^.j i V^-l oWjj^ll JlPl^aJ 
JbJL^j o>i^>J.I uLioJ alii j_* ai^^^cll o>L*Jl 4J_pIjJL O^LiJl OLi t dlJJJj 

SJbU^oj aLo S^ j Awaliw. 4^5^ ^ jJ-l i^i J£) (1)1 (jip \ ^"U i— jiUall 
el* Ol cSjLp dJl ^yixj ^lij . (ijbVl l^-stft ./i.T-^-l <-^L>»j . l y*Z±£ AjjW «^^- 

. <r) ou r iJl aUJI ^ Nl Ujli^ jj^ Nj ^l>c^ 1jt5,.3.>- ^i jjy; 6UJUI 



: <JLki)l I ijji- Jl i»SUJJ liUJb c-iu ( \ ) 
(C. Cost. 3 maggio 1963, m. 50, Foro it, 1963, 1,857, Giur. Cost, 1963, 471; C. Cost., 14 
Novembre 1979, m 127, Giur. Cost, 1979, 1, 1032; C. Cost, 12 Giugano 1983, m. 
Gabricle Pescatore, Givseppe Marzlale, ^ *J\ jLi-. 164, Giur. Cost., 1983, 1, 915.) 
Francesed Felicetti c Carmelo Sgrio; Costituzine e leggi sul proccsso costituzionele, 
Milano, 1992, art. 25, p 25). 

k£*~j. r L.t bj£ 5**UAI Ol JL.UI bill ,J MVA i^, OL-J^I JjSi- i^ij^\ *JUrt1 cu^ (Y) 

^^j^SlI plkJl . &j5jS IJjJ^J jJaJl) c)jil2JJ liij JJ {y C *t ;j»*X« j*J> 3,1,3: • i „nZ<* 

JjjJl JLfjdl tf. jiLsaJl <bl—J)/l Jj-iJ- ^UJI ai>JLj j_,_ii. JU_..6Ljyi J^^i*- iUJ- 
TVi^^U^jJjjtJjVliJJI t(UUa J jJj^l J ^.^l4l fJ LJI CJ iLLJloUjJUJ 
C.E, 18 Novembre 1960, Brechet, Rec. p. 639, C.E, 14 Avnl 1961, Chatenay, (Thierry (V) 
Reanaux, p. 284, Baribant Rec. p. 234, 285). 



:l>j*y JUIp jJA Uij lf^Uo^-1 JjjJ-j U^i *.UiJ|_Y 
La iAj <. Lj-^LvaJisM -Aj-L^j (^"L>J,I *LUl sbl ja OjjLSJl 01 fJLSJ L<v-J> L\o 
ijjju 01 v^i {J°\y J^* ■ -r" *' '^* t*^ 1 •■ 5 j J ? tJ " *- a ^- p » J - p ^» ^j^j o^J-^ 

■kjlj-s* OjJ *V-* cSj^^ OJLiil (^^l i«il>** Jl ^jA^JaJl 4-^1* ^ (»^-J.I 

4jjjJL*uJlJl 4-»$C>lL| a3JLS"T L. jA I Jl*J . 1„.A> ■/*■>■ LjJ CJL..tjl i*So*-« JJ Ljl&J 

J£! *il JL* cwl ^11 jLk> I (ij^^-Jdl (>« Y SiUl ^ 1 .L-Ja: *Jlk)ll 

j\j p\~£&- y i\ jlpIjS J*jki (JLp LcjS (^j^- jl* ( _ 5 ~J J iJl f-LsAi!l (Ills' JSj IJLA 
<*iC>w« JJ £oL«Jl S-«-SUJkl ^1 ./»:,>• I Jij oi JLiJl^-1 jjjLsJl 015" jjj t j-iU* 
SJLi* iJUiLxl ^U*. Lioj Ojs- tSjIj^l 5JL>- J *i\ jj>«j V L> _>aj . (Y) 4Jbiio-l 

. iJU-l JLa *bif ^s; jJI ^ijJLi ^^J 

^L^^AJ jl JfUiiJl ^..li'.Tll JJUil JUiJL.1 O^LSJI it ^JLxdU J^ ^j 
i_*>«j cj!_>LjlpNI «Jl» D V t illJuJl **iio j-~->- oIjLwLpI ^a «l«ISo4 ^yi^t 
i*i^il cJlS" liLs . OjiUJI jlJU*>l y ipj^JLlI SjUJI j* til^^l Oji Vfle-\y> 
bj£o OjJLSJI l)1» t <Ljo> i-Sli^- tSyo Jl i~*JL; Lfr-ygLya^-l iJL£ jl C.*JLll JL» 
JU-^I ol US' . Jbj^l *jU> aii UUs> iju^J^I SJaLJl ,y i_»l^>EJl c^ju LjJL* 

. pUoill J^Liu-l £* ^jUjo L» jjoj 1 4JL0VI 4_*SC>J.| ^LaJ^i-l ^y (^jj>jJJ 



. JjUI £>-Jil Costitituzione e leggi sul processo costituzionale, ,_,« l^JJ 
Levasseur; Reflexions sur la competence, un aspect neglige 1 du principe de la legalitc(Y) 
(Mdlanges HUOUENEY; Probl6mes contemporains de procedure p6nale, Paris, SI- 
REY, 1964, p 19. 



U£>^ Juli>JJ ylj^Jl JLp LUlaJI ^jy ^_ ol e-^j TjlJLI olJJ LiJaJj 

o^ul ji^Ji ^ r • 5 alio ^ju Jb 41^.^ oj Us — s5j J 4^>«JJ ouji ;l*jli 

*L<a-i)i d)Lw> L^JIp ,_^wtj «LLl$ca oULw> L^jlstf jj uLsiiiil f L»l SljLJ,! IjJ, 

Uj t ^j^jJI Lg-Jj. JUS ^1 ioi^J.1 jbJL^ ilaJL. JjSiJiiVl **£»«ll ^j J^ 
J^U-1 ^L.1 JLp (Y) i i ^ IS <y j\ SUii Jfotf ^i 0j5o" iSsJA a Ju cJlS" lij 

. SljLJ,l ljU ( _ y aJl I JLA 

*JU>li SJlJbJJ Ji>sj i*£>«_Jl) JLjjJL-l ^LsAi^^l jl SJUJbi-l aUScUI 0j& d)t 
<jy>j}\ Jjo- a! jujlL.| j^Ull OK lil ^yuJaJl fUulL ^Lil i+Ji Jjjlj 

. oL^M |»ljto-l J^Ui *JU-I a I* ^ . *-$ioJU UUvi jt5"I iUiUJl ^LaisM ^y 

I4J *A*a jJI oNU-l J ^^JJ UU^. yS^I JuSUJj jUpI ^JLlI ^Ij jiSj 
0_^Li ^y> \ I \ AY SiU.1 ^j ^yaji c SJ_?-lj lSj->- J^i *^L>J,I ^1 .^, :,.■>.] 

4_»iv>J. iljibJLl fljJlJllI (1)1 4 i^jjitj jLJl ill»oMl /^«J . Oij->«_<i oLp 5J5j Jaj ULwJ> 

•j- - ' Cr* fj-*^' ^**^' SiLpJ i_JLL> ^ J.,/g alL A,./a ",->«^« cJLS' iU^JjjLSl ^yilJl 

Ot-o-iJxil jlljjJI J J->»-* ^ A ^ ^ <C«»d ^j-ijLa J Jl ,J OjJli jJU^ jc-^" <• (J-" J-^iJ^ 



Ddc. 23 Juillct 1975, no. 75-56. Rcc. jur, consl; in p. 32. : JX,\ (Y) 



{y C-JL5 ^Jl jkd\ SiLp} tSjLeo J J-^L ijA „a t ^ -Vl i ^^iiJl i-^&J* 
jiil JUJ L4JLCU ^vS^lj sjbJLsL-l Ai^JI ot ilLiVj . ( ^*JbdL| SjSl-dl (j^Uu^-l 
^UJl Jbuj . cjUj^Ij (ij^J-l fLr>-l JL* Sj.Ai J&\ i+>j5 p&»u p-fdJ UL-^ 

*b>l L>ol£?-f J jyikll Jj^Jp £6A j\ c ^jJUaiJl *UI J i»iCsJ.I 4j>-_p jl 4 l\.Jxii\ 

oUI_^-l J j^ulJ ylji" jJl oUL-vaJL J^U-i Ojj cUJi JS" . J*t JLsUaj i^>- 

Jj> JbJUi-l <l)jjLaJl jyjli ijw- ijj\jd\ ^LaJL^Vl oVb- J ii*>«J| Jjjbj 

^j JlJ Oji (^_^aJl JaJ jjJLaJl ULul ^1 4jiL*Jl i^SC>J.I L$j JUaij 
Ob- jl «— 'j-J-l iJU- Ji-« 4-lij\* *-»J^li; Jl Oui oJjC XJiJl I JlA :>JL£ t-\j^, ^jy^ 
JL-JL V| ,j»uJJl *UuiJl J-J ^ JOu. V fci jll ^IsJj <y £_jJl llji . y jljlJl 

^Ull ^Ua^-I ^ Lib ^ ^LoUJl ^IjJLl U . LjL>-! ^ c^t ^1 ^I^jJU 

. d^*-" <-*jk jl «-^»J J^* U>^UaI>-l jl lJO j»-j i-«jli V ^1 SjJ>UJ1 

^ ivsJLi^ iJjjJl ^1 ^U_. Jk; j^jljkll 5Jb- pL^I xp 4 JL* c~& 
iLsJI IJla ^ <JjjJ| ^yl ^l^r jj^aU 015 llj . UUp SJU^ ijSi jJl LUiwJI 
^ 1 ^Uw. V c y jljJJI ai*- •_--- Ujo- ^1 oSjil ^Uil ^ ^jj| JUS ^ 
i-J ^ • fij OjiU!! L^jlio ^ ^dlj jj^jJI UUp ^ ^l UiUl aJjjJI 

. 5UJ i'^J ,y djS^j l*&-\ L^jLijT iJ- ^Ijdl J* ,L O^UJI IJU jJU» ii j ( 
MICHEL LESAGE; Lcs interventions du ldgislateur dans le fonctionnement de la : jJill 
justice, These de doctomt, I960, p. 77 et78. 



,J\ tSjIjiaJl 4JU- pI^JI J*j pSLdJ oJl* ^Lo^-I JLir ol jj>*j N 4j^» t ^ <\ A ♦ 

Ji L^JU-k iSjj*^ jlj» J^. J^\j <■ f LJl OjJtiJI f£l»- j^Ui^-l ^ }U>t 
oi ijj^jLl ^j ol ^Jj^iD 4^-j N j . j^jljkll <JL» ^ iJjjiJi ^1 aa5^> 

^Jl ^ \Sj\jU\ aJL- 0M (ti_>l>) <Jj^l ,>•! jiil*^ y> Lv^li o^i ij/L*l\ 
. *JU-1 el* Lj^aal jA\ |^LJ.I ^LassM ^ 0j5oi j*SljJL.| oi* *Li^ c~*ial 

^Jl LsUiaJI AkLJl Jt>U^ JL-L-^I f^LU ^ viJUJI IjJLI ot Jis-^ 
^jSi» 0! Ju5"to ^ jl5 ^Ao <^, j^fl-^ji ^ji SJb^di ^VU 4-*UJl VmJL-1 Lpyt 
ikJLo 3^ US' 4 Jl^\ glUI oli JsU.1 £^ Js- iVjJl VUiJl ikUU 
ciUaJ ^ J>-j: Lj-J JvaJU LjJLp i^bjj^-t *JL~« it cJLS" lij L*-J cJl 

^1 AjLaiJl iVjJl f^ JU-ai 1 4-JLaiJl jri 1 ^^ i^»U-i Jj^s^l 1-—9- iJ_^U!l 

i»L*j ^Js- <^j>-Js ^1 oUj^Jjll *jht Jb-t ^■yJa.li dLdAJl f\j^>y OlS" ^J 
41*- Jj^I ^ SjaLaIIj j-yi.« eLsii OoUt ^JUl (Jj^l iJlJLjJl j-CJ-« ^ ii>>^Jl 
O^SC, Dt t^j-JbJl pUa_aJl ^ JsUl* Ot (Jl ^L-^jj ^i _^ijll L ^Jdlj i ^ ^Al 
Lc <. (.JjJ^aJI p-jJLJ ^jIp JjL- cJj (ji 5ij>u« iJjjLi JpIjJ J»j I^JL>^ ^L^iJl 
jt f^j^l »J-^J jjl^ (>>-N cJj ^yi LiJj pLa3 J5" c Ljlj±L^I f\ ,/>\ Jbu Ajt oli j_« 

cjUI.o .hA.1I 4_J ^Ij^j 6tj t cjIJJU <Ljji_« eSj.c-3 ,y ^j < _ y Sll t i-C^JLj l-jISoj! 



r<u 



Si^JcX-?! ^ -LLP tfJJl jULl o^LSi! i^all a^^JJ JUJI ^jll ^j 
^ oIjjJLJI OjJUJ Li^S/lj 4^JjiJl Ojijji^JLl £. ifil^jLJiVL; ^ <MA 4X*» 
A../i all pj-fr-i* jijll iJL?- t Ki-JbsLl oUI_ r J>-)ll ^ OLJ^I JjjJb-J 9j-^>jj> 

jwJ 0j5C[ jf : JjVl c Oli>^ *J jj\j* ^JUI pUaiJl 4jj i : aJjJ ^ L5 *-JaJI 
.wUai^l j-ILj ol : ^UJIj » 4-JLiiJI JJaLJl Ojili JpjjJiJ j...kiHj ^LSJi 
6\j\j3 ,_j j^ai\ Jb>cj (1)1 c5 x*-c t *LiJL-.| Oji i-SlMr' CjUlj->-)f I (D^UU ULij 

•L.1 UiLp i^L>w. ^ i^iJl j*- aSl Oi ^ <\A ^ ax** ^-jjIj ^ JUbdl ^^L-^l 



jji-Jdl ,y (1 <\ j V/ Oy-Jlil) j^J- VUpJ iL.15 -rtJU^j ^liJJl J^L*. U^- ^jpjJI Jl>V 

^-L-t L^I JLp *i. ( T i SjUI) ^ j_ji- JJI ^ jJl 5jL-JI Cj^LiJJ jil^s ^^ ^Ijil l*\Jj 
. \ lAT.5y>Ull. Jj^l «J|JbJI y>. jJUj.»Ui]| f Uy fcJL oUj! . iljjJl ,y ^1 
Jjj * UAV fc-. Sy»UJl yi JjSlI i*jiy Jll^-I O^LlU ij^dl lf**JLl ojlap JOi Jiju ^j < Y) 
(jJtjJaJl ►UiiJ! ,y ^±\ ^y^ ^t j_^u *>/ <uT JJ ^^--laJl ^LsiiJl rj+il oJjJL4 ^ yjil ,^1 

. (yb+l ol»lj^)llj ^UiiJI ^Jidl oy a^Ull.ttJWl i*Al\. \ "\AV SjAiaJI-yJUi.! 0>UU 
fJilL. jiiJlj .oijj^ji^Uai Y« fc-. \ • £ ^j^flill^y \<\ < \'\i— jJjj V ^i Up Sjjj^j (V) 

t5>iJ- jUl aLJiU j^Li. jLi J ..._pUa-.j 4fJ!i.0LJ)ll J^i^ d^\i _^-ij J-.^^^ ^yJLJI (o) 



uj*-*-^' £^-=r J - ui*-° %y <y °^^ J^J - f-* 1 -^ £c-*-^ ij*^ u^' f 1 -*" 
cjli ^L->il p— I I— » jj-i ^i jv^L^Jtl ^ ^jJl IJLa JU jJLLj . Lfjl&jb 
*5L>J.I j* Lf) l_y_~£" (Juridictions d'exception) ^Liju-Vl ^Uojl^-VI 
_^oJ LjJLp jlk> ol ^>S/lj c 0) (Exceptionnelles Juridictions) i-Jbiu-Vl 

^J 4-—JL ^^a-jJaJl *Ua-£Jl J* LpjJ ^UM ^Ua^-'yi oli *S"L>J.I JL*Ij 

\*Opij j^UJI L^Ll jJUtf jJl iJjaJI ^ p^U*. (^^I OjJUJI yi j^Uil 
< i jL-*i\ ^L_>Jlj i j^i-uJI ^ W \ Salll J\ jlv.-:-o,7 jj|_, HA • ILJ 

^ji iUp- Oj^u ji-uojj ^ ^ a • £-J *,° *jj oyuu ii*j iiSwi.1 (^1 h&^j 

. (r) tf jljkll O^UJ L2Jj *l£iU UkJl SJjJiII ,yt ^U^j ' a) v^Jl 0" 

Op i H <U 5^J H ^ j OjJUJb jaUJI JiiJI OjJUJ U-Jp ilJL^I 
oiJL?- (^JDl (jijillj JliisSlI ^ <0j5" ^j p^dl JjLmsjj t)Utfl iJi?^ Lfsol.,>9.:„>-l 

.j/illOjJUJI 



JEAN RIVERO; libcrtds publiques. 1973, p. 135. ( \ ) 

t«iij_jjL-ii> LsLsii o iuJ \ I > j W^ i^ij *. ,/iSll ,y \ *\A£ 1l«j*Jjj T^ ^ Lipijjju-j (Y) 

^A »Jj a ; .,/i Sll ^ H^i ix* ,_^jL" ° i AA^ £ j>- iS>LJI Ip_^»>J,I ioj_jirfji iUii o i*J 

. a • ,y> r ^? vjuji ij>u-jJi (&>■! 



iJjjJl y>\ *iljJT ?J* t 4-«l*Jl O^Lail y> (j^Lil-l j^Ua^i-Nl lift ^-L-tj 

. JiJaJI i*^ [»-f«i ^ ^ OiJ^ °'^ 4*5^ t^ikS djjJ-! 
^ ^j^gl ,,rt :•>• > 1 f-l^l ^Ty <VL>Jj> ljjj*j> ^jf- OiUJl i>»JU<all oJlft i_iiSsjj 

o^L^L) <, ^Jkll Ifc-^li u^jj tUaiJl SjNj tJLvsl OjJUJl L^J JLie ^1 ^UJ.1 

. ( 'ij>j^ai-\ {y» f-jJl IJU ^ILj ^*^ i!)j-» 

(£jjLsl!I jj£) ^QSituVI j^LUM oV 
u ,«aH; LjjT J ,jfi\M ^Uai>-Vl oli ^UJJ £. JLSbJS-Vl j^UJ.1 lil/JJ 

^1 j^Udt LJ^ ^ dJUS JlJLo . sUlUI ^J> ^ SiU JSCiJj . **L»JJ .jut 
^^ >UJi ,y l^luf ^1 Sj^L^JI ^UJJj t H S S iLu. (J £>j i^jS^ l^luT 



. £lij_U i^L-S/l oUU-^Jlj t3_^U l^xAJLU l^Uil .JL» i^^ ^ j,jiS\ \ <\ J ^jiJl 
J. RIVERO., op. cit , p. 136. ^1 



. ( ^cjL^L<JIj *Jlji-l 5-pj-i oJLpLL juS: d)ji U_ ; ko 

UJ* Ujli^ jj^j 5U pJ j^ j i ujit IjUJ L*~i> *La* jw N ^UJlI b JLa j 
3JU- a_~*Lc Llj j&\ (tjjljt) ^jJJl ^1 ^l>u. joj, . iyji^jJI i^^UJ 
. Jui iJU-l cJL* 0^p| iif VI La JLSJJ jj^j Vj . iJbiU ^U, tijIjUl 

JL,^ r J *Ul*J| J^U^V JLJI 0^p)fl aJLp ^ L. ^1 IJU JLS-T oSj 

. <(l)jv»l>- sUii _>1 OjjUiiwl 

^ i> uiJ^ 1 ^ 1 OO^ Lj-s»Lfl^-l ^.-J^J ijjiJl USU^ »LU1 ol jaSJI !♦£>*. c~*J ULdj ( ^ ) 
SjL-JIJLj*! fr* J*c U^I Js- \jXs> Jj liUiN jTdjJliU^jJUajjJ ^ ^or^j. ,,;,„,, Hj 
J j? \ ' J J* 1 -^ 1 ^jN jjX-JJl ,>• *i»ltll S^LLI IJ! Jizl£ SjjiJl SiLS jj^ Lj. ^ jj| LLJI 
*■«■£*•* ^jj ■ *s*->jJl «Jjji-lj j^j ,y OyljJiJl ty ^i ^ 1*4"^* ij fri (J >iUJJj t ^*r ii- 
ujbfll f li>-l l+JU tSj^j- N L*£>J.I «JU ,y UL*- aj_^ju s_pUaJl -1&-VI of .ills JU> ^^aJI 

. iJL^ai Y )«lvJ 

\ <\ or i^. j^^ \ -\ j sjjili SiLj ^j^. ^ j^uJi ^ uj, ".LtiLl !jj!JI kS>^ ^ilaWj 
OjJuij !jyj| UJC>^ ^UiJl; \ <\1V IlJ i A pij ijJLi jl^iAi LiJ. iUdl Jj^JJl USU^. ^ 

l+l cjLS ,jdl) LLJI i»5oJ.I c . /ii xij . lfv»Uii>-l JUJi^j »LiiJl oLjs- l-vJjj Lji»j I ^i^'' 
fc-J i A ^j i^JLtJIj l iJ y^J r \ ^j jljil ^LS 1 juj, <;! (ouljOJI Sjj^x- * ,jLo ilijJl itL- 

uip t ijjo^^idl ikLJl ,y jiUaJl lJjjUJI S^i. ^yij^isi] iiyti ^ *Lj jJUo ^JJI j-4J illjjJall 

djiLSj jl^l (>• JjVl eilil aJ* (yalj L« 0^ J *J ,yj 1 LjlUsUaiaM (jjjjuj fUiiJI CjLjj>- 
. jji-jJl ,y ^ or oilil ^jiJUo V LjJ ^La^-t Cj^J ajjill **S^« ^LHJ ,y *J O^Jall 

iLpj*>w4 1 s^^^-ii IJLJJ LlJ A pi j ,^*JJI ,y ^VT fc- ^.jL. 1 J LLJI USUJ.I) 

i«Y 



Ojjt^Liu oliaJLJl (j^-Tj >\J>^\ r^r ^ <J~* \$\A\ ^ ajIjJI iki jl 

O.LSJ J^ OjjUJl J-Ju JUP (j^j-J-l «l)ji Jj-»i V J-^Vl ^ Ol ^ . £*J^>«ll 

^JLp 0j-*5LSJI 0L5" lip . ojlj-li— .Ij £*-^>JJ kiJL-Uj ikUl ^ JS" (ju Ojly 

o*jbr l y^- tj iljibU 6U_soJl ja L. ^li cJjJl ^Jj ?|^daJL. i^jbr (--.-o 
( _ 5 ^LwJl ►UaJJl SjSCi o*L>- IJLgJ ?4_^rl_^. ^ L41 uil^Vl f JIp, aULJI 
i*^ J} Ja^\-> ^L-Jl p-UaSJL ij-,ASll J>J^JJj . (JjjLxpV I (jJ"!*" Oii J-*^ 

jL>c« jAj) I^jNj <_Jl jkJL UJj t ({^iU jLjm jaj) U^kj (j^iij ^l ^IjJrl 
^L^JI *UaJiJL j| jll iJb»^ ^L U-Jj . I** ^L^il ^ jkJL L<4j t (,J^i 

^UljUiltf) 

i_»L>Jl cjL^IjJIj (3j_5J-I j\ S_»L)JI oUaLJl p-JVJ jl L^jiCsL-l JSw; j_Uj 
Ol ^j^L-Jl ^UaxJIj JUtfJb !j\-» . ^U- ,jjS-~u» oli *5"L>t-« ^JJ U^Lui} t_.. lla , ^ 

fits', II ^^J: (vSlj-*- *^^>«J <_S J-Jl «=-\ ..rt all <U J-s<a_2j UJj 4 ^-xi L ->Jl ,^« o^Lva_p| 
tjjj^-L^Jl tjJjLw.ll ^ Lpjj *5"L>«j jl <, ilji ill ^yi C-^ij jJj ^JjiAi] ^j^L-yJl 

. (t-foSUp j i*-jljr p-LjI ^y (*Sl^>- ,j^ a5j U* 

jkj t yax*oj (Jj j/I) : ui^jj (^1 jW*^' '"^ ^J ls*"^*^' P-Ua-«Jl *-«^JJ 
f-\ ,/i all IJLa j^-»uj . iJjjJl fUii ^jJlc p-IwUpI ikLJl Jb>-j ^y «iJ ^1 (*Jlj^-l 
*isy~l -^A p-UiiJl Ijia p L»l dij^iLlj . ikLJl i_il_ ; »*Jl <Lf>-lj-« ^ji iljibU ULws> 
,y> t-i-i^j |^lj-5r jl JL*il '-jLS^j^ (H-' 1 -^'^ (^bj^b ^J-^l a-^j) pd tf ' ^ 

LstfUi-l OtjJaJij jjyj-jjdi ^j> A. .^>^iJ IjliJj . A-frjJSUij f-bl ,_/ (t-fr-ilj^Jl 






iiaLJI it i-^U-j i ijli^Jl oJLf) iV-Jj bLuM MJ o~J ^Jji^. Ci\ j_Jj [e t c^idl ikLJI 
IjJ ►Ijj^ll JJ^. Ot >^l ,>*JI tSyj ■ *U**bU ur-L-JI jiJiJl J ji-l i>U> ^ ^u^idl 

(Robert charvin, op. cit., p. 258-265) , 

tS-JJb J^ ^ J^i » "'jJ^J V*^l W.**-— -il ,^-L— II G UJ| o^i i j-.Sll ,y ^Ijllj 
«Jji~. d\i 4 tUUJLJ li^U j . oLjiJl 0_jili Lf-U >_jUj MUlt ^USjM i^-i Ljj^ ^ v*^ 
L~*\£~\j oul_^lj iJlill oljj_j4*jt-l jJLo i^vai oij . ,j-«LJI /tjLkll Lj_U <_JUj <JjjJl ^^Jj 
OjJli }U oij . (,_^Ji*Jl iLJ-l) «JU- Je ^j^+AjLl ^j iJji^. j^a^j; ol Jp Uijj J 
. \$* IJ_^-JJ .j-LJI gUJl Jtfjj Lr i ir jJLl .JL^i ^Ul dj* .All jloa ,y oL_^*J| 
(Charvin, op. cit.. p. 259-265) 

Ji-» j^Ji-Jl iiLJ-l ^P Ml SJjOJI .j-Jj LJ^JL^*. f JL* JU- Aj-Ij^o J-IL-.JJI ,j*du Cwsai Jj j 
c** *iJ>*-*^-' u~^J V 1 ^ i>* p's—f -tt*'" 1 JZiAj^Jij <.\\0AZ~> jiUJI ^jUI jji-jJl 

Pierre desmottes, Dc la rcsponsabilild pdnalc des ministrcs en regime pnrlcmenloirc Par-) 

is, 1968, p. 257). 
I* j* j * y jjJl ^j i*Sl*£ l^ci^S i*i>Jl jXi; Jlp SJ_,i-J.I «Jl^J ,^-iLJl ^Ikll jSjCjj 

jjijjdl ^y JU-I ,_5* U-J i Aj-*L^Jl *iJ^jL«j ^_.,,,>«j <!_}-*• Jju oljjjixJI (!>_jjli LjJLp i_JLu ^Jl 

.(r/\ ^miy^Vi 

'i-^j Ul»- Vj^ 1 ^1^1 **^«il »LiJl V^" 1 iA Jis-N -li ^jiJl (JjjX-iJJI ^jJ^ll (!)t Ji>-^ 

LJlpSII y. \j\jh Ml *J1 (.L^'MI vt-jl jj^. M j tt ^Ji*Jl SJU-I ^l>. J MJ 4iLb j ojb .Ul ^ 
J Jl ^jji-Jill ^A^ii i_jbij . iJlOjAJ UU1I U5UJ.I f Ul ^Uuj t( jwi>J.I »UlpM UUJ.I 
Lr «jLtj L-jb: ►bit ^ L^-jj ^1 JU^MI j^ aJL*J-Ij ij^j^JLl ^j *^i Silil 0J4J Lii 
98- 408 Dc du 22) . tJJU J* gS J>\ f L«ll v**y l^JLi" .^JiJl SiUi-l JL*^. &J L>- ^ 
Annuaire International do Justice ^ *_Jl j\ .1, »]anvrc 1999 Cour pcnalc mlcmationalc 
"VA j^ij (jjji-jJl j^UJIj ^jjll j_^oJl Jju jl5 j (constilutionncllc, 1999, p. 426, 427 

c-va; ^1 ^yiii j_^-jl)i ji r /or sAii jut ^jun <^<\ t- tjji a ^ jjUJi > <m t- 

J l-j-J^ 1 ^j-^dl JsjjjJL 5_JjjJl cJLol-l i*5!»J,l *jM^j i^jZm ^1 ^SLj aj jj^*JL-I ol Jj> 



OjSvj pUaSJI l)1 f JL3J If t^JCjj . l*o\>- IjSs^a Lft_ ; iaXj ,j^>J 01 ,_,!} oUu^tdl 
IJLjJ JjVl {.LkJl ,yi . vi-s- ^- t^-LJl *Uai!l jjai jAjCS jLidl II4J Usj 

^LsJ.1 jp >^ i-sbiu-l i-^L*- i*_£^ i^L_Jl ^l^JL-L (j^kJ *UaJi)l 
US' . ^Lo^l O^UD! ,,> *5 Ujj ^i f IkJl IJL» ^j» JJj . o^LJl yUaJiJl 

f-UaS^lj ij-JjiJl S^SULl XJUall i^f«Jl (ji ^« J^J ^^1 d^UJl ,J lJjC- 

U^j <u*JLl v-V^ 1 fSlj+l u* Jrf *^ ^W- 11 « iL ^ Jl1 J Wl f UiJl ^ 
^.UL-I US^J.1 J^u" H f IkJl lift ^j . ipUJl j^Uil ^L^V v wi ^.J 

Jli-aj . fUaiil oLf>- uvj U^i» «-t->J J>^ N If 1 SJUaiJl iJaLJl ^ U_J>- 

^ 4 *^j»SUJ j i^jlf pIj'I ^y j»Jl_^- ^ ^ Up *ljj_^l 4*5"U^j L _ s -Ji«Jl &UM 
^^Jbjt^j ijJajJl ijj«j>JL-l rt-j^i^j pLs^lpI U-^l» ^ Y j LLstfl Lsi>li Y £ o*" il)j5cS 

ii^Sli ,y ^ ^1 &jfH\ pJiji-i cJLTj . C\v saili) UjUl*! oh ^y t-^ 1 



MICHEL - HENRY TABRE; Justice politique liberate et justice politique marxlstc) Bib- ( \) 

liohequc, des centres d'dtudes supeneurcs sp6cialis^es, VIL, la justice, p. 150. 
l^ji L^jUl J\J& iU U 5laT yr-LJl »UiiJl £^01 il Jl ,j^*Jl JIS U^ villi &\ Jtij ( Y) 

.viljU. 

(Ropert Charvin, op. cit„ p. 368) 



Js- L*.L-JI j.JljJL.1 ^>- O^i * ( _ r -LJl »Uiill iiJlsJl *lkJi J| wJUj 
j»JisJl Ot ilb-^Li £. (j-i^Jl al^Vl Lit <ULk> OUj . *S>yS+»y£i\ <jjjj| 

^ SjUSiJ ^U- F-LiJ| Ho Y fc*. jJjj YT SjjJ fcjjjfe r.^rit ^ ^j 

Oj^»l ^* . iJjJJl ^yl i*£^. »LiJl JU ^jrfU j ji^jJI Jjjuo U-ljdl iUJ^l Lij&J-l ..- ^ ( \ ) 

_)-*C l+;S/j t OjiliJI _>* L» jX^m & UJji ^ i^VrWl *UiiJl ,y \s>y JjJ cJl£> . L-J^i ^ &u 
fc«. ^Jiwp! i J _pUJl ^UJL !u£»J.I oJL* c-JJt Jij . ^sUull J^SliJl l^U UJuj -tjilL 
,yniJ i^LA\ ol^jiJ i*sb ^U^. Jbs »l£)fl £. iibJl ^UJ.1 Jl l+^U»i>-l JiJj \ <M ^ 
jlj-I a>-l ►LiiJ >rf- jilji lil jJ^il gli jJL ^LII ^Ij^- ,y Ujji-j V-j-^'j t^Jl 1U-L 
. \ 1AY iL- jJji Y \ J jaUil OjJUJL ^jfUJLI JU c-iJt il viJ U r ' « ji j]| gVioil 
(CHARVIN, op at., p. 409) 

*V- J ^ 'A) •**• W fl » l J rrb ^ >*JI i>*' **&»« #-LiJl 5^55 JJLiy ilijJl »Uop1 ,y j^ JLiil Jij 

5-iUaiJI ikLJl it I jpjIj i-«UJl <Ji jUll ,yi . ax-j>- iij^lij . JJwdJ \*£J-\ [^dir^JS d {/J: 

ijjjjll u-^ij jj-»*iil (j-J^Jl JJUJi &.j~S JLs- Jl_ ^ ^J| f ISU-SlI !*>*»-. ^ Ul 
: jliil f UI O^UiJ i*S^. ^ lil ; •***+' i * s ^l j' *JUa« SULJI ol J jJll Jl i. jSUJJ 
Vitu, Une nouvelle juridlclion d'dxeeption, la cour do sflrctiS I'Etat, Rev. Sc. crim. 1964. p. 1. 
<_jjJ-I jjJ Jbu i \ <\A ^L* U3UJI ^ JLii U5UJ.I Ju» L|J cu^jjiJ ^1 obUtfjU <^-Jij 
,>*-> U&Jil .i» *UJ1 015 Jij . yjUl b\j^> \_y~lji ^^Jl Jjjj oIjLW^I J J\f£i\ 

MICHEL- HENRY TABRE, op. cit., p. 155. (Y) 



>i,_^l ^UuJL) jUtiil ^Lk] I JLp ijj^i i*J jL^>\i \W\ k~,j?^ 
d\ ,Jlp i-JUiiJl ikUb ^UM JvjjJI l J ^>'i\<. aJjJ-JI ,yl ^-UJ pj^ 

Liit Jiij i jy_~,jJl ^ L5l .^» Sll &JLJI ^ U>»r ^>-wsl (i^JljJl) aJjjJ! 

Silil jj-s^iCj . HA • £~J ^ • O ^j Oj^l tjva^le ^UJ.1 oi* (ij-^ail fjiX\ 

^Ul Ojilill jW-1 -^j 4 J»^l JL* -V"* Vji tijSLjJl pLsiaJL 5^JlJlI cjI^JI 

^li ,y J£i^» Vj^' aJj^JI <>^ a*£>^ Uf t (j^aiJl i*5^> ^ Ul Lf*lSG»I J> 

. < Y >ipU]| JLSjJL-1 jcJLl (ti'UJ. V~^ OliJlS' L^lS^l ,y .yJJl Jj^jj 

^ijj^Ji i^uu ^sij^yi piiaju oS 

iJL6 ( \\ I * . ^ AVo) JfcJliJI Sjjj^JL-I j_$p .Li *il juA LJy Jl li^kJ ISJj 
o^JiLij * r LfiVl ^ C JjMl) : o^Lp^ Li*j 'IjjjJl ^L*i Jl^>l f Ikl! 

oJUn aL«1 Jaii JUbtJ *J eljjj-ll S-o^U^-o Ol N| . aJ|JL>JJ LJlP 4_*iU»^i <Uw>j> 

J j . (r) ^bJl ^UJ.1 f 1.1 AjjjU f ^1 vrj; A..UJI ajLJU j^I J, c u5iJtl 



^iJUiSj Lfcl*. ,j^j ^JJI ijiUll 015 Lj L>-jU- jT U>-b iljjJl o}L, ^ it_^- i.1 jl i^L-Jl 

. SjjiJI l^ c^li ,jdl yiUl ju« J0«; udl JUiVl 

d^JI ^UuJI l^JuSLta Jlo UJ i^Uj 4 V 1 ^ 1 1^ 1 ^ 1 l*» M' ^I'Lrr)^ f Ij^Nl l^lliil 
.(Y^Y^ UVViv-<«>.iJbl.|oW J >->ljljP^tJI) . I^IS^-I ^i .yJJl J> j 

= . 0_jjUJI IJL* ^ ijj J CjLj5p d>*i»j i CjIi_jA>J| dy\i j (Zj^^ <~J^j^ muJ M "i/l*il i«^>«il 



~Jbj** jL-^l iiwJ ,j* JjJL*Jl jr \ ^ 1 1 Jj^-^ i-lj cS^I ^v'jJl 4jjj^-«JM Jl^P 
i Oll^Jl ,y> jj^>*J^ f-Ufl.pt ^ L»5oJ.I aJLA C-l£»ij i Lip 5_«^>^ 7-j~-iJl 

i^jLl i-»5Util ttJLft jLxpI jj-5Jj • o>J-?-j OlijJl J* fLj^l SiaJL. o J ,./>.:ilj 
, * ^ ^^ jl oLL»- ^ rt^H i- •■_> U^ i» jSoLl ^Lip I io5U^c i^aiaJ.! 5 JL>-Jl 

&Lsia_pl ^ jL~jl* iJ_p y> «Cour de la Justice de la pdpublique» JJlJuJL) 

«L»£»JJ aJL* { j t alj*tjj i (jwisxil jj^ (ji;*?»JU_» ^-jjJLJI ^*Jj>t*j <-Jj9jJI <L*_»jM 

p^Jl .1^1 vrjJ ^ ^1 ■ f^l o_^Ull j»5U^ ^ U Ljjlio o^UxJ j^iJlbj 

(_J Jill Jl^il L_jlvaJl ^*ljJ ^J**^ Ja»-jJ ^*J • U» l jyJL>J.I {j> jiL/> jlji <1)_j^j 

{ _£& AiLLdl ^Lji-wo Oljj— « Jl (i^Ji Vj? 1 5JL4-! aJu ^ * LjjVI <-jtj-Xj jm—j 
^r Jl c5J^^ dr" *bj>" "Li ^jj U ^j***-* ^Lai^-Vl *U**lj t *»lfft/l jly 

i_<t^>t-« ^_a f L,<a_Pl il^Aj ." pLsAJ>I 4_«_-_ji ^« bj&2 t ^yailj-JI £>*1j ^o - , " 

<_5jJ /.bJl uJLJl Jl LgjJL?-! ^jSCJLil ajJL?- olj liLi . oIp^I ^ ^^viJl 



G. Vedel; La poursuile des infractions commiscs par lcs minuircs cndroit Fran5ais, centre) = 
d'etudes constilutionncllcs et administratiycs, La responsahilitc pdnalc des minislres 
Fdddraux, communautaircs ct Rdgionaux, BruyltuU, 1997. p. 32). 

G. Vcdcl, op cit., p. 34. ( ^ ) 

Dds no 93-327 Ds, 9 Novcmbre 1993. 



*Ljj1 yr. ./»,» J^^tL. ^jjJLu-jJl JjJLxxJI JCJ> Ajl Jas-!>L f JlSj" ll Lii jj 

i^sxl! J^U- ^ oUjJl ^Jut ,y c~JL j^sl-l Us-y. at MJ ; di>-i V-W-" 

_>AT>) JjMl iJUJI J* i J>-L- »** ^LJI *U*5JI ^ t Ulk,} ^»j 
^UclpM ^ JUSUll oJLS'j t v-»ljJI jJUJ U^ *Ij jjJl ^LjJl 0LS" ( H iV 
( m* . ^ <\ t A) aJUJ! aJL^II Jj . loUll ^Ull Oji o-i^j ^JLlI u JL^ a 
i_j|jj| ^ywijjwa ^y>) ISjSJiw i*JL>- ^y 4jjjj^j <. Ollj-Jl f-L^Lfi] ju pLjjVl 015" 
^ Oj£s i^U- it-^j ZjjjS^jjsS] LSj*1\ />L>! -wo £*i"UJ.I oJLS'j (^-j-JLllj 

^ <^li^Jl p-$-*i«~» Ij-si* j-i^ fc— (Ji AJUtf)f L jJLp L«*J-I L»£>Jj pUa*1 

^U^ ijj-^J jit-ijdl -kjj-i p-fc* jJIji" {ji&\ *\jft\ ux Cf *Sj^-\ v~>$>- 
i^5Uil ^L^-l ^J! ( \ M f U ok ^1) JLilliJl SJU-jU Jj . £^*J| 
ol«L$;MI dji 4 SjjjHj^ji-l ^^Sj J\ i.j^-jJ.1 oL>LpMl ^ JLp ijjjLvJLJI 

. ^iLOl pUflJJl ^j^al.^'.-v-l ^yt L4IP Oi-S'LsJ.i C-^^j-sOl JLSi (. frljjjU A^j>-ji| 

ui)fi (j^ijj at jLfi-l I IfJj t ^Mi vrj^ <J^ (j^-i ti?UaS jL>>. ^ij 

aJjJJJ AjjjJ^ii isJL** 4jLw>- JUaJb <SCJL»« dJULu Jli ^ j'U (1)1 ui-J li[ i*5l>J.b 

(Ju (jlpj . S*»j5ci-1 AiLiij <c**jlc dUJi ^ Lip. i»L& 4>JLsA» (3^2^ J^>- ^ jl 
<: S*i"UJi,l Oj^ Jj*4 L-— KRaison d'Etata* iJjdJI J^-I ^y. J^jJl ^J\ j>*^\ 



i«5U« ^-py "ilj t L^Ul Jjll plpil/U jw-o M A^i i.SUJ.1 .I* j.Uaj JJ&! ^ij . ^iiJU .yJadl 

Segc Cquinchard et Jacques Buisson, op. cit., p. 486 
G. Vcdel, op. ciL, p. 37. 



J> < yu^\ Ia^la tjjlXSj^ i yt*j £y J^wl ijJUaS i»5U^ J| *-Ij3>" *+£\>*£ 

t djjJUJI li* (i-kr Oji Jjj*» Ijf i Ijjj-^J j-**- 8 ux «J>Ji *-L^Ij 4-»5oJJ « JU 

. JLaift I IjkisxT jJl e JL>. Ji iLdi ^j.Xu i*S^J,| Jj^SJ OS/ S j^I 

i>y\s lf-lp «-JUj ^Jl jiJlji-1 ,j* |*4>Un<» ^LS" W* uj*-*^ £^r i^UJl 

Jp wJS^ L* y>j c ^j_^>cjJ.I ^Uaj^-Nl IJL* Ujls^j l$J} Ji) ^1 <u£>Jj 
lU tiJrf U^ ^Ul Jl Jdt ^U«il oi* Vij b\i dlla JJ It! . UjjU LgSliiJ 
^j_pjJ| dLjJi J>- oLJl ijLdJ jjj^j 5JU-I aJLa ^j . (jjjUJt »L.t SljLJLi 
iit *ttf J o*jj pJl^ ^p jJj SjaUJI Sjrt^-I (fSWI f ^ ^IjjjJl c> VH' 

j! «*JuJi j vb fLit j (^ij-?- ^» <o« *Sj u-p i^Uiii ji jj j_jJi sJU-i js- 

C-JlS" vlUJLJ U^U-j . Jaii L-fclp aj j .. /t a-« iJU-)/l aJLft Jj»^ J Lf5^jj t Lfr«**i 
ujijXll ^JbJ. OT JLp ^yiJ HX Y" t— jiUaJ! t^^^-sail jj-^-<JJI ^11 SaULI 



Alessandro Pi2zorusso; La procedure p&iale pour inftactions dcs ministres en droit Itai-O) 
ens, Centre d'fitudes constitutionnelles et administratlves, La responsabilitd pfinale des 
ministres Fdddraux, communautaires et R6gionaux, Bruylant, 1997, pp. 46, 47. 



f L.I ^j ioUJl j^Ull ^ L.T N oLiJI IJLa ^ ^Ua^-I J\ cUUli oUJl iLJ| j& 

*ljjjJl i^Ue^ OjJl* l!)l (^J L<jUa5 ^ AJj-^all ^yfliJl 4-»S<*u> OJiL^I Jlsj 

(jXwll IJLa ,j3j . oU| lfJl-3 ol t)ji LgwsUi^-l ^ Lf^jLi; LgiLi 4 jS'JJt oilL. 

Oji L^JLe !j^*ajM { yo\ ./»S>-Nl <1)j5C <i>;J»«J L^jlJb SJb>-lj 4JU* aL>1 L^iTLsJll 
<UJblLu JU5j *Jj fcjjj I oJLa (jww ikJL* f^LoU jlM JLs jj^«ijJl 01 ^l i Lft|_j*» 

. ^JlvaJl IJLa j_y 

SiUl fj Ajl^Jl jjjjil Jiil» 01j jjS'Jdl L^U^i jji (j^uJl A*5^ OjLii [*£ 
iJuUuJJ ittUr *Jlil <uL.L*- ijkj ^JJI jiUJI LjUijll Ol «b>. Uf c^^pIjj^I 



GARRAUD, op, ciL, T.3, No.944. <Y> 

. /ill iJlL- HV\ iu» SJji Y \ jyiii (V) 

."UA 

in 



L* j-J 1 d)ji Lajl^-j 4-s^„;.>h-< MjjjJl S-«-S'L>fcC 4_*^?LiH <L«-x»J.I d)jSo 01 >— >j^-j 



hy 



* * 

£tJUJI JJU ^ ,_^J N jJl JsUsLl pUaiSl oIjlj* i_iki^ * L.T cJLp ^^Ij 
t_ULS ^ iit«ju oiUJl oJUail jJi^ ^ J^jj cjli^ll oJLa cJL5" li^i . fLJl 
^ Nj J^JI II* ^L" Ol j^ro ^ W i V UL,J| ,y aJjJJI j>. jl^Jj 5JLU-I 

. l»UJl isJUalij tJI^JaSlI t_ibi^ «JUi« Ju OjljXll Ji»*J ^jJl* f Uaj jU?l 

4jL>_?-j t d)L-uN I kj\j£ dj^a i »\j <J*-jZ>. J^lSsl-* /»Uaj t 4jL/aill L^lsJd 

t L^ilAAl ^P \^>-yhU \S 3j_yJL>Jl »U_>^Llji| S*La| Oji AiliU, .,rt; <Jj»iJJ I «L»_jA3» 

. a:IjJ b^^L. liJUh ^1 «b| o_^j ol LfJbj jJl ^UuJI L-LUJ JLslgJl 
:jlpU (jliJI akjj) o jy. LU1I Sijji-jJl f LSU-T ^j*^. i ^ <\ <\ Y fc*. ^ t^U* ajj^uo ( \ ) 



. liiLJil II* JU aJUpI i^j^i-. 
. i.UI 5>J^I) y^ ^j . ^jbL| auuJi j^J j^ ^ ^uj, u ^ 
t>° JJj-*^ 1 <j*iy*j objijJt OjilS J-iaj OU-^J UJbM J} J^jJL UK- 

JJjJI JjO! .jjoi- «_> J JJjJJ 4J>1 ^i ^UJlj . (U^) ijyU oUl^fJ 

^tsUti-il «_-j«L Jj t LS ^i UJl *^[>- dj*^aj> djdJ- ^ *£>*£ ^1 ^ Iajl>-j 

La) ^IjJl ^jlil Uluf ^ Jl oJlj cjLiS ^Ij^l f.*^ 1 o^ <^J ^ 
j_ s ^j ^Jl iibJi,! cjLSVI cjMjstI JtA>- y viiJi ^»cjj . (veritd matdrielle 

^ AJjJJl J>- <l)j-«-va-» iJ!^-X>-b ii»Uly>-)ll «JLa JUaJ i_ikijj . JJaJI **>- 

ol^l^*-} Op *jj-4*-1I je»UJ ju>p ^UL-I Vsa^jlI jL^el Oj^ ^j ,.,^-5,11 f ^e)i! 

. Jaii *£j^-\ *«**>• i-jLiS 1 j** 5, ^jS ^ oLJ)ll 



XpI^SJI yip vJjjcJI j^Uil ,y OU lij ^{Saint-lhomas d'Aquin) i>i>^l u-L.jj cJU. JU ( \ ) 

. ^Jli^ll J*-ij »juj^ f J* 
C. Jauffret-Spinosi, L'61aboration de la decision de justic-pn:sentadon (Jugcs et jugemts: : ^1 
L'europe- L'elaboration dc la decision de justice en droit compart, Paris, 1998, p. U. 



t\i 



jlp oLajJI J>- Dj ■> -h ,» OLi ' <gIaL£I otAi^-l Jp iI^jJ-I *LkJl J L«t 

i (la verit6 criminologique) vbO" **M-\ ^b ^Sj^ ^^ ^./r*- 4 "^— -J 

f.| jJl.| &i^j j ILpIaI^-^I ij-oly-Nl S-j-^aisJLil ,sJb>«3 t-ij^i iJLiLi-l aJL* jJULi 

. LgJ i„J!Ai! U&Ji iJuUilj ^UJI ajbiu ^JLJI jbi-l 

xs> ply J |^fj V ^Uil oi J* i «jj J-aIj «u^>jj JJ aJl ^v>> J ^l^il 

SJjtlllj <£>>»li Jj-^l C^J-*^ J^l <-** ^ l-i "- >t ^ J* ' ^c^ a* »^>^l 
jjLa JJJJI £*^ J aL^JMI f l&l IJL» J ^UU jjj^ Vj . UiP JLsULl 
Jl Jj-^jJU oL.1 Ji>)l SjUl oji 6j*h Lfj dJUS oSl * U-SUil ^ ^>l 
p-LJlj <d jm-J N tt-*M ^ Jj-^L* AjSLJLl i)|juJl aJpU ul Jb> . UJkM 

iJLlJ-l c~Jj < "verity vrai6" UJ-I ttJj-l ^ Lxa Sij-^all UJiJ-lj 

ja ^yJ JUwJI OiVlj . *UiJI ^ J Uill *Jli cJJl ^ aJ^ <i JJI yj 
^UJI ^ 4-^ ^ji; i^lll o^LJI y«> Jj taJ^j^Uii^j^A-SJlc^l 

^.N L.yj tCr Jrl jj^A J^:^ ^L2JI ^S ^ c >" jJliaJbL-l 
^ jj Ol Jl *ss ydl XJlJuil ^ UUrl iJlJuJU . Uk^ ^^Ui-I ^ lil "ill 

j. Pradel; les rapports enter l'organisation judiciaire et la procedure p^nale en France, Re- ( \) 
vue international de droit penale, 1989 p. 801 . 

iSo 



ol v^ 1 *^' *Jli>l oLiJ ^ji" ol ^ V aJLU-I ^ ^i&\ oUl^i 
iL*U JL>- L^,f U>yi ^ j6\ <2JbM ^ ^J 1^ . op^l ^ 

• r^i ^ *o» l> c5^i c^i J-^Sii ujjji jdi 

*iJ> W M* J ^J* •& ' iJjJUJl 4].a\[l f Uai ^ L.1 . £b»Vl Lj,- -Uijj 

. 0) ^ll Lj^-^ ZM>~. ^Ply ,> vJijS a^Lj aJL^p J^U ^ ^UdM JJ 
•^ ->>- o^ V^^l W^j^ L *> 1 J J " VLr*J ^1 f LJ J- J 1 *^ 1 -ij^N" es» 

. (Y > JJ J! li* ^j; j Jja ^ tJ> ^*j| gbss^j ^j . LgJ,^ jl <J^1 t ju, 
WJLJ-I Vj i^l UJUdl oJI^Jl iaiUl UJLM ^Li& V «uV JL-U f lkJ| IIaj 

Vj t JJJI U^J i^j jJJL ^UJI O^i i ^bJNl J ^UJl iy- (.UkJ Ul 
ibl J^Li ^ VI ^biiVb «JUi, Nj JJaJJ ix^. i^^*^ jlJ ^| ^ip Ju; 
• ^^" ^ i> L*j^2i jJ oj^Ul XJaSlI ^ ^>^. o! ^LiJl JIp Jj t SiJl^, 



ALY RACHED; Dc l'inlime conviction du juge, llidsc, Piiris, 1942, pp. 23 ct s. : Jiu\ (Y) 



£\1 



^1 c*~idl *jj->- <l>y* . I^-xaU-j COILS' U-j-« ^ajitJiJl ajIjj^^; ( _yx>**j <cL_*>ij 

: Of J» oUIj^-1 (V • Y SaIII) ,y j^i i cS^I O^UJl i>-l JliJl f IkJl I l^j 
Jij . ioj»- J*l& <uoJ cJjSi jJl SjlJjJI t_~~>- eSy^l t> ^UJI f&*j> 
J jj^» (j^jJUw-j 61 t fj-s* jil i«is>J, Ob L^Jjaj (j^iJl i^SC>^ viiJi j^p Oj-p 

. 0) « Jkilj JiJI ^ £. Uiu UJL- dlb pbb UiJI 

( _ 5 5L>JJI OjilaJlj (oUlj^-l S YV SaUI) ^^11 OjJUJI Ul.1 ciJUJb Jb4oSj 
. (oUlj^-1 U1 SaUI) Jlk,>! 6>Ullj i ol>U JJL* OjJli ^* ( \ o J Sj>U1) 
O^UJIj (m kill) cSaJ^fJI 0^11)1 Jt» *kSfL UlS OiJb~ inLu^s dbkj 
^Ui-SJlotNiiCYo"; j Y i «\ j Ao j <\Y j A-\ j VY j V^ j iAiljiO^liNl 
^ ^laJl S^a- Ol ^U . ( Y)o Ji ai"j JJjJI £*>- ^ ^UJI ltj9- Jfi jhJ\ 
lj*S bj£i l^JJI J-JjLll JJb Si 4 JJjJI i-P^-i ij^ f l^sa-lj SJuJL. £bxiVl 
yLp ^UM ^jjJl yj^S 3jJ_j$_«i]| aIU-I Csx-^jl JLij . fjjL* jJ- Ajsrl 
oUj^-tdl jjylaJ &>>■ j* ^ ^ ^ Y i*. jj> ^y LjJL-i^ iJULdl olji*)l OjJUl 
^L-f jj- iUUJL ^ ^1 ifcSl ^jL, 0l 0l~J>l Jji^ iU>.j yi^s->ll 

d)jjj) jLji£ jjjiJl IJl* ,y» i-jSCj^S/l LJLJ1 i<jC>J,l ^Lsii _^p Jij . JUi>-NIj 

Crim., 18 Mars, 1956, bull. No. 83 

J. Pradel, Rapport gdn&al, Revue inter, de droit penal, 1992, p. 1 8 el 1 9. ( V ) 

iW 



J J-^^l d->»j jup lio ol j*-. US «beyond reasonable doubt» ( Jj*i» iiLi 

. S*l Jl *^ll 

oUIjjj-)!! •/■* V V»^ J*-^ J* *-*j=5 U^ ' JJ^I Sjbl Jl v-Jlj . 
SiLfJij i ^Ijjhi-I J\ r+&\ Jtj— » JL.) Uji tAJi OLS" dj*. JJjJI Jl iijil 

oUKlt vLr°J <-.*-/^ "■■<! oCiUJ.1 Js>~^j (j^TJ-rllj ibLJ.1 Ji_») ^ J*^. 
(j^) jSiji!! t/^wJ ^liJl JjJjdl :>Jb*i l~i !>Lb jl t (o^L-l Jl Jwj ^j-iJJl 

IJL* Jj . iioU-1 jl£» J ils^all iwaJl «-« rt^S.1 iw*J JjUaJ (£>*■* j\ <■ f Jl 

^JJIj t^tJM ^l^)!! fUiJl J* ^-SyS v'^l oW^^I syiL. oi» aJUoll 
JjiJ JjSlUUiJl ,Ji t^Lfi^ULkJlj ti^^^^lj^^^^UUiJOij^rjIj^j 

Jj^ J^l f UaJl J L<w> 4 Aj-^aiM J^ IJ-ju bj->»A ' »; iii Nl A*->- o^>^Jl i^>- 
I^JUlj JahiJ.1 aUsJI Jb^-j,; JyiUalJl ^jj-La i^jUtjj . JJ.J1 <Juj *^— JJI Ajvflil-I 
t *5v>-i (ffstfUj (j.j-5-PxXSl A-g->- "USUolj; 4Ji jll A-o->- t)j^J* (jWUaJI ;ju j*-*-^ 

. &Sll ^ 0j*L1j L. ^JiJ ^ ,Jxj ^ill pvaiU Jl i*U>Vb 
jujl^ <l)li t O^Uil J| i-— JL SJb-ij aaJ>- j*p liJU* ^£j jJ IS} ^1 J} <JJj 

a*j>- *i!J»«J <_gJLJl (jJlj^-^l fUaJl Lg> i^^Lp SJ_P JLp v-A»ji| iailjJl iiJb- 

*5L_i^JS ^L-> ,„:, ,..! ,y oj-jbj SL_sa_aJD j^ii frj&i \j t tfjbl jl JJjJI 
*Uau ^ i._aJ.7.-irj di t^iilj (^UJ! <0 JlsiL ^Di JjiUJl JaJ.lj ' Lf^^JU-lj 

^UII Li . ^liil JUiilj ^UuLJ pU^NI Jl iiU>U t>T Jl JjJtf 
^j-v* J *V*-* ^-*tH* £^*iJ l ui*^LJjj (jcJjjli iiljjj kij*A JlU Qfisi^ii x} 

iJjjUi! *iaJl ^ f-j+pjj ui!>L^-*i/l lJlA jJUij . ^UaJtii u^sJl ji-^J ^lijl 

. 0) 3jjL«M UjjJb- Jj VljsrV ^f*^ J «-*k J " 1 cr 51 iii::K5 ' i 

. 2LoUi-l ^jpJdL Lfi iStAp V ii>*j 3-iJL» iJUv^ Jju <r J^-l ^s> S^L" ^JjJ-i 
Camille Jauffrct-Sptnosi, op. cit., pp. 1 3, 14. : j&l ( ^ ) 

£^A 



oLu^Jto Olj L»Xo c «LjbA-l (_£jJ>*Ul juJj iJ-Lo iSj*"* u'%>- {j* rt^J 01 <-^>«J 

common* Jl flkj JL^-t ^1 oUjj-^JI «^l IJL^j cjJUh JiSj . ,j^>J.I ^Jd! 
2 « j a -l. 1 1 U.ia «lJLp ^jisxil i yijjj6 cjJ~^>\ ^1 cjLu__ r ijJl ^J 4-^mJUj *law 
-41U JLp f£J-l JLJbM USUJ.I tJUaj jl aJLp ^^j^mJU l^ ./».«_; jU-1 t JLslJLl 

• 0) ^j J r! <>» **U-T ^JUl jj^\ & aJUJLI **£»JJ ^ U ijbiyi&t 5JUail 

. AjS'jaJLI olyJlj Z i £j*<a}\ 4^>ljJj| Ji* ^yajjjcJl SjSoj ijiJl S^SCs 

iljll) oUiMl IJLa oUIjjt! p— jj V 1 ^ 1 cSj-*-^ L^L»T SjjMI US^J.1 ^ L.1 
{ja «JLp ^^J.1 i_^_« &u N ji-l IJL* ol J»-!Ajj . (oUI^I UjUj L«j Yo \ 

. fAsjJt Jji>- L^julj oUUviJl iil5u AJJiii JjaJ-Ij 

^3 j^UaJl olIJj jjiUJl *.Lsf j . H <\V iu- ^y «dj Jb<:; ^ <-^L>-j ' V 1 ^' 

l_ibiaX «lU_jj «LJbi-l Oj_sfljl-l ^ «ulp ^^lil (Jj-45- JLS'Lft Y • ♦ ♦ i*- AjJjJ \ 



Anne D'Hauteville, Les droit des victimes, Rev. sc. crim. 3001, p. 107. : J^\j 



jU*>-j j*JL»»iJl ajIJj ^ J-_I>»jJ| ^Ls ^jIp ^»-jl j ((j— Jji oUI_ r >-l V o j 
^Li f jjf LS (^y ^l^l^-l V.A » SaUl) ^Jdl pU^I ^ «u^ Up ^^Jj 
» JiJ ,yi J-ip»Jl sjyA \-» (^Xc j^^J. «*. JS" ^Jdl ^Jlll jUa^k j--i»*Jl 

*iuutl ^U! JSUj-N it 

Joj-io JjL-jJI aJiA ^p j_j_p JL* *:! juf 4 ^^Vl jjju- .oil Ji L;^ I jj 
^^LsUl JjJbcJI J^jJSJI lift JLp ^ jl»j . " Due Process" 5J_pL2Jl JjL-jJI 
jJLJp (S^\j t a_ s SCj_ / wo Ml 4_»j5cL| ls Lp Jaii t5_, r -o cfiUlj (_y*dj-*Ml jjJ^-Jlil 

^J| lJj..^ ^jjl^ijJl Jj JjcJI IJLa tils' li^ l_« Jj>- JjUU j^a^l jjj . 4i.srt.dl 
^^asu jl ^J\ jLp «— bJ! Jjill Jb> LJUJl i»5^JL] ^JLiiJl aLsfiV I iwJ*S Jij 

iu-S'L^JJ iLoj^JI JjjLJ-I Iajl?-j ^yd tiilJbJlj <jj->«il (i-^L-'Ml) (3j^J-l 
OjiJI ^ oUiVl IJla JiS'bj . 5jjji-.aJl L*-aJL *~»3 ^dl ,y>j (fair trial) Us-adl 
«ut (Jlp . (Cardozo, Franafurter, Harlan, Powell) sUaJjJI Jb ^ ^jJLjJI 
o\ J* jj\ £A)\ £% ^[2l\ Ju^f ^Ihj. *U\ j4& \M* a^-j^IjLipI 
Ot>U^j S_stfUM oUU-Mall ^^ ,y»jhL| ^j-'Ml j^alJ y^p ^I^JI JjJjcJI 
(iJJl ,y*-JaJl 0>UJI £>Ua^l ^>*p JLiiilj t(The Bill of Rights) J^JLJ-i 
. l^lS" lj ^j i_ r iJLi iL^uMl <Jj-SJ-l {J fiju ajLJ- i*£»J,l sUas UIpI *J[ j^u-1 
5X r S(l LLJI US^il SUaS aJLp! c^-^ o! J\ ui*^Nl O^i «-»t*i-l j*i-lj 
jj* SijI^Jl (JjiJ-l rtJaaw «-«i! (jJUl (iu«iL.Sll c3jJ»^-0 jW** ^^*Ij '^* 'I 
JiJudl Ujy ^| ivj^ all iU-l JUal ^ OL^MI Jj^L .jSo^Ml 0^p>I 

Genald Gunther, Inchviducl rights in constitutional law, 5 6dition, 1992, p. 82-92. (\) 



JbJL^ ^ 4 d)LJ)fl JjIj- jL*f oi>-l JLi iX^Sf I UbJl io&xil d)t £3ljJlj 

ajLJ-Ij ^*^j (S^L-Vl (ijJJ-l) (>» i_JUJl ,_,» JUj-aU&^S/I -il)LJ)M ciji>- 

d)ji LfcijAC ill*- JS" t Js> JjJaXlL ioXxil Lj_Jj cJUsjj t^i ^j . OjjlwijJl 

<*\j&A JL>u ^JJl jJ-l OLS" lij U a*^jJ, j-A*-« SJ^ UjJI 4-»£>»il c*«Jl**Ly"l Juij 

. (Y) a v-LJlj iLLdl oL— jll JSG L.L.T JUJ ^1 SJlJuJlj 

\.f**j*Mj L*£\>A\ ^y^ ylj-3 <A-*aJ.I 1a^>JlI 6Jl«i d)l j "Fair Trial» Si. ./ad I 
(_,* JjJ-lj sDouble Jeopardy* «*u-lj 5^ y> ^ist ., fill a^L^ jl^^r p^j 

. ^«ilJLc SjlxLy-N I ^y J^-lj t <~-iJ ^U* SiLj-iJJ , t .4.7.11 aljS'l ^ JLcj 
Ail ^jU ^ IV • *Ip ^ IjLr^l (jr-jj-iil ^jy^>^\ ,j*k*A.\ y£~*\ LJy ^j 

l j t ff_y t acS\ 1 g',0.^77 ,^1 oLJl J.g.iUi.1 Z&j^3*j> LS ~J>jil\ JjL*ljS\ ^ l>m_«JL*« JUj 

d)LJ)l 1 13^»- 0M*p *\ 1 A c. jiUaJl ^ jill jji-jJl a>-Lo ,_,* L^J| jLdil 



j^JI y 4i\ TweningV. New Jersey (211 U.S. 78) *~*i J H • A fc- UUl -u£»Jil c-A* O ) 

Duncsn V. Louisiana, 391 U.S. 145 (1968). " (Y) 

Louis Fisher, American Constitutional low, third edition, 1999, Carolina Academic \Jlu\ (V) 
Press, p. 753-782. 



L-Vl^iUil JlojLiI jdl \ <\n jji-.i L.JUL.J WA^JLu-^ljllj 
jlpIjJJJ L_-j^ IjU-» ^jjiw-aJl (j-I^il <JP_pI IJLfij . 0) i»LjJ! jpIjJUI UoSJ; 

JbJU2 f UL> ^ <Y) jjJ_«Jll! 4iJU_« iyu^-lJl ^j-^-J! jLip^ L4JI ^.^ ^l 

( _y_U_j__ i Ol ^jj-x—aJl (jJUil ^U__o-| t »^ljJ! jLjdl 11a J^L>- ^j 
^Ij t 4jl_L| i*_^-iM ,y -iJ^Jl JJu£ JJL-j U^ijS ol ^-^ ^1 oULwJI 
l^f OlSj . 5*1 jJl J^Sl o.jN JL«: ^jxll Um_II j! iJjJUJl <u_"U_,l yljjj Ifc 
fcpUl <y ^ ^ xU^mJ) ^UjJI iiji>- ol (5jj_-iJl ^-JUll jlS"! Mi 1 p-liaJl Jji- 
^ *& j^J • (r) «_>j=-*a **-» L^j * (*ujf^+l uwl j* _> Lfc -ij-Jtl V-" 1 -^ 

j~JU JL». o -"^l ^Js> jja-A ^j LUJl 4_jjj_-ijdl 4-<^K>J.I P-U_J y_U.il _^_4 ij 
t^^s-ll jjJLxjJl <JUjC^.I (_5JLI| iojjLSJl it-TUdl j^jC {y> N Jb ilvallt i^-SWl 

JjJbL J.LJI 0!>U>l oJ_i__J ^Ul j^l oil dJUi J> IjiL. 1 ("W foUl) 
JjjjJLumjJI £*is>_,l *-U_S jJ_-il JiHi 1 ajL_jJ.I 5-« t _CL>_H jL*i S-__JLj . diLJ^I 
LjL»IScj Ji5o ^1 i^l_oll oUU_s_Jl {ja Lc-j^_»_a ^J -ij-s<-j <*j! ,JLp LLJl 
JjjJI ^y L$j Jj_<i_««il 6j_^)__v,l ( j^uLSll *«« aLp <— *-jj ji-ij iJlJLjJJ 1 'j i* ' 

JLpljiJl AjtjJsj Lfro-J-u -L&ljij ^U-CaJ.1 (jUSCjLlj Js-."J -1)1 ^^i . S J . s --->-J.I 

^ Juu LjJI L-S 1 . iJU-Jl ip-Ul ^ Lf2-J-T iji»i'j Lg_ob>! l^ Jj^udl iJl^Vi 

4lo £ \ S_U.I ,_,» Jj_«ijJl ^j^ii _fj| ij-^_i_iJl Ajj^-L; aJU_J| iLuj ,_jSl~i-l J^-Jl 

t ol5^-V 5JJUJ.L UjlJL" j! I^j J^>l jj^cj N _^ll v«JaJl JjiJ-l ^ l^l 

Raport Frangals, Droit costitutionnel et droit de 1'homme, op. cit., p. 263. : Jal\ ( \ ) 

Franfais Luchaire, la protection constitutionnelle des droits et des libcrtes, op. cit., p. 31. 

Francais Luchaire, op. cit., p. 38 <Y) 

Cc. 21 et 20 Janvier 1981, p. 308. (Y0 

Cc. 2 dec. 1976, p. 39. <i) 

m 



jj-/> ^-^ f yk Jrh o~-~^^i iJ*".?*'- r-f^ J-*^~* L^^»J L^V^*-* <_r*^*j 
5j> j^j>t£ JLpljiil «Jla cj^j <1>T Oi*i . • 4**nLii Ml <*Jji>- ijU_>-j Ol—J)M <-o!jS" 

i^ jjjJi }yn M jJi iUJ-i ^ j&\ oi-i (^di (3j^ J«£ ^ r^ 1 «y 

.^...l^^l&Mljt 

ijjj^— JlJl 4U5UJ.I ^ (_,» i.asrt:ll i^lxil JjL-j 01 *UaiJl life ^ r^fi\jj 

: ^ (^Ua?^ i±j^ij ^3 UaJI 

4_SjJL>- 4jL«->-J OL^jMl Oalj-S' OjW l. . | ■ lp (*>^d (j^l O***" - 1 " L5^>" ^ ^ 

Ol aJUaJ! lift ^ Jsu-^j . j_^u-JJl Lf--»J>^ t/Ji (ij-ii-l est t «<-—L-Mi» 
j^t>Uastfl_j*j t^l^Ml(Jjjy-l j*^C^Jl>eX~>»l JS UUJl Ajjjl-iJLlI i*Ss>J.I 

. AjvaisAJl Aj^J-Ij 4JU3JI (Y) 

. SjUsM <y ^Sil -U-l *-£A! 6y^~ J^ ^Dj^- 1 (*c* t^ IwUspI (X) 

LfiSj I ioJTUJj eJA ^ ciJLfJl JJ-2^- JSLuj ^ oL^-lj JjJbJU 4jjj£**JJ| 

iJliS'j t a : ,,rt->cJLll <ij>~\ AjZjA <*f*>-ji L* j-*j <l)L*o^(l <La\j£ flj^>-l ,j* (3-*^ 
o!jLj> cjjjf JJ UbJl <ijjjuajj| i*S^>*il (1)1 Ja>-^\jj . *^-dl t3j-i>- jSl_*« 
oUUwa.ll ^ ipj^^u« x Js- {SJ^ «-i*a d l ioJS"Lp«il ol »bj-« L« ,_^ Lf^lSo-I 
S^Uil (j-jjlSil *-• c^ ap-^j J& iJU-*JD Uj^i» LjJU15cj Ji5o ,_yJl i^L-Ml 

aJIJLkJI > j_jjL» <j\j iaj^il ^\ jir-^i ^-* _J*J • Sj-si**-^.! J J jJl <_$■* 1-fJ <U j-*_*Il 



i iJbdl *L«-«jJl 5Jjji-l « nij_ji-iAii iJUoi A fc*J Y Y *J j 4.;./iS,ll ^i \ A A Y li^i jjLj Y V ,jj LL> 
.aijj^.ji icSUAj \ • iuJ t Jij J-iwJl ,y \^'\Y'iu- ji U i Y i \^Y 5u- ^ jU YY 1 ^ 
dignit^i iJlii)^l **\J3\ LUs- Jl* *-*LJlj iJjdl JjiUl JjJJl Jl*jJI ,y V Silil oaSl aij 
c-A» iJLijMI «1<J U^JaJj . iL-J^I <3^ii- VJJJ^' i-XLo^l ^» X Silil ^UJUj (huinmnc 
,f\ ......U IjLju« JUu «humiflcr l'indi vidu' jjJll JNa| CjL OL-j^l Jj-SJ- LjjjjS/I 5-»iC>Jl 

CESH, 16 Ddc 1997, Raninen c/Fmlandc JCP 1998.1.107 .JUL«J)H WjAli 



-GUI ju^kj d)T ^>y yl ^gbj aJLaA-I ^ L-iJLSUb a-JLA-I illJjJl fj^i« J*hjjj 

^Jl ajLaA-L ij-^aill Li . Si-^adl i^Util oULw> ojjj i L^JJ Jj^jJl iib)/L 

fSjL^ll i*5"UJ.I cjUU-^i <J}U- jy> iuS'UJ.I Ul^jS 

cUI^-Vl ^ ^LAiJl OUvillj Oj^-aJI ^. IV Salll) l+\J\ ^1 J J-^Vl 
^j..^.g,U /»o£ U-i bi^tj ol J*— o*j . (jji-JJl jyY'j *\ Aj *H iljll) <LsbM 
*&>*j L« Lji« t cS^' ^jj*** ^'IjU-m' ^=ry ^-ga'l SiU^^i Ijj t (jubwiul jj-^j 

. C->lJlo '/all ?y* (JilPjXJI cJLft fJ&j U-i 0^>»J i«J j-»"j • 4* j*&>~\ 

L>b~l^ fcA->*> V^r' oj-ajM ,JLp lS_t~j 4-»L* i^ULo>v9 : 6ji\ fjJI 

: jit UJ cjUU-sflJI oJla JJUSj (.(i*5"UJ,lj tj^i^dlj tflfTVl) 
ja I " kill) SljLUl Ijl*-. jj-o jLwJl IJLa Ji^jj 1 i^JL-S/l ^ sljLJ.1. ) 

. (jjX-/Jdl 
. (jj^jJI ,y V ^ j Vj I Oj 11 j £Y j i\ jljil) iL^^iJl 5j>I ^1. Y 
. (jja-.aJI ^W^^/IV OlfcUl) £_UjJI ,3^5>- ^ Ij^-I.r 



. \ Ao ^ JjVl oLjJl 1 .». LLJ| ijj^aJl f LSi-1 

£Y1 



.fl£>-Sl.LkS_0 
. (T) oMJL| ^jpjJl J, UjjJ jiJl ^" j,Sll ^Ij ,y cjULwJI *jl» ot 



.\ Ao ^ JjSlI JiUil ' ° -=r LJL^Jl iyji-oJI f 1&4 
iYo 



. oUl ^L ^isflj f l^Nl il^c 



m 



iUltuVI ^ SI^LuiaU (^j^jiwoJI JuaVl-^ 1« 
obji-lj t3j^-' fr*"^ tX^ c5j— i f ^ cSjj-*' <JL-ms ^ jU-^iiJI II* Ji-^ 

J^JJ JjJJI JL^JI UJtft ^Jlj ( ^ • SiUtl) 0L^>l J > aJ- J.UI #)U)[1 
jljj^, J_,jJl jl^JI li* _>p aij . O /Usalll) \ ^ ^ L^l^Jlj <-JJdl 
iyLUI c..,/i-.i SljLil Ijl* jJaJ ybJLI ^^Jl ol>I Ou 4>JL-Sll ^ SljLil 
oJlJ> aJ^>- <U$j ^\ <J j&3\ &s> iji J& Ol JU j-1p ouljJl tf.iL. ^ 5jJVjJ1 

jj^_^jj| JLSl JL»j . i-oLJl SljLJ.1 J*-— ^ oW. « -m 3 . 1 I _y> J,*\ Jj- ^ jJ-l 

^m»j (>LjJI «JLa11 oL..A.*.alj Ojj Jiill 4ikL~j Pj-iil oULc Jj ; i^L-^- SljL*j 
. ( ^OjJUll *l»l :>ly\M Ljj t$jL^ u^l iJjiUJl jSl^ll Lf. iJ>c; i^j^j* J»j^i 

*IS^-1 Zpj+s^a i loj^-i» SJUii ^ Si»J V -Jj ij.^ill _y ^A \ Si- jAjA V ^ Ulp Sjjji-a ( \) 

^ alJ ^ ^j s-juJi ,> \ <my Si- jjL. ^ "\ ^ Up s iJ _^,i . n ^ _y> \ -*- llji s^jj-jJi 
,y HA^Si-jji* Y^ ^ lj* Sjj_ji-i , wt_ j ^y , .»-Sjlljisjs_ )J >j>jj tis^ji-oisjUai 

£ ^ Qp Jj jji~>* . Y £ • ^ £ j>- SJjLJI 2lp_jjv»JlI t «3jj_jX-jij» SjUaJ A Si-J ^ *\ *i j S... ASH 

^ iY |»ij LijLJl i*j^»Jil tiSjj_ji-ai S-5Uai \ • Si»J VA Jij S. rs fl-Sll __,» \^^\ Si- jjL» 

, «S_j_ji- j» S-JUai ^ o Si^J f £ rti j S : „rtill __,5 \ \ \ ~\ Si- (j^jLt \ £ _y ULp SjjjJL-o . V o ^ 

. •Sjjji-iD SjJLoS WSiJY^ ^j S-iull^y ^^^^Si-^LiY^LlpSij^i 

. \ \ o _y> Y - • • S*J» «olj^J-lj J^iJll Sjj^jJI SjUJ-H ^AJjJJ ^1 (Y) 

*YV 



L yJCj OjjLaJl j.;..k"; A-.,rt.:.>«ll <ULJl <L*Jaj (1)1 6jJLil( /»L«I SljL*ILi JUaJjj 
oL*Jl oJipIjJL OjJLa]| 01 jL-^Li t *^jLjx>*^ oJLS' L»^-« a-*J^I ,JLp <uL JaJl 

v^r-^^l .L^jSj jJI j^luJl ^ JbJL IjjLJj i jdjljll olii <_ya*j ^Jisi 

jS'ljll Jj'UJ 4jPj^_^ Jajj-i jj^iLj pytil lf2£>«J OjiUJl J>-b SljLAl L.1 

*j» JjLo \*&y£y> { jh^A ^Js- j5ojj il)l i-^-^j eS-J^lj iJjJLiJl J-^ljll uy JjUjJI 

*5L£ ^1 iJjjLiil oJLpLsJI (_»t)^>-l tiJJi «ljs*aiL jjjj>«1I ,/jjJL* *j*» ^ SJjjLiJl 
. jS'ljll «Aa i_jUw>SI aJjJUII ?JLoUil ui!sb>-l a~s~.j Lr jSl^il oJun 

aJLoLj«— o OjjLSJl jjJL tjp- fj-iil J!^->- ^ OjjLiJl ikw-ljj SljLJ.1 JjL>wSj 

iLoLdl ^ iJ^>-Vl (J-toO SljLJ.1 JJb^^lJ 4 iihidl iJ^Ull j£l_ r JJ iAJb^. 

JS*- <>• OjiUJI ik^ sljLUl ^iiJ Ui" . 0) oLJl i^JUil villi cyArJil 
jji *i^>cjJl *-* Jii N cJjJl oli (ji <j| UJ" ;^i*jL*J-l SljLJ.1 ^ (Jj ,/i\\ m 



i-SL^i V\ fcj YYV (t ij4,„nall L5 » iY ' • • i-* jj^-^jJ Y ,ji Lip *jj>u<o : iiUi JL^b ^ _^iul ( ^ ) 

. Ur^tY'o J» iolj>lji5jiJJv;ji-.JiJli|U-l :._JJ>JU^I(Y) 
G. Vedel, "L'dgalitfi, ddclaration des droit de I'honunc et du citoyen de 1789, ses : j&>\ (V) 

origenes, se p6rennit6", la documentation francaise, Paris, 1990,p. 171. 
Laurence H. Trib A.erican constitutional law, second edition, : l ^j J j^i\ »L. < a . 5l l ^ jlaJlj 

Mineala, New York7 1988, p. 1493. 






Y ♦ A oill!) <U_» jjjJail jj^Jl OL? \i[ <& Li* 51 ^JJ-^^I USUll 
^JlyU ^ Jb-j ,y j^jjj" e> V 15 * J 5 ^ (***■" oV^ 1 J ^- «*■ ^J ] S ui^l 

^1^1 ^A 4 Jb>-lj ,_j!jjLS ji^ Uj*->- ^ 4- » - s fl J *^/ JJHj 4 *M Ja olSj 4 &S\ 

J& ^Jb^jJl y 5-JLS" JIM j ^ US oU« (*-§-!* ij-2Jl ,y>ji -klv* OLSj « (t-S^I^ 
. (x) «ljU.l ixl UiL« ojSo j»4^ _v~«dl u^s c^NltiU^-j 

jiljj" C-JJ 1. iVT.1l ^^j jiUaJl ^Sll ,y (J^JI ^ JsU U£>J.1 j^?- .L-& 

Y xJI) OjiUJl L^JLiu ^1 AitAiJl J*lj-^JI Jj> (v;5^Jl ^ JLa^o yS\ ^Jd* 
^^1 ij^kl! .ljU^j (4jjL>^J1j i-J-dl jljll ^ *;So^dl Ojili ,y> o A SjU.1 ,y 

^J _>^o-Jl II* x\i~j ol d)ji AJ^Jliil (*-*jSV &il£dl ui^ljil uk ^^1 J>- 

c^ji UUiJiJl ob^Jl pUlpV 4-jyUii jfljll ^ JJUdl OL c^i US' 
J.sfl.a.lL bbJi>-j *^L?xil ^^Lsat.^! ii»^- ^ ^^Uxll J^ JU« t_5* U« *^jijU« 



D6c. n" 2001-452 Dc du 6 D&embre 2001. 

,«5jjj^,ii JjSUoi YY t«J o (t Jj4 ; ..rt5ll ^y Y • « ^ Si^i ,j..,ti...c.l i ^y Lip ijjio.i (0 

£Y1 



^jjl^jJl Uil 4_ilU- ^S jj^aJI li* <jt jUpU dUij 4 Jy jL^? <JU5j Oji ol*aJ 
1 4JIJL {jJj V IjLil IJL* d\ a JUUl JlJj . pUaJjJl jiU SljLil JU ^ j^JJl 

^JUl J^UJl f U sljLUl 1j_^ jltj J>-b ^jjuj JJi ja ^XJI ^ y. ULj 
. 0) WA<\ JL* OLJ^I ^jiJ- L~jjti\ ijjii\ tfk>\ «, ^U 

k£>Jl JLp {j^Sj 4jL oLms-Ij t SJL»-!jJt aJjJUJI ji'l Jll Oi) 0j5i <j! SljLil ^ 
b\ c~J liji 4 f-UUJI j»L.l SljLJ.1 Iju* l$Jb jjku jJl a-J^UJI j^l Jil jujbi 
i*5W j-UJl ^Jai«j N ^ysll j^s «, jjj Oji uj^fdl ^r JLp j-ko ^^dl 

U-* JM>-NI ^ cijiail ^1j - SLsi* 4it)U ^ i»5U^ aL.1 »J»jJ> dj* **-*ju 
^J' ' p-f^rf jr*^' <Js?<4 di^ l <A*4 : -*^ VJH^I jS'lJkl 5Xp-_P 1^ taljUj 

,y ^jjJU-jJl tr Jb»J < l J^ C^s^^p ^Jl Sj^-^l 5-^aJiJl dJLL" <y j^uJ Oij 

(!)jjLSJ| l ysCj 01 flljLJ.1 I J^o »Jt L y2»\Zj V AJlJ 4 ( jLL>J| Jujij l-L-»J *U<aJLll pLo] 

. <r yi>l jp JUiJl ^U*Jl fr-x 

Ddcision No. 75 ■ 56, du 23 jullct 1975, Rcc, op. cit., p. 32. \£>\ ( \) 

Decision No. 93 - 326, Dc Rec. jur consl., p. 32. ( Y ) 

^ j, uuJi hjj^M L*5Uii Jjji^ jusii j~Jd\ ^it j \ i <\r «i- jjL r < ^ lju ^ jji-i (r) 



Jb-lj f-jJ ^ 4jji*j p j.Ip L^ai,* rt-J-jlp *j&»A\ ^jSsj jj U iaixix-a A-jLap i»iajN 

^JjH t^' ( - J ^!_r'"b l3^jLl 4jUj- uu il_^bw Ajiiala iij^ (^^JLp ioJlill 5ljL*il 
OjiLiil j-o O.l g!l ^ J5 OiiJ ii5Lft_lll 4_ojiLftJl >^l^l i—jL^-vsN O^LAll 

. <r) i.UJ|Ji>JULlj 

_>Sljil i_jl>«^>l «^f ^ 0>j-sfijM Ol^l cij-2^>- (jy OjljJl JjJj-o iJbOj 

^oJlOlS' i^SIILjj ^xLoJ-; tjj^^JL!lLjli5'^lob J J--ljt5 > ai.|< l JU l y 

Jj-ajJU <uAJUm-» j* tA.ya.4 JljLAl IjlJL LaJU^ _}~^xJl IJL* /»lil ^JUl ^^Lill 
jts. ^IlsJl Jj jJl yjll ^s <JU Jltl L. j*j . l y^\ IJLa UjJlaI ^J| olyl-lj 
"L'6galit6 des <*AJ^\ J> 1\jLA\ Ijl^ ( \ <W<\ pjj--l-») oLjJbJI O^Lil 
i—jLc ^i ^LbjJI js- ^yaJl ^^ of (ij-SJ-l uy OjljiJI J** Nj . a) armes" 

^ LLJl <jjjX^jJI ioS^J.1 ojLll aij . iivadl 4_o5U«JJ kUJl oL^5il » 
jli>l ^ <Jt>L>-V! jljjf fJUu L^ISU-I jl^-T ^i cJLii i ojljJl Id* Jl 



Cc. 22 Novembre 1978, p. 33. { \ ) 

Cc. 27 Juillet 1978. p. 32 (Y) 

. \TA.\ \-\ ^ ioIj^I-Ij J^iJU ijji^jJI iUi-li ^ UiJ>. ^l liili J~Mai >3I (V) 
tSj- 1 ^" UK ^j'j^ 1 »» W ^j^ t)Lij Y • ' • Si- iJji ^ ° j jiUaJl ^jjDI 0_^L5JI f JL^U-I ( i) 
,_^ULl j5_^.l ^1 j i_^>dl IJu 0[ Jilj, JUj . iJL.SlI ,_,» !ljLJ,l SjLe. ^| Jj^u-I ^j j.^voil-1 

• Oi^'l f j«osl-l i-i!5U^ 4 L«UJ1 SaJuoil je WIjl. 1<1s*jj i»UJl iLJl 4lVi; (^JJl 
J PradeJ, Revue pdmitertiairc, et droit penal, Janrvire- Mars 2001. :Jal\ 



egality of Lj i > J Lif I^jw {j~&*Ai Ul£s ^1 p-UjJI SJU^d iivadl <*Sl>A.\ 



. ( Cannes 



d jSS jl i_Jkl ijxJL-Nl J SljL-ll ol Jis- ^jJ>i\ > l -a al l J a- ...| jjj 
Jp p-Lj . O.UJI i>J^I LgJ J3>jj V S^Ljj SljL^o c~Jj HjIju, sljULI 
c 4>JL.S/I J sljLil Iju J^U^ L dL«^ jl ( _ fr ^JJ 3^^, N <ul ^ t dili 
iLJJj JJdl ^JJ ^Ud gjT Ur Jjf sjJL ^ a-w.U^. at ^,1-J JL> 
*-*yJ 0L.L4-I i«5Uw. ^j SljLil 0JL4I M^U-1 jl~ N -ct (J ^ J 1 (Y ^UJ| 

lJ> J* J* ^j^j oJL.S/1 J sljLJll jl .^j . C0 ^JL,Vl J SljLiL 
juj 4iL j^j . (0) Jail jJ-L ^Jdl jl p+dl j* jlS" ^ UbLl ^j^oJl J 
^Jll Jljil flw jl~ ^1 Lr ^>*j y.VJ «jj-ill Hj* Jut SljULI Ijl* V^W 
J* ^jJa^ ^LiJJl Jj-L*- f ly>-l jl ^vS^-j t <>l) (i4^l JIjjT gU-. Oji JJdl 

. ^ v '» j^asl-l iJjA>- jo j jljJl J-«5o ii*ai*j 4J0U oif.|^»-J -lj>-J 

^ JT-W^* <-** Jl5jC ^' objlxJl jjJUJ ^^i* ^LiJl yjil Ui! iJLfc ail Jij 
Sk jtj oUljjf)!! J L-j-ft^r li> jj& jf v_^j ^UjJI jl jyLi . \ W 

A>tLoM J oljLJ.1 1ju« r^jj jLJ^M ti^J- ^jS/l i*£>*il cuJiil jlSj 
Jl ^jiJlj tjLil iJL>ti li}j t L_j^j ^-IjJ aJMp Lfi-^jj fg-i-Uj liUil SjLJI 



Crim., 1 cr Juin 1 995, Bull. No. 202 " ( X ) 

Crim., 14 Mai 1996, Bull. No. 202. (T) 

Crim., 8 Fdvrier 1990, Bull. No. 70. (t) 

Crim.. 7 Mai 1 996, Bull. No. 1 90. ( ) 

Crim., 18 D&embrc 1996, Bull. No. 476. CO 

89-260 Decision du 28 juillet 1989, Recueil juris, const., p. 365. (V) 

in 



2LJISL.J. aJ ylj^J Ol v^i c^j-pJJI <y ^-a* J* Ol oJ^lj . 0) ^U±»MI o!i 

. s^jJI Oj» ^i JUiL-i olj IfJl aa-i ,/Jl ^slijllj **fdli &L>-)!l ^ jJ-l 

jJi^J! ikJL. ^jU U> f L|3^' ^^ l> ^ O^i J^ V" u 0*-? 
l^\^j * lpl.i*A-N SjiJI JjL,j ^ SLJUI ol* ^5^ LiJLU JU-I ^ US 
AJaL- UUJI *iUJJ Jwu ^JUI ^ ULJl ^ J»Li>-Nl jj-J-l jl ^aOJI olkL, 
^.illc J, tc^wJI^J^I ^^lol US' . JjJL>jJIj f Lji-Nl iy ^JLI 
^Ul ^LjjVI &s ^ L. jaj t ^ J-r !L- jjp &l jjjI <j! f Lfrtll &1 JlJJ J~- 

Ol <_*«i Je <• ^-*aU IjJLp ^-J f L41ML3 . £lioJl <j ^jsL *il U y>j -u'Li^^wajj 

. ^IjuJI UpU OU-aJ ttJbM oLJl <>1 a* ***l»«ll *ttl «y on (Sj!^, .iijU, 

. (jji-jJl <y ^ /"IV kill) 8*1 jJI fcjji ,> (5jj^-aJI -u-L-1 j^j Ojljdl IJUj 

^ ja>- 1 pL$;Vl JjJb-j fLiJJl i3j-i*- oy Ojlj^Jl j* Aj-^Jll d)l Ja>-^j 
jl DUi^l «JSj* -_jdtl LpU «-*JL S^*^-^ f L|3i UJj ^ cjW^)II Jj*«j5 
( _ 5 ^*l jJwj jljJl 0j£. Ol v^. I JLij . s^l J-^Sf Uiib. J->u br c jj-^i-l 
jjj>dl sIj-j^ ^ isJLa xJU-i «Ia jJJTj . ^Nl tiji^ h*-Ij-* ,y ^^Jl J>- 

*il Nl 1.UJI 5>*U1I oyadl ai jU^pNI IJU 01* lib . a^lj cJj J jx>dlj 



Marc Verdussen Arrdt Borgers du 30 Octobre 1991, op. cit., p. 342, 343. 

J tijJuv. LJlS-1 S-SbU ojwai-l ^i J> J^ Os^ v-JLbs oJu-Sl ^ sljLil OL o*ii Oij 

(CEDH, 27 Oct. **-»^ aJ. j ,>• Jil ^J> j J **«X V ^j> J <■ «J^ ^* i> W *^ (C-* 2 
^ . 1993, J.C.P. 1994,1,3742). 

CEDH, 27 Oct 1993, Send, no. 274; Gaz. Pal. 19 Juill 1994. ( T > 

trr 



JiS" JLi jjly-jJl jl j*** ^ LLJI 4jjj1*-jJI ioi^J.1 C^sai tlU.1 I JL^J UJaSj 

4jL^>jj j I aIS'j* Jl jJ-S'jJl Lfr«JUj ^yJl ajj!»J.I -uJipli (Jl^-o ^ *!j~» 1_)j«^ Ijjj 
Ub_j» jjJUll »Ul SljLJ.1 ijlj c 4JIJL9JI J-£i1 SjtaJ. OU^i Jl>tJ ,_,» }L»l£i« Ijji 

AjPj^jil ,_jwMl ^ IjiLia <1)j£j jj?*^ IJ* 0^» 1 Lg-^u-aJ ^jjj JU^ Jj t ipjjJL« 
. ^^jjl-ijJl ^ £ * Silll ^a^ Cp Lj^j \^Si- JIsJVj Oj^jj t »j^o J$\ 

oLn**l J>- oJL>-j /»UJ| i oljJ! eLkpj d)u <L~J_ r ill ,_^ai>Jl <uSX>c* Ovii Jij 

Jjt J\ *L^jJMI ,y SIjLJlI £i o^j^-i oUJUJ.1 JsL»* ^ plS^-Nl ^yw 

JLpIjJ J^ (j/aX. ol £>^l J*- j-* ^ I— Jj* ls* lSj,^^ ltM-I j^ -^j 
jJ^J jJI ^Li^lMlj j^ljllj ^LS^ll o^^l «JJbW i-JUL-l oUljjf JW 
oUU_Maj MjiSU 0j£> <l)tj aJ j^ V }~£ j* i-i!>b>-Ml ^ju Ml Ja^ c (t-fc^ 



SJbJbf JaL. oUii jJU JJI oJL-Vl j Jj~JU oUL*i.| Jjj-. j ii j all ,yl jUUj. ►Liijj JJ!bA-| 
jjii ^ obJI iUU O^i OL ^-aJi >^A< ii-J ^ ">(Jj OjJUll Jl IjjSU V iM (^.1 J*/ 

- olyJuJl OjJLJ ^ ^lill ujLiS3l ,y .yLill V gi ,y JjVl ^1 J L^J* .yPj-Jll pJl^JL-l 
^u j 1 j •..,,; iu«ji Jji^ *kL< LjjL^s jj i«L<Jl SjLvJJ L» jj«J (Ja*! •*» t) j£± - »JJ-^" *» j* u* »J-«jw< 

Cass. crim. 6 Mai 1997, J.C.P. 1995.11. 10056. (V) 

Decision 73 - 51, du 27 D6cembre 1973, Rcc. jur. const, 28. 

in 



IJL* 0! liLU c (H5 Up j-kj ^1 ^L^iSflj JI_^Vlj ^Jli^LI L2J, UJLl^ 
Ljj^l J^ oW^> I of lilt, t o JJCi L. jLf jj N jjJ: jp j^u V J^Nl 

JjJi J^ aij . ^lijill JjJb- J\ a~JL XJL.UI o!fc».| *_^ J sljLil Ijl, 

«j- V u j)"j ^1)^1 r^Lrr <y> *~~ (^^ *tej>\ (tJl^l o^*i t*» r*^ 
. (i) "Garde a vue" p^JLp a ^Si\ ij* J ^ lU^^I J jj_| 

r>-*~rf ^» Jjji 1 -^ ^ ^Wl at t^A* ^ LJUJ1 4jjj^-jJI iu£»Jj oast aij 
1*1*6 jJl ^LijJl ^L^b iJUi J Vj iI|^p oj-asM ^ ^Jl <J\yr^\j 

j\ c L4U1 ^LioJI jl c L^jLij ^IjlJI JL>^ J p\j^, ij^>.j_* jlpIjJ t L^!i 



Decision No.80 - 127 Dc 19 et 20 Janvier 1981, (Securitd et libertd), Recueil jur. const„( \) 
p. 91. 

Decision No 86-213 du 3 Sebtembre 1981, Ferdinand M61in - Soucramanien, le pnncipe (X) 
Decision No. 93 - 326, du 1 1 a6ut 1 993, Rec. jur. const., p. 552. ( £ ) 



B^U lO^lj Li> <■ I4JI iliJlj «. L^J JjLl OU^s> Juw ^1 <JU^J| Oj^ajLl 

j^-oJl U Jwr i. jJt 5jUJ-Lj ^!>L>-| UjIju| juj ^1 LjUsOII i-^yJl ^ 

J r +sl\ J^> ^rjS ji\ ; LJbJLl old^M ^ u «>■ YY<V SiUl ^ <y 
Jlo,L^ij JLSOi iL-y ^Utl »U>Nl iUJl Oji i3jU-L ^jiUJI ^1 |JL» 

! (lrt*w»J Si 9LJ.1 1JU£ 

jJu ^i^ ,_y«V^I fLkdi ^aiJ SjJ-Ul (^^pjJl 6l» 1 JjS/t v_~-AJ i^JLi 






trn 



l^-Jt! jd\ l5j^Jl5I ^i JU-I oHw lift . *J>ji« i^X« iSjf-Jj ~^j13la cJlS 
^jJI ,_,* . ol*Jl ijLJl 1$-1p ^^J ^Ij - U*L>-j i»L*Jl i>JLail Oli t i»UJl *jLJ| 
^ ,, j tU Sib^ LsIJUjI ( _ 5 ^l9 lij «u^ t i_iUiX~-*y I ib-j) ^jj . (^j-eJlJl Ajj ^k"£ 
iiLJl j^ olill (^y>jJl ^ rt-g^il (j* Lihix^ »jiy> Jl j U-» t S^iLlI ^j^jJI 
i! ^ . S^ilil c5j*^l ,y Lilk ^Jdl ^ all OV i LJlJlsjl cJb^j f j&Jlj obJl 
viiy ilS^Jl II* ^ i-Jj^J iJJiU aljjo lilyo ot-tSjjiJJl L^Jp cJLS" *JU- 
oW^j T /Y 1 * SjQI) U^kJ 4_*L*Jl iLJI c-JU*; jj L. Uuj JLsti-l ^j-PJill 
oWj^^lijjLi^lSi-lj^itj JiJUuij HlAiU WS^jO^LiJliJjUil! 
JjLJI ^ oLSil i&£?\ (ij^JJl ,_yU i£.r~i ^ \* j*j • (ol^i>Jl OjjUj a-JUjM 
iljLlI IjLe J^>"1 JL>- jj V 4j1 ,y> ^vai -O^i ; ^liJl i_„..>Jl ^ a^jJLj . i«U)l 
f-LioJl liji^ (j» SljL-lL J^>-[ JL>-jj V t oUJl ijLJlj ,»f :ll <ju Sj^JL.^ I ^ 
. i-»UJl oLxll y> L&j±J.\ tfjj-jJ] ^ jvfsllj ' o^-tLII ^j-paJl ^ ^ 4jr.ll (jy 
dJUi o^ i *xp JjS'jj t5«^i 01 ^ 0^» i pliJliJ 0U-^> jA 4 ./a»..^j ^-g-dl jj-^t>j 
^ ^LaUll (_5_^c.JLll ^ L»Ji) L-sA^-i ojj-si*- OjjUil *i>- li^i . OjjJliJ ,« .,A ikj 

j* Jj t f-LiJUl <3j-o- ,j-« Li>- q^j iU-^Lsxil ^ o_jj-« ^j-J jj_sij>-l ,jp i— >LjJ| 
lift . plijJl jjj 4jj>- ^ysLLjl LfSLoJLL^I (JLp «w^yLi JU» aJ i-A^-j ^r^l ,JLp 
^jjsjdl ^ 4_sAi^ij --frdl jj-saj- jt^ d>i i*Si»t-flJLJ jL>-l Oj^Liil Ol /jp ^A-si* 

. jjJ^-\ ^ A^ftl dj>Aii ^y* lij t Sj-JiLi.1 

Y /Y • Oj Y /^ 1 ij M ^ dljll J jJLj sljLil Ijlt J^U-J iVJ Ji^-^ Lit V[ 
^IjSlI *jw»j»- v_iiU*J Ol L.LJI ijLJJ cjjbr-f oUI^ ^ *\ ^ Silili . oUlj.?-! 
j^ljVl (^ i_»Ltu*^l (ji rt-jjdl J^ CJ^^vaS Uij i J^i^iJI ^^l* UjJUflj ^jJI 
Uji^j aUUJI ajLU Oj> oWjjfl Y / H i SaUI ol L^5 t ^Ua^-VL ULdl 
jHf^S.1 ,>p cJjil ^Ij-*)IIj ajU>- ^ j^ip^jJl ^li {ja jiLs-Jl j-«S/l uibiu^l 
i U»L^-I A-**^*^ jiUJl j_«Vl LJbii-il Js- *4X«U iaju -Jj ; L_ULj^9-1 ^j-^J.1 
cJ»pI HWiJWi O^lillj aJjuII oUI^-1 Y /Y * o salll 0^» UjJ dJJJtfj 



jrv 






V Vj^J^ "^Ij^ £^i ijfi\*- (vJi^o Ajs-'^vaJl ^jP-S iJUaiJl aLU! 6jJU 

iJ_pUJl j^jS'l^. JislScll iJUaiJl ikLJl JU-j ^ L^> (jJ»UcU y> *y jjij jj 
iiJj-jJJ Uj_^i 4_«L»Jl 4_>JLall L^-siuLa ^Mjj^i jjJu jj 1 1 g .t| «_~~Jl 

jb-t J\ i+>- r L^s J ljU+i csj^jdl oli)l ^j Nl iUi jj j ^*y 1 

jj.lf^M^ i jT oLtj iob *Wl J c-j«ij ir^ o^L*Jl Oy**^^! jf uy&jll 

ifcl J^ pi" Lsl^. iS^^l JUL-^S" «>l ^p itJlUl jl^Vl ^p j^idl ^ 

jju lj*j: 1-gi.Jaj JU*« J |»-JL M 5-^j^j^i t/** - ! J* $Jj> ^°^ p *s>»JUfli liSfl^a 

. (y) aJi wJl Liyiiii ^i^ yiiai i^is^l o^uj.1 

ic^j iujyU| ^ oUJl SjLJIj i«i^>J.i Jl *-fr>-jll <5L*)/I <*s>r uy cjU^ajJI 



O J-£1~j, iaUJl iiLJi jJlIC aJLaJ X* iijixJlj 4*-fl\ (wivj ^bJL^J jV i i«UJl 
N *jj-^C« jl Sj^-i-i JjL-'J J- 4 ' L - aJ -fl ^ J^-*- <>* f-Li jJl J^- a_uujU jUs} ,y 
^*J N fLiaJI *u->- Ol sLpIj^i £> i pL^Nlj ^LiJdl u^ SIjLJlI !jl^ J^u>4 

. aJJSj U--S oU-J t^JJl 4*-jJl 

t SljLJ.1 Lw» y* j»Lp i^jjlw<J J-s^» M LSjJaJ ^jvsi-l (3j^- ay OjljJl olS" IS} 
I JL* ^j t *\ .,rt Sll aL«1 oljL-llj />j ./|4-1 4j>JLj| ^ji SljLJkl (ju Jaiii-I jj^>«J ^Ai 

*5LJiL jUs iJUJIj t ^UbJl Jb^-A^ jLo' ^j^l t OliKJL* jj£ oLiJl 

pL-aSJI ^ U SljLudJj fejfcdl jjjfc (?) _\ ^ 

l-jLSjJI AjSjJ «_,» ijjjJLiJl 4J^aJLi ^jU yij ^bJM ( _ fV 5>LiJl of jjiil ^j 
^l^l SJL>-j uJQa^ i;j-2j«Jl j>ii ^ ^ j,.U /»j5o»J.I ^ L«bJl 3ljLJ,lJ . ^bM 

V dUS OjJbj 4 LS*^"' "JJ^*" CS'^J ^J^' 4j»L*J>- ^JLo ^1 ^J*^L) iJjjLSJl 

Annuah^e International de justice constitutionnelle, 1999, p. 714. 



LgJUjLJjj L^JjJSjw ^ JdjWl aJb>-j diiii 4 l3_jili Xj^SlI ijjj-| ^ Ljj IjjJLiT 
iLL. pj-ill i^JL. I jj iit UUJl Sjjji— jJI i*£sJ.I cwii t IjlII I JLfJ \JLJaSj 

hjJi*}\ jJ-Uj 4£jL\ Oui ^ Ifoljij ioLsAill 4jUs>jJ| ^yaJUtfio JsH JL» (1)_jSo 

: Jr \ ss*s ,> js^s ^ «*jl j <y >~ N j-Ml oWl . ^bs jdi 

4jjj^_M»i ^>Jju 4-^L>JlJ| ,^^>tJl 4_»£>*^> c«.,<g » OUtJl IJLa ^j . OjJLiill ^ 
Mji-I j\ J\i±.\ ►IjJLl Jl UL Of gj-Ull 015 li[ 4il ^L-t Jj> i VU^r^l 

i J*\\ ij J_jJ| ^^ jJaJL; 4 ^jLSjJI O.L^_;L A_^-lj^ 0j& 01 OjJbj t Jj_2_»-« 



i U^bJ.1 olflj^J ^. ^-J 4*£>J.I J^la |J< iii ^ *ip gjA\ infill 1*SU1,I JU-i[ il ito-% ( \ ) 

11* 



iwflS J 5jL>~Lj 4 4£yM ^-"L-^f t— " — >■ AjjJLwJJ ^yujJLxJl JjyUL jJbCj ij_SjiJ! 
JLJ*,'.,ll i_j«j <U<4>-j Jbu *j yaj 4 Lff xjjJisi\ Jj^jLJI li_ft ^y \j^sCs- Jju JLjldl 

Icjj t i_*-«bidlj Sjjj-siJl jl^*i L2ij "M-yV' *ij-2-*I 'JjJLi ojjJil ijjJ-1 ^«_vi 

V ly Us> i^Ldl *JLp jjSo Ol JuijJl <wiij ya>- (J^ (w-Jj-Ii (1)1 <ii)JU Jg^Jto 
klo-bJJ JL>«* Vj . gyuil ijjJLiJl &LJI jy !}biJb"^Vl Op lljj *4-i ^-J 
f>ill oSl * i*JUiiJI iAJijJl JL»_p1 ^ M>-ja Jby JLil'Jl i_aij yas~ d)l ^y 

. jjX-oJI LfUS" ,yJl cj{iJ-\j (jjii-1 

V ol Ml i ljjji-o IJL-. <Gb Jb- ,y ,yl „Aal| Jb^ixll J*j %i i dJUi JLp *L,j 
LfJp ^j^adl <;>S-«JI >^2-a» d)l uiiJi ^jIp t-Jy" lij V} <c^o j^UJl Ol»y- jj^jo 
jj^lJLJ oj^Ul j^fbjJ\ jp-| JjjX>JI ^jjjij Jbu jj*»JI IJla (y^pj 4 t_*^bJl J^^ 

jy>«JI J^-b LjU*JI -^JUbwj j^-JI (y (%-fJ* f j£>*il t-ajo,fl' 01 : Ljiili 
a* 4^_uuUi^ Oj>3 (1)1 1— »*=j j t *-^j-^_y jd\-*-* J* («*^ 01 J* >->i>j uiUm Jl* 

P-UaSJI ? U| Sl$UJ;lj &*LaJI feSttaJI ^mi (u)-^ V * 

/•^-i ^jip 4_JUiiJl 4-iJs>jJl J-wJa-'u J-£>«^S n-UaJLH *L«1 SljLJ.1 oJL? li], 

^y. 4^jt« JpUi jj-ft i-*-«j L«| 4 vu!A5wll (j^u ijJLsM aJIjuJI Sjli} o>^>-l j 



tr-UJ-l u^ 1 -^ '^ J r>! j^'j Pi^deric Desportes, Francis Le Gunehec, op, cit, 798. :^1 (0 

. D&. n° 93-325 Dc du 13 AoQt 1993 ^jM tgjji-JJl 

j^iiJ vU)l ^U^^l .y JJ5 >ly ^y^j Jj » ,^JI J UiJ LJ. 0_^J Ol jl ^1 ,0* 

in 



4_soU-l jti'Lxil CJlS" li[ U Jj^-J t LfJKjb *_. jilj ^l*- rt-Ja.'^ ipbcVl »JlA 

^ ^1 oUl^yi oli ^ ^U^ll jt ^I^JLI ^ iii^i tt JL^J Lia jdl 

.i.UJUlj>-'Vl l yi J iUJl 

AjUaj OjJUJI eiOjxj *La* ^j iljiSlI £j*i>- i_JLkS SljLil oJl^i . ^UoiJI *L«f 
^ya^J 4_soL>- A_s5Lr»- *5"Ufc« LiJj (1)1 ,j^lc SJL>-_^H oJL* JJUaj ^^i j . Si y>u« j <L»Ip 

LLJI «JjjJl ,y I *S"Ul« ^j US') iCjJLl ,jJl i^-Jli f\yj> ojjoia ijjili jSIyi ^kj 

U5) U~&> Jl v*^ i'^W^ kill ,> tgj^all jjX«.jJI L^JLp ^ ^Jl 
^UJd ^ L5) U~&> j ix^JLl ^ JS" Jl iL-JL jt ' (*iAx>-Nl ^l>~. J 

. OjiLill ^ oJL^Jlj J.UJI £tJUaJl 

rt^UJ.1 oJL* ^Lsdi^-I iJb£ UQp j^Uhdl aJLA ^ji o-UaaJt />L»! oljLil Jtfts. 
A-JLpL» ^j L^iULJ^ jiLvaJl OjJlaJl ^jfi 4jUJ| *j> J_iS l^s-yj>y> Jajljya] liij 
<yV*J U-. u^Nl UIJ j! pyjj iJli jl ir^M *J| j J} ^kJb ULvJl| JJIJbJl 

^jip ^JijZ V^r' *JlJ-*Jl V*"^ ^ LjLmj- ^y. Jii; ol Jjj>o N j . pUJl ?JUa!I 
OwaJ ^jX^il IJLa ^j . P-UaJLll x»L«t SljLJd ljUC Jt^Ls^V! ,yi <i>JL><^l! J>«-« 

JUu ^/ 4_v»L>- Ajj\,.,hl -tJ'b^-a pL«I (rt-ftj^Pj Oi^J-l L y~?JJ ^Ijjj-Jl I Oil jJl 



Kaering - Joulin et J. Pradel, les rapports eiitrc l'organisation judimre la prociSduic : Jaj\ ( \ ) 
pdnale en France, Rev Internationale de droit penal, 60 c annee (3c ct4c Tiimcstrcs 
1989), p 804. 



j£tt Ol Jb^Li t iLJ-lj Jt^ULu-^l ,y JU3 jdl ^1 ./» ill Ql ■> ..All olik. 
4jL«J- oL*aiL^1 uLjU-s<» -UjUxs-j *La_ii]l J^L£l**iI jl ^ jj^wjjJl [ft 10 Silil 

Jij jl (JLc \ AT Silil ^ ^ytl ,_$ Ul jjjl-jJI ^ Lj_^Ul Jb£ <lL^U iJli jj 

^ iij\j}\ J^iLJ.1 ijJLp- ,_,» ajLygl ,/t " ">-\ ui-rfj ' (5j£L^jJ| f-L^a-SJl OjJLill 

jIju^Lj "\ ^"H ij~J To ^Jj O^LiJlj f-LsdJiJl iJLAp-jkJ jLi^^yj. j^jl^jJI 

Barbero : l«Jl jLil jij \ UA fcj T «r j i\ \h~\ i^J X < i \ Wo i-J M ^j f ISU-Sl JJi Jit. ( \) 
Santos; Le iolet et l'impact du constitutionnalisme des tribunaux constitulionnelles et 
des cours supremes, sur l'dvolution du systeme de justice cnminellc, cp. ciL 249, 250. 

^' J>^iJ ' «— »Lii=~-l L»5o^i ^j-jJj <>-jAj ^-J^l 6_>^j OT ,_^Lc- iJbu-i'i/l L«iC»u4 ^ ^jjLii~j 

iJjj (5_^mjJI fUiiJl; Si i,ii all iaJLJ.1 liiljiJl J»L, J> -yt d)l t*Ap iL^SUJ.1 uJLfc I ■ , > c Jl .Aj 



jl UUp I t^wJaJl *UuJl (iUai J 4-^U- ^U^ tfjSLuJl *UuJ| j^S" J jjjj 
4_*&>«il Cwii Jjj . LgjLUL; j^UJI jjjUJl Jj. AjUJI « jijS 4_j_Pj^i>j_. 

pij j^UJL. jiUJl SjjC-JI f 1&-SII Ojili <y m^Jl SiLib fcJll oVU-l _pj 
oli <y> i-o.U-1 Silib lull Jl j>-Sl I Jij j^ljJLl i^j.^. J 1 Un kJ y 

Ij-sa^p t j^M^ ,_^U- JjSLiJ ^ HA • fc*J <\o pjj jjJULlI 4_j1p ^ L. 0} 
J 4^L-1 ^ t (Y) UsSlI J (olp oL^s^) ^jjjui j-s^xp «,* iJWl <d UUai 
Jp UlaJI oiL»1 J L_^_JiJl j^— j jl JLp o W» SjlilcwaJil Sjjj^-jJ! 
^IjJI J-^nJJl J Silil b Ia oijj jlJj . jjjLJJl J i^il ijJiJ-l Jj <u>J| 
Jjii ^ijij . j^J-l ^ Ikj ^ULl ^U-l vjUI ^ iJUiiJI ikUL ^U-l 
Jp c-^J jdl jj^aJl ^ 1 SiUl f Ijs-I Jl J^Lidl II* J jUiJI ^^Jl 

. CjLj^Ij JjiM AjUJ- jL-Lwl OLLwi 4iUas-j *LyaiJl JtAiu-l jl 

^ji tf. &J.UI ^UpjSlI I . J .. / i : .j \ <\A ^ iU U \ *ij JjJLi jkiSl SjjjX—j 
j*j Jjdl »LUll ^^y jLiil olpjbiL ^Ua^-Nl J£ -oj N y 3L,I>.| 
cu^Jtjl i^>- ^j* ^1 0.5^1 jl Jl c~fj\j 1 j^iJl pLsii Jl t-5 »uJ*ll Lf«^li 
jjjLS ^ Vi ailil LjJjJLs- oLoUa^>-l ^ Lgj JaJ L« j-iLJ 5-*Jb i^iU^J' 

. <pjlij» iLsLai A ii-J A Jj AjsiaJI ,y \ ^ *\ • &-« jjUj 1 ,_,» L1p ijjj^o ( ^ ) 
i_j|_p JL>-t i-Ujj f Ua^l i*-- !>• p-Jll i_*SU-. JSLa jj-Jill C)jiUJl ,>• Y V SjLJJ UJ» (X) 

1 (ijji-i) SjSUii oiiJ \i • j \V'\ Ly< i J ,> j 7, J ,.Atll | y ^AT t-^jj \^ ,_,» LI* Xjj>u»a (T) 
1- aJjj V ,y (Y V) iJUJI 1 S_j_«— jJl SJbjJL-l i t^^L-^l LJUaJ o IlJ £ Y Jj lSj-^'j 



Jljil ?-L«-«»j f'Ui olJbl ^ ^jviLiJl oUL»_^ 5_«ioJil d\iJ /»L»T ^y^i a.'-vU 
^Ul ^ dJUJb 5_*S^Jil dJUL; 0_^-j t 1 t «l&4 ^i jjJJI JJU ..b^j 
^ «J| *UdMl (ji*!^ J£3 J^ ^Ul jj^Ji\ ,y* *IA Silil f_^_i« ^ ^^..kJl 
UpUii LLJl iyji^JLlI S_«i^>«ll oJiSi jlJj . «u <Ujdl oU> L<ai_>-Vl oLi 
jLij \\h* £~J lo^jO^LSJlijjjX-.iAJUj «iJLll Lgj jjl L»julp . 0) «^iJLJl 

^ OL—-^ 4_*£>J.I OjLjuj i »U<aJ aJ^J ,y cLjIJLs-^I *_*£>_« JSLiJ ol 
i_ijjt <^>«j J-*» <u^>«-*i! UkAjj^Sj LoJLL (1)1 /vJjj^iLl (JL^j t Ljj^rj "U-^LJil 

4_«i^w* y, SjiUaJl pl^Sfl iJlUi-.! 0j& Ol jJLp O^LaJl I JU ja T I \ Y \ 

OUJI 1 SL*S cij^ ^ 3j|j=,| i*5^_« J& J£ii JLiLsi-l **£>«* aL.! cylJb^l 
,_,» <jC-a j Lw. i l (ju^iiJl ^»i^>- ^Ijjj i <s&j*±» ^jmJj i->-jAj JiSlI ^jLp U_£L* 
<lu5"Uj. vJUaS ^JUI i*»jlM o^Jp ^. jj^JI lift jAijj . U£*±\ 6 ia JjSLiJ 
t aSUlj ^ ^Ltfl 0UjL«j OL^-i-l CjUaj . -u^a^Ji ^%' i-^U- oUl^jf I 
djjSo 01 JsljiJplj . a_»5oJlI ^ (jjj-^ip L*J L>ji pUaJiJ I SJj£»^« J-ojo <ciGj 
JLik\ll JTLi* ^ JLp Sjili Lj^Jaj sl^l Ol « Jjt J ^LJI j* oijr^\ JL>-T 

^ iiillj CJLJaJl *-jj iio ^y i^5UJ.I ^ Uijj>-j aJJj^ U* ^Uii t LjL>-j 
. (T) iJLi-l i«5l>«il <^y t jyJ^\ SJb- jt^p ^Ju^iJ <. JUU^I ^-jii 

ijjL^ j^s. i»U»l jljj.- ^ \ <\A * ixJ \«oJj OjjLsJl aJLp ^ L. 01 






tlo 



|jU*_a JjtJ S^rr 5 '"' ""^ ^' jW^ ' "U-aiil i«j^J| ^LJjjLxll S^J-1 -uJ Jlj^J 
^ xN Jp^ ^j . (Y >«dt>U^V ^Lus- ,UuJl ^A*^. J ^jL^i Vt>UaiJ 

J* (^Uil ^ £jj| lift d\ jU*b JJLJij «. A^SUJj J^iJ a>w» 6UvaJ oy IjJ 

djjjll i^Uj: 4^*11 i^J.1 J| wJL :(U,UO 

cr^ Cr° *Ui^t *0 c>^ -r-^ >Lh ■ ^l-^-» J^llj <yU^ Uaj^I 
S-oiUtf ^jjLijL^» *\) ^Uiill j^a^j6\ jIjj^j (UjL- oSlI ( _ r JLx>n-») (., _.._.*) ! 
Cw* jJl j^jJI ^W^» 5^111 Jl ^U-l JjS^Jl IJu Xl^jj (^1 
■^ cs^ v^b ^^J i*^Udl oW^jj ^^il i^L^a 0j& df J^ 
t jjjjil iJbM LJ^iUI U^Js £. ,v>c_^ J-&LJI |ju uLS"j . ijJUJL jJi 

aJjLJ.1 ^U^ <*-.UJl aJ^lJ,! i^ii ^js j^iJUij lot *bit ^ L^^J^^ 

J (jSULiJl ^^vjiJI ^ dijLiu ^j^. ^U^j ^axp ijjj-j l j i ^ br t a-JL^I 

. ^UaaJl j-^i*JU ^JLpVI 0j5i ot ^ i^U- <\«i^ 



.i«v l y f jiaL. J tji('i) 



4. ;1 /rkJLJl ^j^-l 1 Ol OJtfti IjJtl IJLa jJLp L $_ r ai\ jjl-ijJl ^ £ ^ Silil C-4J 

C s A - 'J I J-ii . ^jS/l j j .. « . » Jl tji Ajij-9 ejj-*aj ,jV*i ^ LoJLP Nj JJiiial! 
,j!LjJ| f- ia X-w V LpLi>-I IjIS" ptwati 5pUjL.| dJUL. ^ *iaXJ (1)1 oLJ-l Oljj^vo 

^1 a^-ljJiJlj Jj-^L <dt*i!j <jli^v^ ,j» f^iL Ol <iUi «UiiSI jJj . o^^ir 
Vjj- ^ -L£ d)t Jj-^SM tiUjj JLpI^aJI <.!* oLi yj . ipLJL-l I4.jp *^lji" 

oUj^-iill li«oL» Jij . ijjJ-1 aJLA p-*£jj 5JU>-Jl 5JLwu Jl I* OjjUJIj . "O jCuij 
&S UiA^ ^JJI ^ oljJbJl ^ \jjs j»J j; UJ L$jV ^L-S/l IJL* JL* JLihL.| 

J^>-lj (^jJlJl OiLJ JLJ d)ji C~Sli>t 4jjJ-l (1)1 jJj . xjkijyjj aI&j ipUJL-l 

' (J-*^"'j O^f^' ^^'j-^l L ^ ^LjJlj ^Ufl-SJl tiljjlj, *-J>"Ji SJj 4 (t4— ww>-J 

SjyJJ S.XJ1I oUljj>-)ll ^ Ljk^J>_j (j-^-lj <y*^ j-«ljl jl JU^^I hjj^J 
hj>- x^Ju yb -OLi tO^UJI ^ L&.-SJ liij oLJI ajUJI j! (j^iJJ ^UJl ,y 



av 



«^£ iaiko Ajy*. c~»J l yiA\ jX^> ^ 4^-lJxII {jA A~~i LjJsU-1 ^1 i^di«JLil 
. 0) ijOiL|j ijjJl oIa ^^i £*2>J,| 4>JLn C-^sl li} ijjJ-lj ij^iJl JL* 

ji\ a~&uZ1\ T^JA JuU*. lftK>-l fr jj&\ ^j U &S\ US^, ojtff Jij 
jji 4 Ls^U-l «b"jL-j aJJ ,_5jI ^ JJI -cSC— «_, L*\J-\ £Lj-j a^ill OLSo jLeS 

aT ULji; a! UaJ OLS"! *lj*« A^^JtJl Ij^sM (JIp ^ JLJ g\ (j^aiJl i*£s»w. j£ 

^^aiJl ioiCs^ O^ilj 4 A-sd T^ I A-jUaxJI SJaJLJl ^y> d)i^j jl Ujjlj Jjjw jA 
oIjjs- iJs- olsiNl La^j^aj L> jJLl; i_jLajJ| ^y a^*^ O^ aJIJLkJI j^ V <jl 

CJijj ^1 Itli^Ull j»l£s-\! Ujj» SjLp Ot ebj* L. ^yaiJl l>£*-» OJtff liUiS 
^yijiJl U^-J jjjhLj Ojdl (jdU-l Lft j|_yj -U, 4 j_^_^ JLJI ^ ^ / 1\ li\i,\ iA_p ^ 

JLp l yaJi\ gJ l5>-I oVU- AiL^l ^ ^iUJ! ^jLiJl ^jiJ ^ N 4 ^i^iillj 
• (r) j>^l ,>« £ ^ Silii ^ oJJj V L. y>j 4t5iUJl £jUl SiljL ^jji^Jiil 

AjL«j- jj-2j (j-J^ii IJL* OLS JLii . 4. : .,/l^«_J!J1 Aj jj-l l£& Jjj>- ^ j_£ ^ ^ <\ 
i_stf li-l sLJ-l aI^j^-I ,_,» jJ-lj J-isJl ij/- JulL« oLp^-I tj^J *~*j\ Sjjj^o 

Serge Guinchard, Le proces dquitable: droit fondamental, Aclualitc - juridique, Juillet : J&\ 
- A8ut 1998, p. 194. 

.vrv.y.r^^- ^ia« si-ijji^ 
.^ri^ri,^ ^^Ariu-^i ^wi^i^ l >u , \t-_ ;rfc - i iY> in 

Penal-Gala, in L. Favoreu et alii, Droit conslitutionnel, Dalloz, 1999, 20 dd., pp. : jJiil (i) 
825 et s. 

iiA 



UJ-I aL-SJ i+\U iU-l ^ ly^-1 o\jj& ^j&\ <ij>-^l o-M »Lsr \ \ W 
13J» ^-Jj (o» l*jj»- Oj~pI ^1 j^jjiJl jjlwuOJl ioJlL. aiu**; ^JLllj) \ VA<\ 

t ,,-j M jjX-^jJl jV ^ "^ oiUJU UJs 4.../a ->^Jl *Jj»U «J>&i1 iijji^aJl AjUlsJJ 

SjUJ-L L$3ll> £u£ L^T V} i~v<ui~iJl i^l ^p oj-i 0L> J-2^1 *</- oT Ji5lj 

? S-JbJLl OUI^I l^r\y 
furtaJliaiui:(5fj1)..WY 

^ Ui" t ljji*-« jl LjUj ojlJu[ jj^>ij ^/ j t d)Lw)M oil^S" 4_JLp iajL>o U -dL»Lv* 

^fijzhj . j a>«^J! rt ^ b'.'i ajiLs<ajl l j\JljiiD <L*^li>-l ^Su 2r I j*J> ^ji <U-*>- j_j>u 

. *^dl i_-j lu jlj^- aJlp jJ-I Iju 

^ ^JJI \ <\ i A i*J dL^y\ JjJU- JiLJI O^U^I TjlJ.1 IJL* jl*1 aJj 
x^jj.1 ^ i^L-^l »JLll (^jlp-| jJ-I 11a Ji£j t (i^UU Silil) -^Al <w-jJu; 
. «dignit6 humaine* LJLJ^M 5^1^531 r\ji>-\ ^t\j tf- Py^ij '•^jM^ 
j»JlPj t^I^-^lf-Ua>-[jljsr-/»JLP :,yi t ^SbJ ii»^ jJ-l lift ^ ?j&i3 
t iJL-J| jjP CjL_ji«J 4pLsi>-J jl_^- c^-^j ' t>^-^l J5* j-**^ t^ 1 ^l ^)*-* J^J^ 

: L fl\ j>HI JLp ^jjdl JlkJl JLp ^JlrJI 8 JLa ojl.1" oij 
^ »_«pj <— jJuxJI isiftbi iJliiL; i^ijcdJ (t-f'll f-Ua>-l jl>>- c^ ^S 1 " (^) 



Dec. du 23 Jiullet, 1999, aa- 416 DC. : ^LiCJ-l (Y) 
99-419 DC, 99-422 DC. : IjJij 
Annuaire International de justice constitutionnelle, 1999, p. 6128 : Ja}\ (V) 



tM 



. 0) Vi i J cJl JlL-j Jb-1 f |JIJC.*| *lj>- ^ ^jxll ,.,,„m 

. (y) CjL>jLw jl J I jit jt otilj^l ,Jlp JjvaJ-l J^-t <y V-lij 

^ ^ lil j^ii\ jt> IJlju <dlj»t P-lJbj, J> p-fi\ < i j>- X$k JjM I JL* JLp ^y^jj 
Jjf t ,>• StuJ-l vJL»Jl J5L»jJI (.iJLi^ul iKjL. ii*«Jl IJLa jJLu . oJL->- lu>%* 
Kyf-jjJL* ^Jlc jki *i^J tfUl <l*-jJIj . JU-JU-L ^a)fl Jl* ^1 ^ 

. ^^1 u\js>\ JLp Jj^>JU UJbJl JjL-jJl flJLi^l 

^ Ja£ jt SjLJJ jJ> i\A*jt Lci'UdJ frWt ^yS jj^ait-jJl iLiU-a Jj>*j N (*—») 
Jjjfj rt-jiil [_^j> ^,-JjJl i_A£Jl * jj>»> -lie lj*l>> 0_)SJ 'Ij^yi 01 (j^iJl i*S^-« o_, J iC'l Jij ( \ ) 

f i J \ y ^ f i^-Vi ^j^- ^ ^ \ ^ ^> i ^) ouu^ii ^^ <^ a* l uji ^ 

iLj jjbj YV (j^Sj) rt-j-^l 5ilj[ jlu Lji*«;^Uj (_5j>jJI >-ijjt ^ 1aS>J,I ^yili^—j *J Li Lfcl j5[ 

. (rv ^ i o ^ J.ISU-VI ipj^ ; \ <\ 1 i 
CED11, 18 Janvier 1978 ^"WAi^jiLj U^OLJ)/! J^L^jjjVIa^XJJ^jI-uKY) 

Iriande c. Royaumc Unic, Droit pdnal europten CJ. Pradel et G. Corstens, p. 305 
Merle et Vitu, Traitd de droit criminal T.II (procedure pdnalc), 1979, p.164 et 165. (V) 
Graven; Le probldme dcs nouvelles techniques d'investigation au proems pfinale, Rev, 
Sc. Crim., 1950, p 313 etS. 

LjJL^ii-l jy^ ^i vr^-* ^j*^ J 11 -^ 1 tJL * J\ *j*^ £? 'M* iJUflJ ' IJl * ij ^ -^J 



oil iijJL^Ji ^JjJiil JL_j_*Ji <y» V Sj>UI aJjlsI L« I JLftj . «ux_j| ;j jjj 

{j> JSLi ^L 4lLji«_«j «u^ai^i (t-Jas-^J jt-fil 5A*l*-« jj^ ^j . ()) <j«,L*Jlj 

^iJL» j- okjiJl L-i dLJ)M Jj*J- ^bJl Ot*p^l ^ *mhUL.| Silil <iJLii oJtfl 

• 4V)_jIw»dJl f»0*j Ifclp jj^lJl /W»J Li? t i>usilj "Uj^Jajj 

c~*a3 S^ Jinil \j>- jji—jJi ^ £ ^ Sj»LH cAiS : j>JLJ 4jj_^u.jl1I 4^- i ii\ 
J2dl ^ 4*1* jl 4~o- jl j>4 JU» (^uiJI jj>v N Lr JbJl 4JU- Iop UJ *j! Jk> 

^ ^M I li* jO-^ajj t £^>»il (>» I *JL-^?j J-is^jdl ojjj-^3 4-»jJL«J jj[j 'tfj 

SJU OjiUJl ajIsnjj . o^UJl ^ ISUV liij dUSj t oUJl iUI jt j^aJj ^U3| 
jt Lj-Ap L.VT iJbJ dJjL- L^t *JLJ)M _^p 41.U1I OLJ>l J^J- iLjjjjSl i*S^ll oij* < \) 

Cugges Lebreton, Libertfe publiques ct droits de ITiomne, 1 995, p. 276. : ^1 

Jean Pradel, Gerst constcns, Droit p6nal europ6en, Dalloz, 1999, p. 308. 

ur-V^I i5jj=—^I a-W.1 u^il li* J J^\j .\ \ 1 V i- jjb H ,y X aJbJl i^-jJi ! J^jJ-l 

. £YT«ij jljiJl Y • • ♦ iwjjjUY'' ,y 



J2JUI iijAj (jxiLuiail iij^luuil DIjLuaJI-^ Vi 

Of Nl » ,>U^I ^-J-l J ^JJI >\j>-\> JJLxll 3^ ^U.1 jj^, jj| jUff 

^ j^UaJl 0_^L2JIj ^^ *yfi <J ,^>j&\ V^r' o W^>-)/l Ojils ^ JLSj 
Sk-iljj -LLP r-lji^b (j^W^*^ lT^"' ^J^i ^ ij^ O^ ^ " " * *-** ^HJi ^ ° 

^Li j, ^L^j^VI II* UL-. O YV / ^ SiUI) ^jJJl iJLgJ Llij J> Li 

^ JvlflJl 'LLlijJ ^I-IXjMI J*i>»iJl AiJij Oii J« /» . ftj p-f^ (l)Lw» jJ»j . JJUmJl 

L^-pjjJLlI i_iSj_a : 3_«LjJI 4_**LwaLI Oijj J-^l «i^>- ui-j v^ - ^' ^) 

. (Y) £»JL>»il y! 4jLw»j Jjij^l *^L^> J JU3 jJl oUll A^JUail uyj 

- Jji>«£j| ajjj-^iJ Oj-ijj li| dLlS d)ji JL» (_$L jt_^jjP- J-*-2j jl ^A*Jl jl {Uiiil 

£0Y 



^A.hjA jlJ; JJ <- — ^o Nj . (>) 4sJ^ cJlS" Uf« ^jb| j\jA> ,^-Jj 0j3li 
j0>*^ ^ i Sjjbi i»^V i^^ ^1 J£u-I lil ^bsUI ^I^V 1 **-"" - j^ 1 i>" £^ 

L*4ji ^LaiJl J-qjJI ilvOJ £UX> Vj t ijjIiVt JL*pS/I 4-J^ ^J, 3JU-I oJtA ^j 

OJ^I JJj . oIj^J-Ij JjJbLl; tjJLOj Lo J5" *JaZj ijjLi oJb-j f-^-iil 01 jL~pl 

t I j -,-i'l ■/**■ j^wj jj-* 4, ; .,g>«JtJl 3j_^>-I ^j^*i L^i f'J.r** fjS*" * a ^J J L*-L-j2j <1)ij 
l)jJ 5-JuytiJl ikJLJl ^j ,_yaJl IJ^j jjJL^jJl J^P Jij . L$jl~j ftjx-s" ^jij 



Uij jjLi cjI jl_jjf OjL-»«j IjjLS' li[ *y| LjJj ioj-nJl jl 5jj^f*jL' tr^b^ Sj^Li-" *jj-*ail L~~4-^ 
i»-f» i—>L~» j( 4-LMjJI jjjj {y j\yu jy*i *5l J-* 1 OjJlil! IJU ^ \ \ oilll i;,,/iij . i^JliJl IJL4J 
jjjj j-Uol Jjj . *JUj#1 Jlxj jl jjL-I i _,..■>«■> n <d j_jjt«j U5 »JjJji j\ jjLJl jl_)J»- fw« u^J I* J 1 *-* 
oLi-l o JjSl Silll ^i iJ^j ui*>*il ^ r -liiJ Otii m i fc~J Y Y U pi j jl^iJl U>-Ji)l 

j^Ijj fjj-ill j-i- 1_— SUJ JjuJI y jj jlp-Lwij ^ Ul ^jLJIj ^/IjiJiVl f UJl ^Jilj |*5bJJ 

liJjjJl ^t iij-Ul SJL»-|jJl jjjj Jjt JLpU^jisJLJll oljilL *_pUx>-VI Ij>jJ-\j i.„n^.r,ll 

. /«UJI ^ V I AaJLa* jJ-1" J 
oliU-Allj <daL»-J « jjLJl j* xil *-ljj>-^/ .Ljjbl UJL; ^^Jj.^yojJU (»JiJ Jl j^Vl rL>sJ 
"5/J *&£ V Jid! ,y «J,I il)1 ,y LLJl 4jjjX-»jJ1 i*ioJil a* c~ZH U p_^ ^i jji^jJl «>■ jis ^1 
c»» j^Hy I j) 4j.l ; n':,ll JkLJl ^» J>- Oj Oja till Jb OjjUJl *Jl J^«j oIp *jLi ylas- j\ ^M 

. (iSjjj^-ji IZ\JH Y ^ U Y £Y" jtij JjvsuJl ,y Y * ' • 

L. U.Ls-j^-1 iJLidl ^jJLiJ ia* ^ jji-jJl Jl LLJl ij>^JI i^UJ.1 cu-iJ LiDJJ LUxfj (Y) 

U 4-juyiJl SkLJI »M ji ot ot»^ pJiiJl I JL> oTj 1 jji-JJl LULLS' ,^1 JjiJ-l ^ L* tji. *Ja^j 

4 <lxL-Jl «i> Xj jjLJI aaJj jiJU^l J»j j*i> u^i i)j£i 01 <— »«j LlUi JLp »Ljj . Cv^y o* v^L" 

.^l^ t li^^lj JUi^l J^IJ^Vl-Lw^l i^lyLyJ^Sllj 

. (i*j jj^-i' IjJLai Y ^ iuJ Y S V *ij i-^iJl Y • • • &* _^»i_jj i J LU ijji-o) 

. i!lUl Sjili. ,y JjM ( y>-sai Jidl J jJ-l d\ ,j~J>iil iljdl (jJL^ J^I -l*j 

- (CE 22 mai 1992, Gisti, RFDA 1993, p. 567) 

tor 



*^Ul ^1 £UaJ oWj*-)M ol* iU-Jl 015^1 U} (^j-^all jji*- -Ul jLll Oij 
Mi AjjjX-JLJI ^Lpjj-iil oUjJl* jJU- p-UjU-L Jsjj-i-a JU-I **Ua; UJS Ol V} 

LLw> j^ ^Ij O^UJI L^j jA\ ijjJ-\ ^ Vj oUljj*-)'! «1* iL^Jl jj>*i 
j-jIjuJI Up v— x— ^j L« y>j • UL*Jl o>JUa_JJ ajL^-p-j ^j^MI oLU- 
^^JUll Jjr J ^1 lift J j . £»-JL*«il j^l ^W~v Jl Ux$j ^Ul AjjIy^Vl 

S_3SL» AF- j .-.v.' SjL-mJI SiLj iw. ■■;.■.*. j Ou SJJ. SiLJSJI <^as^-j uj>w 01 (_£jjJLuujJl 

ULLu JJj . 0) jad! Sj^ L-L. j~ju V i U)i Jl ijjJl JUp SJdl «Ift SiUjj 
. (W^L >, V L. J*a Ol J ^ 5i>l ot jljSJl lift U* 

t _ 1l ., ...7 i^vJbL 4_jL*i 3 1 ijjj^jJl i-»5c>til tT At t^^UJl QU ,,fl I oLp|j-oj 

aJLp J jJ-l ,y j^s— JLll Up ^ U *1y>-l ^ J2>UJ U*L>-VI U -J-I ^Ijl 
. ^ilUill ijJUaiJl SAU-I <y 4i»-j ^-S^ **i_^*{ ^j 3 " o* ^ya^iJl t)L»j>- 

. Up ^1 ,tfT J i-JU)fl ^^ u5» O^ 1 J>" : '^^ 5i*^l <1") 
Jui; j! {J ~ f **i jl Up (jAj-Sj U*Ij-« J^ Of Up j^L-OJl ^ I Y eilil C^aJ dii 
j] LjJb BjlJbJ J^>*j Vj <- dl^y\ L*\^ ^JP- Jiip^j [£ U»L*w (-_*£ Jj ^L Oj»- 



I^JL. ^yJl tSjjX-JJl ^Ji^ll •>»! j 1 OUVI 6y& JIUI 0*^1 ,> JJ-I IJ* j— I Jij = 
jijLUl ^j (Decno. 92-303 du 25 fevr. 1992, Rcc. Cons. Const, p. 48) . iaj-iJl Lj-*!! 
yjaJl Lr V- > J t Jyj£\jil\ JUll J O^Uil Jj^Jl J^ll ^0* jiJI ^jll Jl o Jill 
JJyjSClyJl jUil J V^ 1 <i^J 5 J b > 1 ^^■ li, t^J* «*>— s 1 \^"*~"J lyUll 
U5^J.I it «6^» SJj^ <y W*JI U5UJ,b ajjIa^I SjSIjlJIj jLiiJj Gregoire Aleaye ^ jl 
iU>l J^j- jK»t Ji>-I JbJ vWj V UJJI !>"■ t)L \ ^ ^1 *i- ^»v I'iJ ^~** kij^^ 
\jA Jbu LsUill XkUl Oil OjJb oUtljll tfJL>-l >- jl>^r >?->• <jtj t ji>^-JJI l-«i^i jJI 

,.jU>I 
(0. Alaye; Lc jugc admlnistretif Mninois ct la libertd. (Le juge de l'admlnistration et les 

droits fondamentaux dens l'espace francophone, p. 189). 
Annuaire International de justice constitutionnelle, 1999, p. 615. J *Jl jLi- ( \) 

.•Uo^jjUlgr-jlKY) 
Arrft 47/ 200 du 17 F^vrier 2000, Annuire International de justice constituionnelle, 2000, (X) 
charonique, p. 633. 

lot 



. (jji^jJl ,y i Y Silil) Oj>~Jl i^JsUj SjiUaJl ijuljUU iw>UL| ^LoVl ^ ^[ 

. (jji^jJl ^ i \ sjUlI) O^UJl l^j jJl sail jjjb- ^ £u*» 
(j^^-i J5" iji ^ ObJ)/l <ijii- ojjjS/I iilirVl ^ V /o Silii c>.^ jiSj 

4-JLiJJ jl *£j>- 4j15ojN io^Pxil ^1 <L£JJj A-O ,_yLp ^uj*j>i_« jl <uU> ^ yjn 
<CP ^Iji^l Jl JjAJM J>-t J^ io^L>t>o ^ jj-| 4J t «Ujy> jl ASjgf AjlSijI ^ 
iJly ^ i~«oyaJl i y&i\ it&sn* O^l l ya^\ IJLa f-j^ff ^jj . A^S"UJ,| s-UJI ^ 

jnfdll glii (ji^ ij\ dji .JsL^Nl jj-J-l Jlc t yjiJu j£\ SjjJtll ii_^ oljly 
ijjJ-\ it^~> LLsii SJ-p ^ d)LJ)fl JjJj- i-jjjj^l 5_oi^J.I c:lp Jiij 

jjJjJ _^jLjw S*U> C~« Jjki«»l (jLjNl <ij-2J- ^JjjS/l 4-*£>ill (1)1 N| l aiJls^t 

c 2J->- ^ Lwii JS" »_ij^ SLpI_^ ^ t (Y \^Ljip-Nl ^-J-l SJLo iJj-Sju. 
tfat ^JUI ^Vl "^ U-.L-! JLp ,>Lj>-NI ^^J-l jl^u-l LrsM ,b ^yrjj 
cr J-\ Jl pUJMI «_>L— t jujl4 O^jil sLaJJI <y UiUil ^JLks ot J| 

jl 5JiVl i^U} i-JLat, i jhsI! VJj a ILi* u^ vM SJLp l> J 31 -^^ 1 

r Ull f lkJL ^Lil v^j c «>! V IS5,| Jl s^i jl ij4- jJ| ^lp Jai^Jl 

. (0) ( J^-IjJI G yd| UjJii ^1 ybSi-Nl oj>Jl J dUij) 



Crim., 14 Mai 1996; Bull. 203. 0) 

. mY £- ,j«k»*l YY .y Toraasi ^Aij \ <\*\A i- ^ Y V J Wacmhoff i-^J (Y) 

Rev. sc cnm. 1993, chrom. sudrc, p. 1 :_,&! 

Sege Guinchard et Jacques Buisson, op. cit., p. 259. : ^kjl j 

Bouloc; Rev. sc. crim. 1989, 69. : ^i (y) 

(Pev. sc. crim. 1991, 805) m \ t- SJjj Yn ^ Letellicr : S^ ^fcl (0 

Serge Guinchard et Jacques Buisson, op. cit., p 261. <JAy ,J aJJ jLill f ISi-SlI ^1 (o) 



jsjui Ju^j Quimdi iLjijjm .-.i M«.^< i _\ vo 

UL^ilj oL^J-lj J^SsUl Caj Oj'j-sU ^>sil SUI^ oUU*aJI oJLa juju; 

,y ^UOJI JwJI j^U ^JLJI *JL- J l y h ii\ AkJL, ^L. : u ^2i\ - t 
LJbLl oUl^yi JjJLi ,y Y* Oj n otblll c^aJ ij tO^UJl Uu*. Jl^t 
^iUu jJl ^L, j\ oLb+L ^JbJl Jl_^t ^ jUiiJl luviJi j^ti ol J* 
& JJI j^U-l jhjsLI ,j1p ^yLJiJL r t Ol c ^1 <i% k JLp jbj: «jd ^,-J-L L^Ip 
V^ 1 J>*^ J 1 ^- I^L- ^ jj 0^ c fcjJLL -uoLjJl JL* A-JL5" JsVi j^-jS 

. ojLva>-Lj -ikj-^j 1^1 jl4J jl jLoaJl 

^fl*2Jlj jjSUaiJl Ja~£j| jj^L o^L. ^ JJl JjjUJl { yLi\\ ^ j^| (j^cjj 

^Jj^ u^i; ^ t ^U^iSf I jb-I jlji Oji 4jjL>JJ Al^iVl oj-iLi ^ JJI ^iUl 

£~*> jt\ JLSlbLl oUlyt-^l Ojili ^ VV SaUl] LLJaJ oUij 1 <ju. JJU^l 

^-J-l U^li \+J jy^j i>^^j jl ajI^j LJb.» J U-i jUkLi ay J£l «1)1 J^ 
yt ^ ^L^l o_p a-*LJ| *kLJI JL^-j L-^if ^l <JLu Ol ^L^Vl 

ij-wail ,y»*iJ| jU^^I ioUJl <kJLJl JbfjJ Nj j|>bU jj*u Vj . <*>4kv»j 

Ja^l cijj-«L. jl oLJl ikLJl JL-j tjy! ^J 4*JLj ^j./i-aj Lr JjtT sal 

i>* "ic^J - ^LaaJI Jaj-saJl jj^>U L /&}\ 'LS^ut O jL>-l i£jJ>-\ <^-\j {y>j 

,J 4-ilLl tJLLji-il .^jb^ll k -vaJl (5j_^U j-a *+L&j> oLJl 4kLJl JL>-j 

Jj;i tiLLx^Ml II* Ol J\ { y»JcS\ ~kS**j> OJ>.Sj . a) «j-^-i y JixjdJ oyl 

jl^l IIa Joj ui -l»y^ «_^I iiJfe- ^ (j^^^dLI ojl^i *-LS! ^ ^.ai^iJl iL>-^l« 



\o\i uK i(H^Y)1Y u -jUtSNIjOjJUJl 



ion 



iJUaj <Jl_Ljl> fl^l ^ 4_-_i_JLLl A_JLk« tUDi Jl_i_« 4 c~>»j {_5jb^ s-L_>-1 ja 

ikLJl J^-^ (>9*j t\. A" . a C ^J>r\ ^4 (j^iiJl i«£>«^ iSSj* JLij . (r ^. l/a 4 , L »J | 

lil -Uf^-jj 4i*tf| J^-*j -ci^ ^j -ujjA ^ <JLJ ^^JtJl vJS^ of i.LJ| 
*^u of oLLju-NI IJ-^J J»_^-1j <j!j 4 li-j~u> <d d)l (j-L-t ,JIp JU-l .A :i | 

*-^>jJl \lto ^j jlj 4 i—JjJlj Ol^-ill ?-*Py ,J> ljl~>-lj ijPlji» «Uoij (j^aitiJl 

. (0 <cL2>- ^ 4_jLiiU 4_iijiJ.| J>.Jb" ^_}JLJ S J>s tf ^ 

SiUl iJliJl SyLill c~*J i| i Jii>Jl ►^Vb iA^ 1 u« jss*^l uj*a U^ 
^LjJl JU A-^iLS" JlNi cjJ^-j ty <uf ^ i-IbLl vZjMjj-y] dyU <y To 

oUI^)/l JL>*i of ^sUiill i^voJl j^oti jbf 4 i_ijj|j s^iJU oLJI ajui 
. 4-Ap ^-ilL Ij^t jO^ of i.UI ijLJi ^ Ijji ^JUaj of <Jj 4 5w,Uil Uii-Jl 

j_^L e^-iLj «Garde £ vueJ : ^^iJl ^ Oy^jJ ^^ OjiLill ijy; jl»j 
. *pL* Y £ 5jdj 4 ir^ aJ -uijll y ISjjl ju_i; Jj^^ ^iiy jue ^Uiili JL^i 
psLrf ls* Jj^J l iS^f ipl — ' Y £ S oi. .-j^iSC ^t L^liLj oUJI ajUJl] ^&, 
i * 5 ^ 1 tr^J 0-° ./^ *- p '-" * ^ SJ ^ ^-^ *-*^l ajL-JI i_JLU <JLp *L oIjJLjJJ 



.A^ \AjJlj Y\ 

4-i <^ill ^U| ijj^ : ^t, L^j, oUU-si »lj»-yi ll» Y « • • i^, Ljj, \ a ^y\J J,l^1 jj j (0) 
ilt-S/l j* il^>ll f Jjj ,y Ai^j r U^c o.i^N/1 ^ «j^ .jlkijj jJbwJl J>^ ir^l :. : ,hj 

Jacques Buisson, La garde : £j^1 J Jz\) . aLiJl IJU J JLwl ^JJl J^L Up d.U-1 
.(4 vue dans la loi du 15 Jum 2000, Rev. sc. crim. 2001, pp. 25-41 



^l&jl Js- IJLS" JS^i jily Jl^P ^UaiSl la. „Al| jj-*tl _^ S:>lll olfc oJLS" 

jj^ ^1 oUJI 1LJJ J-"jij ^^ Y £ «Jil p-fil (JLp ,yaJL of i>^ j\ SjL>- 

. ^^t 5pU Y I SJd ^yJuaJl IJla juLjJ 

m Siiii) j_^i a^j J* Jbjj sjl- ^-u l^jlp ^juii jJLij 0L14.1 ^j 

J \i\ ^^uiib j-Vl jj^j o^U-l oJLa jJ> J 3 . (o'bU oUI^I jyli .y 



jjA i£ it ,> fcJUJI l«Jy» J UjJJl y t ^U- »L!4 OjJli y ljj£. i-iL-ll lalU c*«S < \ ) 
.j* j-ail pilyU tfJb-1 v^'j^ y*^ f M J* M^ Jrt* *i^ OjiljJ IM JU*JI V«ll 
fAyv jlnili ob^iJl i^Li y Jlill v 1 ^ 1 0- J 1 * 51 vM a* ^ r^ 1 J LhI* 
yji*j »jj1 J!JU i.LJl SjLJI y v_JLk. it j i v-bil S-Li^dl oWy^l Ai^ it j V U j)" 
ojib-i yVj aU-l iJU J obJl 5jUU j . ,HiU Js. a *Jl\ J Ai Oil" ol y^Ml >> ipL- 
^^jj . »lit lu jjU^" ^ S^l (H^l J^ u^^ i^ i»t (^r^ 1 j-^ ^^ J J:*^ 1 ! -»J^ 
►Ifdl Jbu i^sJl l,Ul UjJI Jl Al-jij Up ^ij-ill Jljit j*-! it ^lUUl k-H jyl* i> 
u«r- J ui^' 1 J> J -4^r*^* it oUll iUI J* u«j i ULJl S>5Jl ,J \+l\ jLtll i Jll 
J^>- <;! j^Jl II* uiUt Ji j . o-l j- i55M»l jt U»U»-I *~^ yb (M i W> -u^jP J- i*L- 
^Ml L.UJI iUl jIju.1 ^-jJ-j v-^ 1 i^>*^l ^l*lj^)" iUjl ^^^ c/ 1 -^ 1 V^ 11 jy^ 
^i- US . iJ^I oLIyr-yi ijSU y ro bill J Ui* ^1 4j4 pJ ^\yr iiii J u^k 
<3j> ^^Jil ^1 pli[ jl^r ^ US UU1 iJj JJI yt ^U- .LiJl i^U ,y UjLJI tolU ^ 
Cj^. ji\ 5 Jll JU»t U? . I.UI tUl .y i ib f Lit iu- Jl J-a3 u- jUall V^ 1 Jj*t* t5 J 
L|i*>- Jii t -^1^ i5"5U»U jt *> tyM^ A ^ ' r^ 1 V^f^- 3 ^ :L * UJl ^^ <-> W 1 ^- 
wjt J^ SJll ol* C^vii UbU oIpIj^)/! ijJLi y VI Silil it u«- J <*U 61*-—^ u^'l 



Jp *l_/r)ll li* ojjk^ Jl l^j . oUJl Axi^allj .L^ai^l 4j^ ^j OjljJL 

4su^ ^1 oLLwJl Jp <J& jsS aj^ojjJi^ OLi 4 (^juii 3 : ■^■■^■■*J| i^i 

jjl? J <AMtXJ\ t-^ JLai t vijjl* ^U aJ Jt>U>-Vl tr -i-l b\ Ji>J Oij 
Lf-*ltu j»i^>uj 4 ikJUl Lf-i cij-a^T t^JI * J a- L dl JiJI J iw>Lij JjjJl y, 

J-j>*X*«j 4_i_JL Ijl^^l 4j (Ji>»i jjS JJ1 j-« )/! 4 -Li-Lvfl-aj Aj^wdj <U»u«_«ij OjJij 

jljil t_.,.^l:, : ,ll rtJPj .».; :<v 11 Sf-lj-Jl J-^l JLj-SuJ *JLJl (JlkJl J ol^j JiSS 

•JJ^r^' °->W" p < - 5 ' J c ^ *^J • ^"LjJI 5_»JU<allj i~jL>*^Z3\ hjJ-\ (ju «JLJji 

^III e-~» Ldl J| p!>L>j j_~iJ jjJL*-Jl ^ i ^ bill J co>j ^1 njjJb^Ji 
i*a^>*ll ikUl <u*ly ot dUU U_J t^^j (^AJIj t L-f-j ujl^l J-as^I i»L*Ji 



p^dl aJ>j JtA>- j-» JJ^d! i«t>tx d)lw> Jl *-J^ 0l »-jf*i J»l~>-*iM L _ rc i-I 

dUJU iUji ^!j l-dS" <Ll^>-lj_» j! Aj1jj>^_-i| j^ ^Jiij J-i>Jil ci --r vaJ c-^ 
JbJL-jJ jl ij_f^lJI JL* j-oLxJl jl ^j-pjJl iJib (^--»Jl ,y *i^-« dj* *ijLJ-\j 

pIj^VI IJU tf iJJLfll JUffJ *«Jl ^j-Ujl^-^I flijJl jl5C*l ^L" CJ^ -d Jas-jJ 



.Y1^ iJiU^j* ^WVoJ» tUL^-loW^rVb^r^ 1 :^j->Jl<\) 



SkL- J* c^fli ,^JI i-s^ 1 ^l»lyf>' ^ a* W^ * V kill ,> uiU*Vl ^ 

SjLwaJ t5Jlj^>-l jci^ (j^**-* tij^i <-" JJ^ *^J • ^^ (Js-* 5 * 1 -^ <sJUa« C ,. ^ . "* ! 

oLij ^& J dili Op 4 ( i\ kill) 4 ij^ «■*■.-«■* *=-*Wjfl iLiJl -^ J^^ 1 

f^JUU tiljij 4 Ajj>JJ SJU2LI oUlj^-)f I oJL* jlaa^I JLu ^JUl ( J»L>- , iH j-J-l 

. (o W j*-p / U V 8 jUI) J^Jl *>JLa. y> j 4 VXtjJ- oiJ^j ojbtf-1 
0_pUJl i_*»-jt iaUJl ibJLsflllj JU&VI aj^- (ju «_—ibdl ^ J5uU L»Lw»j 

tij JiJ Uij 0j& ^.L^^l ftJLft ^Ji" Olj v^ 1 (>• i^- 1 1 4 -?^ ' J°*^ ^^ 
\ <\VY ^ *LJbJ a>o JliVl 0jJL5Jl ♦Lrj . (Y /U Y SaIII) !J^ ,> «U JS" 
JLp L... ,„ r ii^J ji\jS J* ,^5il dljL. ^ JN juu-VI ^ d ^ ^j 
l jJ-\ jtj^ J&i *&. ^^ , kjj^^ i^Uil c«^J ^Sj . Jfrlj^-'tf 1 o-J-l 
^Lil >>• jt ^l ujy* ^ V 1 ^ 1 ^.^ J^" ^V^ ^J^ y'j 1 J 9 ^^ 1 
c-b U SiJi>^ ^SU^ 4iLJ| ^ V >il li* 01^ J j J^'^J* A&U1U 



SV 



. ^ia-JaJl ^ Lfi gjA <yS\j>- l-jI^JjI J[ ^fi\ isy. ^ ^jOi-lj 
^jsffiS ^ ojilwaJl (j-^-J-l j-«lj'J jL-,<aj>-^Jlj Ja^-yaJl j-*ljl .,L-a,'J jj->tj N-T 

U_*Jl iLJl ,y> SjiUaJl yljVl JLp ^j^-j U jJtj i (oUljjf} ^ Silll) (^l 
JLpljill Liij ^--J-Ij j-»SIIj J^ixJl ikL« ^Ls^lsi-lj JM>-NI dj* \1a . , j r\ | 

,y JjVl j^— ill ^ L^Ap ^j^aJtl j«Jlj4-l (j^2^ <y *-"L>Jl S-jLxU 0j& «u! JLp 
oU>UaJ^-Vl JJ. oU)IU oLj-ajJl OjJli y> ^LiJl i_jIi£JI <y JUJI l_jUI 

iijfi ^j oJIajC-s 4iJU«il «JL.| A*5C*u> iJaJLuj t JJtxdl u*e\£ oUaL*. . L^l 5 j Jill 
jj-Mil-l (1)j5o (1)1 i-->tJJ . "Olj^uX^I Jju N \ Li»Ll>-l ^-^511 (j-^S"- j jJ>«J V J - 1— 1 

js-^r ^i -ol jlp . \ ^ vy iuJ rv ^ 6^i_iJL ^jl^i ouijjj-i r/>ir 

jv^dl {fit jj L. jj^Ji Sj^. ^ JbLi^MI ^.J-l sjl. Jbjj Ol jj^j N Jlj>-Sll 
5^jJl cJlT li^i . soil B Jbh ?l^\ JJ 3.. / i,t.Ul o^sJlI Jl -uJU^ ^1 jj 
Nl jj+A «- Jj> ,>U^Vl ,^-J-l «jl» jlj; of jj^j ^L» t ibf. 4_Ji ^j^Jll 
Ojj; V SJ^ ^-J-l jlc L^iJl ioi^dl ^jAj*. LjJUJiJl JJ . Jj-^l jl* 

. Jlj>- Ml j^joJT" ,_s» p-j^l 

v-JUl JLp^S/I ^^p (Y /\tr SaUl) <-J^rl oUI^I Ojili v-^jt J^j 

G. Grebing, Les problemes de la JU. ^i <J[ \jLZu. jj*-ji \ ^ jjU^I <*SUJ.1 ^ Jai\(\) 
detention prfventive en repubhque federate d'Allcmagne, Rev. sc. cnm 1975, p. 968 
et969 



oui^v 1 iUj ^ d&j .»«-* *w w*w^ j^i ir^- J^ c*-** 1 &i r 1 ^ 1 

oWy>-)/l Ojjli <_s» j& aJ j^aJl 11a j . J-JjxjJI oJLva^j ^Lis-Vl j-J-l 
i^JL- fLJl ^jUI ^y^ ^yJl IJLa J}U yj ( WY olil) ^Ua^l 4-SUL-1 

. JJL>«xH ( _ 5 *i>U> i»_JJs »Uj Sjj-ill is^P ^y jl^ Ij^U* jj-^-1 A^« (L)l£ jJj ^>- 
. i*5L>»il ie-j+n jU-^ ^p j**j JLaJI iJLfc 01 Jbu 1 «. j ^uj «_» j*xj 

^ L.1 jJdiJl ^ 8^ jl p-$jdl j>- JU j_^ jJI ^y V *\ SiU.1 c.^'t jJj-jj- 

( _ s Ju> JlkJl iy>j* <J>* ^ya^J jjS*»jJI Pjj£* ,ji SiUl oJU J-^j! <l)l£ JLij . Ui>- 
!>■ Sll y> l$l* ij-^aill OlSj c £Ljw SJLa J^U- ^ 4\s<a*>»il oLbJM i*5o»* ,j-<jSj 

,_$jLji ii^^_J tflJb cr -j_-_j»cll jl „A ->-^j _j »^S? 1 t^l «Habeas Corpus' Jl * li& 

i^yli \ WY SiwJ TV -ij OjjLiJl j-W» ,yaJl ULgJ LiJaJj . ( ^<u**>- ^Lpj^A* 

yl y L«jj Ov^ ^w Jju JJaJl Js- JiuJU JiS" ££jljk!l OjiLS ^JLp ^AjJL^J 

iJLfc ^ J-^a-ii <l)i L*5c«xil (^J^ t»-Jrjlj LJLJI aJjJJI ,yl 4-«X>i-<i *L«l JUjlpVI 

f-U-ou Jju liliij rt 1b"'I x;JLSj p^U" (V* ^° Ji j^** A*"**- O >^*- v— ><.>*^ jlj^ ,»ll3"ll 

^i ijl* ji^ jlSj . (ijjSC r SiUi) ijji 4^p ^i»i o^o" ^ij ja^ii jijjf 

O^UJ LLt (JU^pNI) ^jli^l Jj>JL AjyUl jujb 5JU ^ ^LiAll OLwJl 
JiSJ UULl cjUI_/>-)f 1 0>L» ^j-^ t>t* i iaUl Jlj*-Vl ,y Ul . ^jljlJl 

. LftJU jl Ujjyi <vii«il A-SUaill <fi"lj L5 i 9 W :p "^" O-^'j O^t-^' ■***" JbJL^ 

Ljjwj^j oLJl ajLJI jJLp uy*^ aJU-I o JL* ,_,» . <uJLp (jjJaJl ^ OLiJl *_*?-Lstf 
L^jLs* jj <: rt-fdl ,_Ji Sjj- w ,'.U A£yL| jJij L.ajsJ.1 o>iUJ.I jjJJ, *.L>ijdNi Oyw 



<£j>j • (_skt-~-^l crr^ 1 ^Jj^ tS-^ ls* J*^ (Sj-*^ ls*^*" ^Ull 
jJL*. ,juj i JjisJl <L>*JL<a^ SLpIj^j SbJU JsUs<i> jjH i>-U-l *LijUuli aUJI *UiJ| 

Vj . (oUI UU1I) (.UJI ^ IfcJl JLp iiiiUJJ JL^i Ubr oUI^ S^L. 
lilt t If-jt-wJb ii-9- {y <£ _/M ioLw*- CJjLii j JUL oUU-*aJl ojlis 01 <J *w» 

( _ s 1p ^j jJ ojUjJI IJLa ti\ Li.Ua- t ^^1 *sl^>- <y i>..t j :ll £• oUU-^aJl c\*> 

^*Jb>J.I aJS I L» jA .Jju.1 IJJhj . JJjJLp^JjI i-JLo jl it ,,<? >_il.j,i ^■j^fijj) jLjw 

^ <jy>_^JuJLl <+£>\j>- cjMjj?\ cjjL»-I ,^1 ^j , /i'J l oLij ^ysJjJJl ^jji^jJl 

<jvj £>ljll cl>T jjip . rt-jjdl ^J Sf-I^Jl Jv»tj <U-L~« ^ LajJ ^JaJlj U[j i i_~~>j 
^Us-Nl ^-J-l <Jt>U- ,>* iJ|JL*Jl ojbj <j~w>. JjU (ji <JLiLojdl 4-oUl i^JLsall 
*>" -AM (j* u-kLjLi-Vl ,_rr^ «1>^1 i_JLla. " J t (j^JL>tjJl AjJLsAj» ,JLp SJaiU*^ 

j^jjJwxJJI (j-ipJ.1 jjJ ii-jJj . A-g-il S^ljJ jA jj>A J-s^lj t JLiiVl *ijj>- jt> 

Ol iJL-^l a^ji^. jJI l*£*A\ c^Jiij . ^^Up-VI ^-J-l V^ w-Jj^I 
,y L^r-ljj ' ^Li j»Ljj"VI S^Ly. ^ aJjjJI ^Ij 0^ ^. J»Lj>-VI j-J-l 
Jlkj>l jlj«i«.| ot Sj^l ^^aiJi h£>^ Cwaij . ^^Ijil 4jj>- JLp ilaiUJ.1 

oLlo HI i i^J U <\ pJj OjJliJJ VL^l ^j^U-l j-Jj jlj^J IJLiL" j^ll 



Decision No.86 -213 Dc du 3.9.1986, Rec, p. 127. \J&\ C\) 

Decision No. 93 - 326 Dc du 11.8.1993, Rec, p. 217. 

Decision No.80- 127 Dcdes 19et20. 1. 1981, Rec, p. 21. (Y) 

Pierre cambot; la protection constitutionnelle de la liberty mdividuelle en France et :_Jiil (V) 
. \ UV j \ UX iu- J LjbJb-1 Cji^So- J\ jLll Jij . en Espagne, 1998, p. 1 53. 



iir 



Up ^jkj li jJS/I ^jjull t^Ul JaAJI iJ^ J] -o jjb*^ l_^u <^yL»j OjJUU 

<CP JaL-Jj 4jjb)ll U^> ^a \ij^X» £~*a-J i 4..,/l, ^„ „ SJ I AjjJ-I JU *LU*| ^ 

#> gsi t> ^iji cpUJl ^UuJl JlxJb jj^iuj i Ajjb)ll oljIjiU Sj^iil ^UoJ-l 

£s£^> 4 oUJl 4»*L/ai| uuj (JsLls-N I jj-J-l Jajj-i uy >-— . ildl 4i>b^ i0>O 

^ 4«JLi Vj . lyollij U^lj ^lall ^Jlp Otf lij LJUJI Syji^jdl i*5^il ili^J 

. <>L>-Vl ^j-J-l cjIj^t 3xjJL| l.L> 5i^U (^Ju-j 4 UpiL^. 
&oLaJI SUiJI ^s ,3^J| (UJLS)^ VV 






SLJ-I ^y J^-l J\ \sAj+p j--ij N AJjbjJ.1 ^jL^jJl (j^jj-sdj 01 Ja>-jJ JL»j 
c 4-So^l eJlxllI CjL^jJI j>i-o <iUi Sii.1 jt-*l ^j . aj-^Le ^J jl istfU-l 
ajj-AJI oJLil jvJ might of privacy* jJ-l I Jl» ^^Sh oLiJl ^iA_S" JuLi 

*j, J i[ ^j&\ j_^-Jdl L~JI JLJ-I dUiS'j . «Bill of rights> JjiM JLi^ 
0l Ji 0) 3-^U-l SLJ-1 (^i jJ-l ^yl* Sjj^oJI U-JJl ^yLsflj ^jj-stf ^ (^1 4j 

^ijlj (Y fclll) WA<\ fc- jjUJI 0LJ)ll <3>^ #M Wtr^i J& k^. 

aLj-l ^ jJ-l 4jLu- (^^vall jj^-JJl ^ £ c £ £ t £ \ iljil ^yjj-vaj JjJjj 
oilil) "Loj>-Ij aXqSoj Aj^_«^Ij-oj t (jj^jJllI /jjo £ 4 <OUl) <jijJ-\j jCUJOj "L'-ifL^aj 



iL^}U Ijj^' dili J-vfli; ^ jiillj Griswold V. Connecticut 381 us 479 (1965) : *_*i jkl ( \ ) 
^■j ■» o ^ o ,y Aix-en Provece ,y J-Lp *JjoJl SjjJU-J.1 SjJIjJI ,y *xA\ Gwy Scoffoni 

(Annuaire International de justice constitutionnelle, 2000, pp. 247-259). 

76-57 Dc du 12 Janvier 1977 : oljLJI J~Jd iu-JL J&\ (Y) 

83-164 Dc du 29 Ddcembre 1983 . lsAr *A\ Ji>xidJ i^^ ^u\j 

94-352 Dc du 18 Janvier 1977 : I^jU-j Jjlil J^li jjj-^IJ S«-JIj >ilj 

Die. no. 99-416 Dc du 24 Juillet 1999 : ^Jil jl^t J* *til»«U v-^L >l j 

Annuaire International de justice constitutionnelle, 2000, p 259-295. 
Isabelle Lolles, La protection penale de la vie privee, Presses Universi- : f>s«>S.i ^y J*\j 
taires d'Aix-Marseille, 1999. 

410 



i 0) ( _ya>wdl 1*j- *5o- l^d 4 U>UM SjLJl ^ l^>ljL| SLJ-I Uj> Jl^j 

sLJ-l ^ U»UU sU-l j^ i^JUl ja j4>-^\ J^\ l-i*j • U»UM <6L>- UjL* ^ 

UJ ^jL* 1 ^j^ <j~l^ ^ ^" -^t U£>*ll *X>- ,ji *L>- ^jijJ.1 IJa j^j 
jb-l dUx V 4ilj ioiVl <uAi jLo" iji J£J <^UL| iU-l oL/ii oh <\oo 

^ ntj-*t> o^tr^J ^J^i l -^' i "-^ ^■^ e ' jIt** V *4H «rs-*i .A? ^j-**"* (j* l-*-*" 
liJLJ jJu **a>«j ijiJU i«L»Jl SLJ-I ol Uijj 11* . Lfip ^jSo^j ^1 sLi-l ^jA^> 

jy J£J U>U-I sU-l <y ji>Lu US t)l LUJl ijji-jJl US^J.1 oJtff Jij 
Lfij-J ULw> JLs-1 L$_*j»«Jj "ill L»ji j^-jj ' l$-J| iLUI j^j?«j V Ijlj^l Ji£ 

5LJ-I U»jIj? hy>- ,y» sjujuJ.1 cjLojJUII ^jJLp Sj^^-JI f-jli* *L<w»1 ^ jJ-lj 
SiUl ^ ,_yljS/l Sj-ftiJI ,_j» Aj- <>-j) jji (jo- lij-^ail jji*.iJl o-LSl J>> U>U-I 

. O^UJl 1$-*^ oy- U»li-I ucL>l_>ll sLJ- o! i o 

.(La liberty de disposer de soi - mdme) i^ULl sU-l Ujbr i^ ( ^ ) 
(La U^ULI 5UJ-I U.jLr ^* S^Ul U_^»j_^jl.l iL^>. ^ jj-l ( Y) 

J.AJJI jt \ t Ar.it dj> Jj^i S-bJI j>JL ^1^.1 oljLJI Jl J^^" UJ oljLJl JJ i-JL 
Cour Pans 16 Mars 1955, D. 1955 J.C.P. 1955. 11. 8656, Gaz. pal. 1955.1.396. (V 1 ) 

fin 



f jip ^ dl~l\ J5" Jp- ^ Ji^j J>\£\ _ r max*Jl IJiaj protection de I'intometd) 
LJJb ( _ J ^i>-_iJl 4*y- ^J J^*-^ i^LsLl «L~M <_,» JsJJ iiJbi^ oNUj^i ilJbkj 

Z-fr3r\y ^ 4 .. .^a >wJLS I <CULUl^j Ailjjlj <^Swllj ( j, a> «- ^J l «LjJ- {y> ^jjj>^i\ 
«UaJ ,ya*j <-is* jj t (o) ^jjLhJl C ^ sa- 'J l 4-fsr-lj^ ^ Utfjf ji\jZ SjLjM »JLa 



Luchaire, op. cit.,p. 90 et 9 1 . :_£llO) 

fcj :L-L.Sll ^iA-h C>LJ>ll Jji>- iUJ- iojjjSl kJ\JC^\ UuT JuUi-l oJi* Jb c^ij (Y) 
.jJUilJLSljLij .(USaILI) \Vl*iiJdl^1 Jjit^^VliJUNlj c(A-..>lll)Uo. 
jjLaJl s_,ly JL. ^SLII inviolability ~o>j>- ^<> ..A:. ivalA-l ;U-I ^J jj-l il ^^iJI ^jj^jJI 

(Decision no 83-164 Dc du 29 ddcembre 1 983, Rec. const const., p. 67). 

Marcus, Criminal justice reforms, m the United States, Revue Internationale de droit (V) 

penal, 1993, p. 1358 
Francois Rigaurx, Maboration d'un "Right of privecy" par la jurisprudence -.jJ>J\(.i) 

amiricaine, Rev, Internationale de droit compare - 1980, p. 701 - 730. Olmsted V.U.S., 

277 U.S. 4381 les V.U.S. 343 U.S. 747 (1982). 
Katz V.U.S., 389 U.S 247 (1967) Ringaux, op. cit., p 732. :>!(«) 

Nardone V.U.S. 338 (1939) : *u^» ^ jljj^lj* ^1511 >l ("^) 

nv 



c-^j> jd\ cjNU-I ,y aJLi'l" »_pj_> 4_^UL| SLJ-I ^i jj-l f j^j *J O^LiJl 
I J4) Sjjji*--i!l i«-»iJl J1S1 A» <*j^» t <wjli-l ;Li-1 ^ t5^-L; ^L** jiljj f Jju aJLp 
jJLJJ jJLp V^"Ji lS^ O^ ^JJ 1 *" c -^ ^-'j-^ 9 Jj* t^JLJJLJ LiJaJj . ^\>i-l 
LJji OjjJaJj 3Sj*i *,)'■*! o~* s >" (j*^J •J^s*-' '^* p ^^ij-^lj oL*.a-~JJ jJLe ill 
L--~~« ^^JUJ.1 jlji OjSo Ob j^aJl li* ^ j^jj-SUII oLS'j-SJl cL*ijj ^ oj^j 

j^ ^ HI ^yaJl SjjjX-O H <U *l_P ^ j^i L-S" . (T) Oi>wJi yJJ *U»UJ-I iLJ-1 

UjN d*>*Jl IJL* 015" ILUp vjUj^I ^5^ ^"^ ^ vi^Jl Jl^ ,_,» J^Lcli 
•^p j^Vl jljiil IJL* tJJtiCpj . (r) 4jjj^«JJl S*_Ji)l oli JjiJ-lj yiLil 5jUJ- 

jli»J i oLjJI *l>uL^JJ LLJL£ A-s^li-l *LJ-i ^j^h ^LJ.1 j^^Ji-ll jL>-l 

Jia.'Jj . CjIj^-Ij (ijjJ-lj lobJl oJUail eJLft (ju OjljJl Ji$o 4~Jt» CjUIw> 
i>JUa-« ciiJi C..J, la" lij t V^**** 1^-^ J-*' JJ^" *JJj+* (_s* ^Jb'L»_sAJl o^a 

Nl c^^l^^.y-^i-iJl J^U^.^ya^lo^^Ud jj^jM 
j^^UJI ^ j-« )ll iJLfc jJU-ajj t **^>J,I ^1 aJLs^j J^IpJI «jjj-^> <u_jii*»j y\j 

Dec du 23 Jiullet 1999, 99-416 Dc. : >l ( \) 

Luchire, op. cit., p. 92. : ^i ^ ^'jj 

Decision No. 2000- 433 Dc. du 27 Jiullet 2000 : JU\ ( X ) 

Decision No.93 - 334 Dc du 20. 1 . 1 994, Rec, p. 27. ( V) 

Pierre Cambot, op. cit., p. 1 83. : j *^[ j^ 

HA 



ilU-siS" ,_yai>Jil ^UJI (>• jT J>--k>*Jl ^-- ^ a* cs 51 -^" ^ ucJU-l ^ 
^^iwiJl Jlp ^A^J V-JL *5j-^ o*^ 1 ^^ ^L-o-vaJl ••*■* ,>" J>— -^1 
s jjj-^ 0" lt^ 1 ^ o^^" (^ J^^^ 1 u* * * S ->UI of u^- ^ tjt.lftjll 

4 451,/rL; ^UiSJl -L-**' 1 jj^U Oil ji 4-~iu yS\ IJLjj ^ IS frlj^ (J SUl ^yLio 
jl A^Ava-!>«j L a-J* ij. *J LtLL* ULp <lJJ jLill jjX—jJI ^ £ £ Salll ( _^j *UJ 
^1 ^SLJ.1 jji^oL" Jlj*-1 £^>- ,_$» f j^i l5jjX»-jJI ^yjJl |JLa> ol «taj* L* oJLL 
(^JLll <^L~»j <v»U-l ^Lj»-j V^' OLSL (jijco ^yJl lu+aJ^l aj^J-I ,y jlj: 

^1 i_ij_^aJl ^ji jj^—ijJl ,y>j^- uiilJUj I <Lr^*uj o^^^i pJ>jJ> jAj <l*)[ <^jl 

J L« 4-J-xij j! aJj^jli *Ij~- tJ 5LJ,l **j>- tiiLjil (>JLp ^jJlp juS^I ^Js- \+i jX^> 
jji-.jdl ilJLp[ jup i_^ui]l ^^JUcJ <juKJi ^1 cjIj^-I iJL fjjA* jl ifUS jlS'jj 

^Ml 0j*o Olj ^U^i ^I jj JU*> ^l . L»j»ijji u^LJl (jcJLwaJl ^ (j-J^Jl *JL- 
^J* L-Li (jcJU-^Jl (jyLft rt^!>. {y> jj-JbJl iJU- ^biL-jL JjiJl ( j>u *te <. L*«« 

^^dJl j\ { yu*Jd\ JLjliJ *JL=»- ^ ^UaiJI ^Vl jjJLs^ ^U^" j-« L-p-l^ 

j,aJI ij^r-j Ji^ (j-LiJL) J>^ "if *j! U5" aJIp ^Uj N pLiu-Nl ot ciili i U* 
ijjj^-i ^j* ^Jii L. (.jj, ^ IaSs^.\ CusdJL-nx^lj . <NjJI «-^IjJI ^jji^-jJI 



£T\ 



k-,/i)l jj-A b\ JLp a^ cJLS" ^1 4_JbU oU^y I O^li ^ i V bill 

^ ^ /£ ^ bill C*iJL>- JL» oWjj?-i I ^ bill DIj ,_^a£Jl LoiC>^ '"■,>»» Jjj 
^i-JLaj ,y jJ-l ^LaJaJl Ja-^-aJl jj-»L« Jjj^» ,>" *^jie- Cwai l_4_J jjJL^jJl 
( _ S /Litj Ajl Jp AjjJ jjjlji rt-g-^.1 J_p> ( j V ^' f '^' J sJL *^ "^-^LS L« B| l yi£*Ji}\ 

i)U- jUI ^ J\ ^p t^r-^ 1 '■•*•* j^l f-' ^ • ^u-^ 1 *-^ **»■ J jJlj-^ 

V *l >>-| aJLjuj jl ^j£~A\ J _p- Jb ^» j I i^-w^-uj u (j^wJl i^>fc<i o„,rtJi jJ_j 
Ol «iUi Jl oL»^L 1 _jju Jj i i_~Jil ^UaSil ^-^1 jiljJ :>>>«-« ^^j ^j 

Ja*-s^ jJSl\ J*-Jj Ot ^Lxil Jl *J>— ^.1 ^fr^-l <5^ -k; ■■*! Sl»L>Jll ^§L. 

bL* Jl i~db oLiJl iliSJ . JLjaJI lift JLutdl Jwo oi jj^«J ^ dUi ^.Vl 



ol»ljjr>ll ijJLi ,y t V !aUl 01 IJ* ii-j- I o i ^ ^A \ i^ li-SLJL-l ol^l^l O^LS J 
. oliJl II* ^ OJI i,ji-jJI l^SUJI ^ jJUiu Oi JJ C a oaU.1) j>l- jJI JUJ LSIJ-I 

. v • r ^ ii ^- f is^Vi <p^*^ . \ ^r *- ^v, u j ^i^ ^ (r) 

.YoA^Y , \ a -\ < \Voiu- tr >Yi .Aro^rA^- \UVt-j.jrfttV 4 YVY 
Courd'appeldeBourgcsdu 19 Janvier 1984, Gaz. Pal. 1984, l,p. 344, note A.D. (0 

Crim. 20 Janvier 1974, Gaz. Pal. 1984, 1, p. 308. (°) 



jjj . < »( 2 o saUO 5i^>^ saij v~~* ^Uii ^L Ni ^Ui p* Nl jj^-jlJI 
»ju» ibjj- iljJbU Ji& i_JjJ_Jbdl oISaLsJiIj o^—IjJlI i^-J Sy^i— jJI 
^ U^jjt ^l ijJUl i>ji~o j. J^ c^Jj . (T) U~il^ jl LjJl £Us-,NI 

hJ^l (r lA\ JjLJI jU«t)H Oti ^ 01* IM i-iljll ^1 Jbu jlL*)M IJu 

vJ|jL*i j-i^ ,J JJG N l$j! ULL» L^u jyiUdl JAiC ol -ui* u^L} colSabhil 
^1 ^L.jLJ.1 pIjlA^.1 pJUu i*j£J-l ^ 1 jJ) ^^^JL-xJl ^o ,/»:,> b\j i U—JI^ 
JuSUJ.1 c— .jL« US' 1 O^UJl LaoJLp- ^Jl j-J> ^^1 u^Lr*^ W~^ cJUtfji 
^ ja^dJ iJljll ol* U~i j^ ^| J|_^| J G ^xll iJI^ ^ U=kU 
iiUi jUj- li| <0u Cwi-3* t <l»L*Jl 4j>JL<all (juj ot^l^il 4jy J^j uy >-— UJl 

J, pj oljJLUl ^ jL^^lj i Vj^ 1 ^^^ j^^Ij V U J>! HL^r J 

jl«j N 5JujJ| ujLjjJ *iljjr ,j» otA—ljll ajj-s>«j (j-A-J.1 o-LJ O^i i Jlj^SlI 

JjjjJL^ui *Jbu C-ii il i-jU.Sll Ajj_^JU«JiJI i-«JUJ.I (1)1 Ja>-^Jj . (l) o!)L-ljil 

ilui jjUj \ \ (jAij) fj-^jJ>l <*&*u> ijlij C^4 JisJ.1 ej J-3j j-»i j>J ' »jl JU«1 Jj-J ^/Jl ("^-i^J 

. ( o Y ^ <\ ^Jj Y V ,j, f lS^^I apj*^ i \ 1V\ 

Annuaire Internationa] de Justice constitutionnelle, 1999, p. 389. 
.TAA^ j i U\ ^rj.\ J aJIjI^ \<\V< ii^jt*^} \ o J _,jU. ^- (V) 

iV\ 



• o*^\ LTi^ (H^l J-* uA^I o^U J jLjd\ J^( J>a li j_^. 

^1 * ^ of juaJi Ja^i ^U ^ (^jbji ^j) rf i, jp u^u ^i 
jj^i crii Ji^Vi ouij^j r i .dill oij^ jiij . ^uaJi j^i _,^.U dJUJd 

j^L-l jl obl^-L, ^^Ul J|_^l L^jL ^J6 ,UL" ^ ^^Jdl k.,,^1 JJJ§ tl l«_J 
oUI^-> I 0>Li jl* JJj . ^T aJ%' J* jujs sol ^L LjJp ^SLu ^1 
l5 l- *~* pUL" js u &^1\ ji^Ja iU- jULiJl k-vall j^L J^ ^sUL| 
iS^I j_^- Jl .U.-J . ^.Jxli iJU J j c r Lj;Vl J* ijir JjVi OjJIji 

l5iL- £. jii ^ JLsl^-l oUI^I OjJli ^1 u ^u Jjjui \ <\VY i-J TV 

^.Ull ^ ^1 jj^ ;UUj ^JbJl iJU ^j t U *J}\ l^j j^ ^1 o^U-l 

LS^ lA^ 1 J« (J 1^1 «^ ^l^jT-1 * ^ SiUtJ ^i>.j . obJl AjUJI ^ j] ^ya^J.1 

. 5J153I JS^jJl 5JU- iJUjl-yi t 05 -^!^^^ J^yai^iJl 

^u^^> LsUi-l oUI_^j.)fl O^Li jl^T JL2i ,^,-JLJl iJb- ^ ^ L.1 
u t-LCi L^J^-j (j^i>^Jl ^U) ^UJIj oUJl LUI ^Ua^-I y> j_^.jJl 
j* ^S/L UU UU^ oLwilj i (ol.l^-l ^ \\ j * I SaULI) j^iLI 



IVY 



Y * % J *\ I jUiUl) 4JLj.3,.J-l vj-i_5" ,_yi JL-j-jJJ pLwil ^yi-^xJ AJl 4jjj OljLal 

jit, (oUl^l \ Wj <Uj Hj Ti iljLl) J^UJI Lg_Jp ^ jdl oVULl 
^ jji^iJl li> jaJ\j <■ \J^* rt-fil ui^J oVU- (^^s-1 Oji Ij5 lij, ^fi\ Ji~zti 

^jji-xi j^-l— I iU^j[ (^5j: V JjjUJI Jii^Jl Id* jJuj . «lJLljjj aJ* ,_yaJj| jjo 

^j^-SJl ^ I JJ 4jL - J*«j - ^/u'J l io5^_« C . /M I i-jJ j . (H^l __ n ^ (jii^LA.0 «t*_«j 

Ojij i a JLij (£jJ i aJLjjLsj OjiU.1 *j> lJb>-lji* iOjS' ij>J, A_JLiijj jjpUa) I j _ ? Lp 

j-j2 iJU- ji\y j\ UjJli <-»jj-*-« jJ"> U-S* ^£j4-Ij o-^Jl oNU- ^ ilb- <»LS 

. ^bUsb 0j& <-S~a; 0^» t aJL^ ^IdLj aJlp ^yiuflJl 

jjij c «jLjl>-I (ji <j>-l < \i *" ,_^jIj t <c£«~^o ^ t yr>t-lJl Ajj-!>- Jl Uj ./T..7 

. eJb jj (_g JL5I 4>-jJI ^JJLp <u|JLicl*>i| Jj l * J^*J 

jl.../) ail ^Sf I <L>jivj (1)1 i£j_f^i JJI djU-^aJl JJ iiUiNL; O^LiJl isj-l-ll _ 

*Ju l y*±*u5> JJ <>-^ /»LjJl Jp pLj S-oUJl ajLJI jl JJL>.jJ| (^li ,y jiLsoJl 
^^ j \ /<\ \ oUilil) iXjJrL jIajJ pLwJ-Sf jil_>- 4i! ^JLp Ja; ^IjJ ojl^j 

<jljj Nl aJ Ja--^ajj 0l5U ^1 ^^jaj 01 i*UJl iLJl jl J;ip^Jl ,jJ>U)j (olp-l^-J 

coJj jl Ljip *£i jl ^£j-4-i l_j15JjI J J^_»l1«.| <)1 J^l^u Li J5j Sj>JLi\||j 

lilJi ( j5C«l jj <CP 4^ ^y j! (> ^ll.l jj-^as^ c _jl 2 JUxH J-^>w (1)1 OjiUJI Js>_/ull - 






<U?-U> 0^» <. J^Sjidl ^jstfli 4j ajJu (^ij| rt^J.1 ^ JjX* ji-li Jj, 4-~Jb - 
Y / W oilil) iiUi ( ^£«1 6} <UP 4.. ;-/.-> ^ ik-iljj jl 4-^.-0 j j ■> ^ -H ^jsJLp 

uiJJJL i_~-~* ^1 J^ LoJLi. Jj-ai-L f>iL" iuLJl iLJI *, e~«U li^i (oWj*| 
^ ^1 I i| ^ »il£ LjJ j^ ^j c Jlj j\|| JLp <p W J^ JjJM ^UJI ,y 

. (r /Y • 1 SjUI) i*>L jUs pLi^ jjU *il iyi oljL.1 
: iJ^I intiU-AJl JLp ijb^l oUI^Vl Ojjli 

oJ>lil) ^Ap- Ol£» J ^jji t)l AjLJ-I Jj>w« LwaiJiJl ott.sUJ.1 J ±>j^j. 
CjljUaiLl ia-waJ i-»L»Jl AjLJI jl JJb>«jJl ^^IS ^ jiLs^l j_*bU i»y->ij- 

o^>- jl Jjbf J 4JLJU-I jj^li J SJJli tfJUJU Oj& of i ^y L>- <l)L£o J o_^ 
. (oUljarl Y /Y » n j ^ o otfiUI) ^1 i*^J JLp j^jJ sol ,^1 L^Ip uJU* 

Jill* iJLa j] ijX JuJL^dLJ aLU Ujj ^jftW JLp juj: V ojdj <-«—-• ^1 JLp pL 
^S^LI ^UJI ,y ja^jjJu* ai>- ^j . (oW^l V /Y O j Y /<\ o Ol^lll) 
iUbr (^j^l liJL« jl aJL« JUJI^jJIj (^LiJi 11* ( j^>«i ^>UJl i»LJl i_JLi» JLp t-b 

.Coui^r/Yoj^iii) 



lioiL-Vlj i-SX-^Jlj i-SCJUl oUiUJ.1 Jfjjw-jj i-Jlj-f Oi^l f JUj u^J' *-*£»— c-Ai ( \) 



iVt 



jjij i«UJl «bLJl f-Uapl JL>-1 i_il5o 01 Sjjj-^aJl Xs- <J_y . Ifelp rt-jjLli>-^U OjJjj 

c^i iSljJ^ 1 ^ p*H j-^i ^ 0**^^ <>* -r*^ ^ V" " ^J ' ojj^Jil (iljj\l 
. (oUlyr 1 IV Salll) <ull «L->I J[ jl l*J IjSU jl* L. Jl bo^ jl L^l ^ib> 

ol 1*1 OlS" J->~~ dl jl iiljll jT IwkJb c^U jdl ^ kLJl JLLJI oJtf IS^i 
ol JLp ilsj-waH o^Uc-Jlj (i^-^l cibj^lj JsU-jJij oLlkM J^. JjU; 
OjXj 4-J] iJL-JLl jl L_jJ >'U-lj j^jdl jj-m^xj dJUi ^1 UJK IJLa ^ 
J] JljjVl dlL" ^ j-b <j1 ^^^1 y ^ L. «-«*■ LjJj . Ifcl* ^"Ub^ 
Salil) . 4_J| iL^-. c-JLS" j^ jt LgJ I jlLs- OLS" ^ ^ bo^j j? ^j_pJLJI uiL. 

. (oW^l /Y • 1 

i^-silj a^lji ^=>_jj Ji& jl» i-sbsL-i olo-l_ r *-)/l O^li <jl pjiij br ?w>ljj 
j^» Jl_^ iJUaJl II* ,yj . L*li-I SLJ-I J jJ-b ^Lil JUb- J *\^iaa 
ii\ £*t>j\ \\\*4^ Jj^J Y i J jL~J)Jl <3j_iJ- i^jjjSfl S-*£*JL| ,y jJL-^ 
iv>U-l SLJ-I f l^>-Lj U--^- L-l—. Jix iJjJJbJl oCiUxil JU> c^adl 

t-JL-lj ti^ ^J-^jJl o* M^ ^-J* 1 -! UJti (^ ^ <^~o-^ Ai^Jl L*£dil 
u^*i *yrj o* p-*\^ lA* "^J ' p LrO" '^* s j^Wf i-^i*il i^i-l <kL. <^.jU: 
^^^Jl of VI 1 »J j j>-)M IJu Sj-iL- jl* OjJUJI I < ■!<> ^ jJl obU^I 
oJL^tj 1 5^UL| sLJ-l ^\y^.\ J j^JJ '±j\s JLJ^U olo- il f JUB V tf^l 
,,J JjJUJl f UiJl 6f ^JJI u-JL- L^^>- ^i 0UJ>l 3jiX i-yjjSl U5UJI 

J\ o . w . ' ^xl ^ (_A*«^jJl jj-/» i^alljn-o ,1 ,/j i-JL? CjUL«-^> iJa^JJl oJLa ^L>- (>JL2j 
Jo jj-5 jl t *-ljJ>-)f I J-uiJ JJo. ijJU>- jT t ^I^JLl S-yJaj jbo U-J *.|_^. 1 jj-l 

. n> oLJ>l tS^A. iojjjNl JJbL'Vl ,>. oWl SiUJJ ^^Jl G ydl ^ UJU«. 



Cour Europ^enne des droits de l'homme, 24 Avr. 1990. ( \ ) 

tVO 



lo5"U^ ,_/ 4ibl c~J5 (_/?- P(5jj (»-£Al o! jjl* jji— IJI ,y ^ /l V 5:>lil c-wau 

d^^l oJlSl jl Jj-. jJ-l IJLaj . JjiSCa AJlf^Jl jl iJU»l ^LijJi JJ>- $ JIp ^yu 

. (r / \i SaUl) yUlj iJJdl Jj5>JU JjJl JLfJlj 4 OLJVI JjiJ- J.UJI 

j,. f-Ljjdlj pL^I On 4_*JL-Sll ^ sljL— 11 jib ^111 sljl_J.I ^ jJ-1 ^ 

j^ai V &J. Jj i <JIjoJJ Lv«Uf UU-^ JUu ^UjJ! j»- ^ l/^-l 0i» * lifij . i»LJl 
^ ^jlp ^jj- <_JUax> jJ-l IJU f I^-^Ij - ^JaJI j*- ifJLfil £. ^ j-U *JLlp 

oUUviJ U*31 3jjyu*Jd1 -u5UJl! jUS ol cJUa ojUi jA-I 1JL$3 ^-.a. ^ LUii 

j!_pUl if ^ <. LajU^J -ui* <^ lr JJUS «. LsUaJ J*a3I jUpM l^U^-l uyo 
Ijl^ OjiC M i(> ^ji ,ji J*«Jl <j^j ^-iil Lf!^- i+r t>* J^-^4 <^ ! 

Ai^l JLa jjfcj ^1 iJ^UJl ^j-^Jl ^ v 1 ^ t Ujdl ZWJ> ^^ '^ ' ^^ 






jJ-l Ol LLJl L*iUII oJtflj t yio^l jjX-JdJ ^iUl JjJL*dJ LiJs -ilJLc 

4__i^ £»| jb ot j^jdl ^ JJL" "ill 5_^>wJlU dJUi **j 4 (Y) ji-l iJbk j* J jb, 
^ £»Uc iJLc-A.'ill ^ 4_a>- ^Ijl>^l-iI jjp 4jjbl o! olj ISJ *JUc iiLc^Nl Ojj 

jJ- i j^x— oJl L»_iJl SJjs. cjL-xLa ^ ^jj^vujJl tr JUJ.I JLS"T 4 L^ji ^j 
ay\jJ Ljj .J^ixJ j}\ L^L-Sll L5iLil JU> J-*^^ 4 ^ LJ Ju? <. flijdl 
■ j_^-*-»Jl o.A£* ,y UjJ| SjLfi)M j»5C>«j 3jjji-o Ju-i j^£ ,yj|j ajjj^.JL.1 
\ <U \ ^ ^L, \ 1 j U ^ ^jj^-.jJl ^^JUIl ^ jiUJl jLJLlI ol Jbp-^j 

jll.^ o IV fcUl ^ L^lkJ jJl ii-vodl a_^UUI ^ l^A^jj. LSJ j^^-jJI 
0j& Ol 4_JLb ^Lw^Vl (.IkJl Oj_s*» at frfJUJ ^bj- ^ LjJl JS" ^ J./i JH 
fj+LJJ JU>L>w (.LgJ^I II* ^ J^iJl JL»^ ^ <JjjJ| Ujji" jdl jlpIj^I 
^ <» jl £. UJ| ^ u ^ ->^1 *tj ' ^ s jW ^^1 *JU*JI Sjb> £^aJl 



Gideon V Wainwriaght, 372 U.S. 344 (1963). ( \ ) 

FarettaV. California, 422 U.S. 806(1975). (Y) 

Faretta V. California, 422 U.S. 834 (1 975). (y) 

Luchaire op. cit., p. 394. :^>-|j(0 

Luchaire p 495, 1986, p. 128 

ol i ^Udl ^ L4.J Ai^j jj| oVU-1 J ^Uoll i3.jji^ (.^L, *ijhy\ aoLJI f IjJl l^j 

(97-389 DC, 22 Avril 1997) 
iVV 



Jj->cJJ ti-^iU Vl <<JjJL>- AjL>J»-J OLw^/I ial^O^tf <_j>-jJJ «^t5Ul -Ul&-« 

J^U-Vl JIj Li" . LfliLul je l$>-j>v Lf 4jjJL>JI fl-Lii^l S*L«J OjJ AlULwij 

JjJ Aj-aljJj V'_ri"l J^-tf - ^^ OLo^oJj - 5jjj^u-JlS| <Lp-UI ^ L*5b Ojli 
L^Ji ,^JI ibSlI *V*\y ^ (t^il J^- ^ JUSj ^lijJl ^ Jj-L ILaJl mJLIj 

jAj £\jj>~j *j&\ (ij-^>- Oyti ^ f-LijJl 4jU_^ jji 01 LLJI *jjjs**d}\ L*&*1\ 
J^L- jJ IfJJ Jj>. a! yjrib^l Ol jUaL ^ULI ^-Nl JU- ,y UjjJ ysl 
ipj^ill 4JL«I . ULp-l . isgju LjJ} j_y*^j (_,JI ipUJL-l j^uj <u*j vL^' V*"^ dr* 
Ujlj-* f L$:Vl ital >rJU; ^ a^UJI 5jLJI Jj- Oj5C <l)f ^bJL. uj*^j t SLJ-I y 
tflJuJi ^l^rV I f IkJl jLUJ ^ 14^ ^1 j5> Ljj liLSo ^sJI ^lijJl &lwu 
t ^L$i« i«JLiil ita xl ,_^!wij Ljaj>6j- ipjLi» j^» LgjdsUjj jj5C«jj ^S" S-oLJLl 
M j . «ljL-Al I JLwo Q&J-& *L\p l~o L-*^ t <L>JL«j 2M ^ SljUJlL <Cf> j~ju_ L« j*j 
. ^L^Ip tiiLJ\ 4JL>-jil ^ Oif Jj c io5"UJ.I &>-y ,Jj- pAiJJl 4JLw» j^sST 

. j-^L*Jl oJL* {y» AS ^ iJjjlillj *jjjZu*j}\ ldIjU.aH ^yUmi-Jj 



. mY«^s s ;j i .£ (J i(Yr;>j>ji J Ji <.l^j\ 

ipj*s«*< iJjjjiuiil iJLflj ^ ^ i-J VV itij J-viill jji \^tij jjLj "\ ,ji L1p Sjjj^o : jliil (V) 

• T ' r ^ ( JjVl JJUJl) ^ LLJI iyj^jJl f l5^T 
Decision No. 76 - 70 Dc du 2 Dtembre 1976, Rec. p.39, Favorcu, chtronique, Rev. Sc. (0 

Crim., 1978, p.274, Decision No. 80 - 127 Dc des 19 et 20 Janvier 1981, Rec. p. 15. 

: jlijl . *-5l^-l jJ> olpjUll ,j f-lijJl Ja- ^Jjs- AjjJU*j}\ ^JJl »Liw»l ,_,» (jA«Jl viiSLU Jij 
Thierry Renoux; Le conscil constitutionnel et 1'autoriti, judiciaire, 1984, op. cit., p. 362 et 363. 



l£M 3 ^UL S±L$\ (V^l)_\ A^ 

I!* iJLpli i_JlkJj . ^UjJI (ja 4~J> ,J ^iib; j\ ^yzrJG jl SJiSlI ^st Ol Jj^j 
. a j ■ ■/> < j j ."• ap «iplii j~£>*i Oi rt-g'»l ' ij-^t L ^>- JjiL** <-^-*j SJV-iS" OLwaJl 
^ (1) V / U Sdlil OjUl JLij ^^vall jj^-jJl <y V \ SiUl jJ-l lift OJtft Jj, 
Ijji iytJl f-MJ. J-» AlJLb" U-J ji-l iJLjJ ij-^L-Jlj iJjdl JjLadJ ^jjJl JLfJl 

"le principe de la contradiction" £^I^XI Jjj* (LpL5) -\ A Y 

LsUi-l oj-^-Li . m pLi oJl Jj-^>- Jj-s*l ,>-> LJlyfJ !>U>t fjJ.1 I jla j_*j 

tj|_^9l 4_il£J iij-aJ-l 5J j-*- _)->** ty— Jl ^J^-l M-^lj^l o**-* (Jt^- 5 *- (>«-* 
*£>*j IjlAI IJL* pjjjj . (jjj^^l Oji LftJU>-! (JLp l^£>- jjSi Mi 1 i^ai-l 
jSLS'j <y Sj-S'j Uil lift j_*j_> . 5_»JL«Vl ,J SljLJ.1 ja ^T Ijl_* J^. ajjJJI 

. cjVLhl-* SJlp ^ IjlII lift ^JLp eSj-s^il *-sli^l oUI_^)/l Oj^LS l yu Jij 
Jji^ jjJb 01-ilUJ.Ij «JL| ^i 5_*5l^J,l *L»1 A-Sbi-I <£j^-^\ pij JL>^ ^ 

JjJp- (iljis-l ,y « jjLji ^ ^ tslll jJ-L f JLkA. Jb^JI Ji>j 0^U> I j\yr iT^l 1 05L*>I I 

Annuairc Inter, justice constiL 1998, pp. 860 et 861. : J&\ 

Serge Guinchard, le procds equitable: droit fondamental? (L' actuality juridique Juil- " JaJ\ (Y) 
let Aoflt 1998), p. 200. 

: ,J -Jl IjLij O jj^-j »Jju ^ ^ ^A 4iM< j^ji Y ,ji XJliaj^l ijj^jJl **SU«1I *So- jlail (t) 

Annuaire International de justice consttituionnalle, 1998, p. 864. 



c ( Y /YYT fcUl) LS>A\ f U j^L .JJScJl ^ i^-J| j^ ^J j\j^\ 
fcUl) S^Uil JJ, I^U- OlS" lij iiUJl iLJl ^ ULl ^ *J} i*^! a^ J 
i^U&II aJj^ j| alL^/l ^t 4Ji i^jfjll U_jjJI Sj^j ^^-jlj . ( \ /YH 
U|JI Ju*f 5^5^ii olj lijj . O /Y V ^ bill) Jlj^Vl ^^ Jj. jjjJ-l 
Ol Uji^i t i-U-l t> i-iljll ,y jl J;i>dl ja cJB ^11 SiJLiit jjjJUl aut 

jusll Ju_« o^Ay . (oWI^J T IT » A Silil) dii •> i_it lij JujJL| J^jusJi 

t /Ail *_iJl— ^L Sijuill uij Jail ^j i SJL^I iJIJI olJJ sjujlM SL^| 

• <*^>*ll *j>*s> ^ £>*•■' tr^l S-Aj-bLl £5lijl ^uj 

. 0) (oW^i V<\ j VA j VY iljll) j^S^jj yilJtoNi JJbdU 

JLp Jj-^J-I ,>. ^1 o^ £*V}M J^ vJUo, . <* >(oW^ Yj 1 /VV 
f l^NI oy **JL,\ll <y sijLilj ^ik iilJbJl ^ * ^jdi jijjl iiis: <y j_^ 

^Lr" s *Lh> i>* Ap- ^^i ^ ^ (>• b>>** rt-fdl (Ills' lij Ji>^S N fliJI j»-j 

^JUI JjpVi jv^uJJ j-bs V ij^ 4^-ljij tJill IJL* sjL^ ^ 5JU15" <sj>* j^lfiVl 

. AVA^ \ "\ "\A ijp t LsU-l oI^Ijjt^I 6^1* j-j-S i ,_/-»- ^ Jj-*w jj^jJI jlkJlj . UJOu 
J;Ui r-> Jl ^l jJUdl J* ^AtNL ^U-JU j-U-Jl u-Jt- oW^l ( ) Y o SiUJ) ULt .A1» 
jup *J^i oUljjy-1 (VV SjUU) LLt j . lilJS j~» jiJLl jji ,,] L. i^ljll jl v l_^i-"y I Jb 

. Ua« Uj t VY j* ( \ ^r) iuUt ^Ul UkaUl oUi'^i O^U ,> J%- j" •*«•>■ j& W 

£A* 



UjjLi (_£jpjj| ital *-a>- iJtJL* {jA rt-fdl Cj^Z V^i M^L*^ '"V 1 is*"****" J 

oLi^/l ij-j-i f-L-^ ^ i*5U»il >oxc (1)1 4_*a j_^j *bf Ur c J-tal y> (_SjpjJ| (_il» 
U y>j <. (oUl^l Y A 1 ojU.1) ^U— jJbJ B| jl o> »j|jiil j\ -^Al J^ ^J 
^J ota^ I ^ ^jl-J <1)1 i*£»_JU jj^rmj *i/ U_S . aj^IjII ijji-Ji 1-L-. «J^ jiisl 

<£■ *iUll jl <*-$-£»JJ ?-Lj i J^>- (. L*£>«ll ^ (i*>*Jl JaLwj ^^^ 7-J^k« jji JJi 

t dlfc ^ «uJCf ^gj-^Jill aJ^i *?»■?- ^»L^ ^ rt-fdl {j&s (-JLkjj . c ^«uJLiL« 
II* 0Li ^ OLS 1 IS), i_JLkll iJLft ^yaij jy^j ^Ai J~rt^l «^Li^ _, ;s a>d i_JLU lip 

lIjIJL?-! i_^>u aJLj tl^jJUjJ ULw> i^5"L>J.I APj— cJlS" li^i . (Y) *^dl c-Uju 
L»-A-Aj-t ^j Jaj^jLJl jjjjmj V j t frlijJl (3j-2s- fly^lj 0L«_vaJl I JlA ,jij d)j|_^| 

. j>- j I >_jLm>- ( Afi 

*\Xe)l L^Jilj <^-jjJL <kU-)il ^ j^l ^SCc J^ jjjj j^iUl oJLft JS"j 

. j^jLJI -^jJl ( _ j 1p apU^ 

fcp^ <UI^I pi^i ^ ^i ^ (ujtf ) _\ Ar 

*JJLi il)l *Jj ^l^ jl c5j-«->i pL_*^ ^» *LJi L« a-LSj 01 cJ^ rt-jJLoJJ jj->o 
l$»oi ^1 oUilJ.1 gjjj i^S" ^i ^v^ill ^Js- jJ Vj . <pliaJ a^pjlII cjIju^JJ 
ilo^)/ oj^Jl aJl^II LoiUJI -Usl*: d)l (iJUi ^yiij . <u>lijd Loj'y Uljj ^Ij 
fCl d)l i-Jj-rj (>» V /V * A Sjlil -uJLp c~^J L. t JJLIi oLLwJaJ <yj . 4_oLii 
«^>-j ^Ul JjOjLI Jd-us!l jl <^^.jJl JLp »b ^Ua ^ftwi^J tA>-l ^1 it&Jil 

.dUi^l^itlil.^SUil 

y^i^. ^ ..ikjj ^^pjdl yi L^i L4J oIjuz^. ^yi*; ,JLJ jJ ^IjiII djSi V\ Sii JUL. (Y) 
<Jt».a J . U ^JiJ *JL^1 ^IjjJI ^Iki oiiljll »LJ! ^ Jujl>- JJ* f ji jl oJlj jls ol jl 1 I^jJJ 
G. Raigle; Le droit au procds dquilable au dons I'espace francophone, op. cil., dil i ,y ^Ij 
^^1 ,>^ ,y ^Li Jl Jjia- f |_^>- Jl &$> Lc i*SUJI jiOiJ Jj^i. U4JI J _^Sl j p. 615. 

, 4 it ..q', a 4a5Uv> 
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If <jLs»-)II jl ^S^\ qMjj c-> ..nil ^ j»4_J.l j>^, J!>L>-J dji IJLa JS 
i*£>~Jd jj^u. ^i £lioJl 6^ ^ c-^waJ! J*- (1)15 lilUj . -u^ i^^il ihJ)i\ 
Uj S^ljJl Jv» u k-UsJ dJUi ,y 015" *^L> oO^i ijji c**vaJl IJLa ^ u ,^.l^,.t u j j| 
OjJU! yL^ ^UJI ^jjJI yjll ^jt jJj . ^lijdl <ijJL^ ,y a^ oJ^j 

. jj-l lift jjJI 4^J l_-*rJJ 

A^r Of <> U^- (i-frxJL) OJ Jj 4 pl^N I ^JLsaJ JJL>^)I oWjjj-I ^ d^.| ^J 
ij* (ij^-i ■ T J lj-!*«^"Vl (_$* <«j- ^ rt-jxll 0L»_^>- OLi t ~j £y>j . Afi[ii p|Jb| ^ 

<lpU_- _^»«j V i^ AJl^il djj[ ^ {t ^dl j>. ojji t (^^i a-j-U ^j . aJLp 

lijkJ 4»brl (>p £~J Ol Jj>Lill j^j^ U-S" . ^Ju xj> aSLSjJI ^^ ^J u\j£ 
Ui^J.1 JLp OjJLSJl Ja>- cJjJl oli ^jij . ({ y$-i» (Jl -*Jjj*«j «JU« JJi JLo 
>>. jj> J^Vli 4 (cjMj+I \ /Y Y £ SjULI) dJUi J^J ty V} ^1 ._ 



JjJb a! «*_** iiUi £«j . A*«i; jui> 'iU^ f jlSj *if ^jX?- i^iUJl aUI yljj^L^^I 



Jacques velu, ct Rus>en Ergec, Lcs conventions Europeenn des droits de 1'homme Bruzx- ( \ ) 
elles.1990.p470No.56L 

£»|JJI OLSj . i-jlj^i-iVlj Lf a^J\ 4jLs*j jj>- L . > . ; . i> l^f uk-^Jl jjvuJI ,y t-oJjdl ilS" Aij (T) 

tr #dl Jlji*l c^Ul JiU ^L, j^oJl ^ijll ,y jJiJI) JJbjAJ JJ^ ljIjXpMI Ji* J_^»J-I 

ijLJ)l! J^iJ- J.UJI ibiU)/l L^jl JjiJ-l oJifj ^C^UJ OjJUoj ijuiL- ot J* t-oixJI S^SCi 

.(oSaliD^I^JUj-ji^tsill \^iAiL-i 
. <-i) f 1*1 {j* J JsLl ,,^-uj uft^-Ml j>-JJJ (j-U-l JiJUdl i-lj-p 4K JLp > oij (T) 
The right against self incrimination (Charles H. whitebreol, Cnminal procedure, 1980, p. 

256-280). 
. Uj*j L.j . t ^ jAJl ^jll 4 XJhJLl oUI^I OjJli .y lu-^Jl i l^kl>. j^J-jll J >il ( 
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*JUp| j>^j V cJjJl olS ^j . r ^53l J ^^ J* ^t .|^| ^ j, — sJ| 

Sjy Xju jj^rj Vj . 0> «j"iljl ^ J$J (Hflil jAjj" 4_^U ijJ^Oj IjljJjC— Nl 

C^ai t ti-UJJ L5*Jajj '. P-lijJl J <U>- LftJbu JaJL»j aXjco SJli «u>li.s MJjI ^ ^^,1 

Oj^Li ,y(HT) SjILI ,y 5JUJ! S_ r LaJl Jjjji«o *Jbu LLJI ajjjjl^jOI o>5^Jil 

u_itj» JS" j>- J yj| jj^k, ui iiJL* p^dl Js- JUU .jdlj 4 o'l^Ll oW^-)/| 

*jL»jJI *»«_*£> oluj J i»Lp *_«J>«j < — il^Co jl <L«le LLj <Lstf (_5J ,y*>*->i jt /»Lp 

. W«JUl f LVl U.I J jft\ J* j <J v lj>^l Jjt julp ^ Ujow^I 

cpij-j .^^ijjtou*t^ujjij>.(i^Siai)^^^i J> L l -jjij u i5' 

^>-j ' V^r 1 t^^JJl J»-l>» £r<^- <_s» <i» £*U? uy^-i t)T j,^iJJ jj^ 

C5» U^-^l <> <l>t J) ^jti\ ^jjL-JJI ^J^J.1 ^Jbi Oij . i^Uil Jj>-|y 

Sj^iL^ ^LiaJl Jji,- ^ jjj garde a vue <uU t> i*All J^U *Ur aJLcl^MI 
OL.^ ill <_^>JI l5jj^-^I jJUll ^-ajj . <"oW.u~.yi ile-jj. J}U 

^ oU*- Ji- V Uiiw. ^>.t pJ^ ^ oy yu~,y I ^ „L*t J jj-| IJU 
<j^ JljLUl J^j i ^-JjJI j^ ^ J5CJ Ijl^jl jl_« 4 ^sl^JLl ^ £jJl IJu 
oliJWlj ^J-l J OjJUJl ijiij ,J yLJL-l oUI^I jjl^ Jj . (0 ^j-^i.| 



Larjuier, Rev. inter, de droit penal, 1966, p. 155. : Jc\j . o Y . ^ j^U I &)\ ( \) 

93-326 Decision du 1 1 aoQt 1993, Recueit, op. cit., p 552. (Y*) 

89-260 Decision du 28 juillat 1 989, Recueit, op. cit., p. 365. ( t ) 
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.OAA 

d\j a^j\>^ jLj^I yi ^1 Oj> ,>_, c < Y) l*j».T Jl LjJjl ^ LJULL U5UJ.I 



4*SCsJ,l ^ i_j>o 4^1* ' ***V*JU SjJJU ^JJk *J ij j^aJl aji «5UJ] S,,.n3ll j»*>. ^UJJ <_JlW \i\i (\) 

Jj OjSJ ulili JjuJ pJ li^i t UjXi vlii ,jJUd| ^ v_ikJl ^j Jl <yj jl 4JJ9 Jl «_£ Ol 1.1 

Ia^a c~j jusuii oi» oIjl«^^Ij^^^^ji^ j^tuiL^uii^^-iiij .(<ur 
(jL-uu js t (vr ^ Yi^pij v ^ 00 Si-Jod" '™ Y a* ^Vj Vf^ 1 

jl ^(iYo^ ^ir^ijO^ not iu-^jL. Yr (AoA^ Ao£ pijVjr-JLpl^jJUpj-^^. 
> V iVA^m^jUj-flSU-Vl^j-*- \ < \T\i_-j J .L.YY 1 _ r a5;) ( .L>w.j > Mi^0ji 

.(AT' ^t'V^W^ ^^Yfc-jy^ja 

A HAi,^ Yoi ( J J Y' ( _ K .j.lS^-Vlip > »« ^^oYiw-yl^ I ^yuu j£j|) 4JLW JJ ol»-[ 0>«" 

y^ ^avv^ wi^ijH^ m\&- J ,j£tn .\^A^ti p ij^^^^•\•^u. u .JL. 

£ tioY^AA^j ^o^ \-\"\£^.^J Ji J J l .YY\ l ^ io^j \o,_ r HT£ t-^jL-. 

. ( W,^ Y ^j YV ^ > ^V"\ i- jib 
U 03 jlsJU ^LJ.1 OU lil ^1 1 j>1 UIIjl. *J .jyc it L„iC«aJ ir Ji «L.U- r ^dH jbrf-l 01* (Y 1 ) 

."(^Yl^ Mo r »j\A lJ * f \£>.SM 

.(^oJ^YV 
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ooj IS} ^U>*ii JL* piJ-l ilaJL- US^-JJ Japl JLi ^ <W \ o~, J ^jiJI 
*ju> (JLp ojL- L-jjjJI 4-JUaiJl jlJUsJI b\ *il| «. oLU-l *5l>>- iS^-[ o 

l$*ll\ J* \}sr^i V Uj_Sf O^^wslj ^-JUj-SJl ^j^aJl OJjLsfi jULiJl sift 

^UJ oULA-l ^Ijjj- ^Jb-i i-^Jjj c^JLJl ^l»JJ SljU^. J> jj-| plkpjj 6-lijJl 
2_*£>ll ^J jJ-l pU»p^ c-fil gjj-sll S-iil^ jl Ni 1 US^JJ ^ j^UJj 
Uj . C0 *^*J.I Uli SjiUuf jjV jJ» vlJjJL- o jJUaj jJLJI ^UJ.1 j-tl ol J 

lift AjJjJL.O ^JlP (^JjJLuujJl j^JjsJsl Jj_» 4jJji*»Jj| * «A_*J (J^Jl lift (J /Jit 

. (0 >£tfjJI J^ oi)U^ ^L.1 JLp ^1 



i\x*\ jl £*k*) .ylSGl cJjJl J gjil £>t dji (H^-l ,y> gAJJJLJ y-Uil LJ^\ c-JUd lij Uj? Of) 

XV 1 l/ *a) 4ldjj ,»XJ-I ,y ^JL; ,^1 ol^JI cJkj Ot £liJl J* ^Uil 5 jOi ^ N j . <J>Lij 

JU^*_^\VVAi-- J --JjJY<> i tl-\ lj *ri\ fijisr^jAiMPj^j^ HnS^U, 
jAli) ^Uil 4ju^j J^L-Ju^l ^UJI ,>iSL it jl «0 • • A ^ \ < pij \ ^ flSi-Ml 

. ( i t ^ ro £ ^j r^ opI^jji «#^*. nro jl- j^i jjt 

Thierry Renourp, op. cit , p. 372. : jliJl (V) 

Ijji USUIl p—^ it Jasi\ ,>• *:t S5U gjj-Jil IJu Jb ^^pI JLi ^jJl J-bJl jjJj OLTj ( i) 

Thierry Renoux, op. cit., p. 373. : Jai\ ( ») 

Ljjjl Vj^J ■k-'J u» 'J 1 - 3 )" Jy>-j 5— SlisLl ill JbJl) SjJlI ,y i>Jiil jjjUJl ^om cu+^I Jjj 
glijJI ot jp W t- j-»--a Jjt Jl j**y X £ ,>« ijaUl J Ijj^ljr- J (^j-Jl ^^b 
^^Vl jj jlSdl ,_^aju c*4^l Ulj 1 I*£*wJLl L j Jij aj aJj U-i ^ <itj *iS ji »*if _jJI i—flji f .r^ 
^LijJl f Ijdl Jl jjtSl ^^1 *j£t U^h » >-<iSUJ gAiaJl »L>dl jl^r f JIpj ^IjJI li* J-ji" Jl 

. is\j\ II* J u^i^SlI **»JI g> jiii L. j* j t ^IJjJI ^jUe 
Trechsel, Ensuring the right to effective counsel for the defense, Rev inter, de droit penal, 
3 et 4 tr. 1992, p. 722. 
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j^jJI Lulls' ^1 5jUJ-Lj ItU^ jJ-I Ha JiL o!j <, o^^l ty <& ^)ji JL 

^ U_*alj<-« Lfrllaj ^Jl &_»j<il ,_yU jJ-l li^j ijL ^ J-sA>cj ^ fLijJl jJ- 
. 4,.,rt ',>3»»JJ Aj^^-j <U)J_*J . jjj at AJl <U3 LwijJU l j\^L»Jkl -yt nJcJ^j "j£ Lg_PjL 
Js- jl&l Ou UjJI iijji-/Jdl ioiUJJ CwiJi \jUll iJLgJ LiJajj . oiS* t^J 3 L5^ 
.j^J^ lt 51 ^Uail ,jp £_UjJl ^ a jj j^i, ^ .jyUil ^ j\^u o\ Ji ^ya^JtJl 
(, Lg-. ^9 : Si Ji <_£*-»< jA Jj A&JjAa 5jxLa* ^ ( _yi>»^o N t L$lP ijJJlj Lj^ab 

*ULpJ.I OjjU j-« \ ° Silil l yaj ajjJ La Lj^ibj fl&jJl ijlw> LApU d)l jL^pLj 
IjJ>La ^j> . O^U«il (>« l$JlJb £S d)L«_^ y ^ ^AV iU ^ V -ij OjiUJL j^UaJl 

y ,yaJl II* A-JLp t^jJali U ilUij 4 L$jLpL uyuli I jJlS" jl Lj~*J IaJJ j OjlJtij 

. °'i2J J>c* 6j5C p4~j {ja ^j> jL^-l ^ { y>\jcj> J^ j*- jl5^1 

<J jijju Lo rt-jJLflJ j* tA-sfli t ^LeoMl Ak«<ljj oJLsi oJLaU 4j\> )ll JLOiil Sjjjj-^aJl 
(^JUI jjhJl ^jLp 4j^JL-S|| ^ eljLJ.1 I JUl ^viicj l« jJt>j t 4Jel^j Jui'lJ aJ^T ^j> 

IjLjc J^U-Nb 0/i L. \jj£ ^Lijdl Jj-j Jt>UVl 0L5 ll$Jj . ^JLi" L»^i »Lj 

. sljLil 

b\ ^1 t i^JL-^l ^ SljLJ.1 ii*>cj JLlP Ojl_j-Jl lift o^La] \±J>j* Jli US' lijj 
iJ«»tli p-liJlJl J>- d)j-o-s^ 01 ^l j-«jj plijJl (3j-*s- ti*>»j JUp aJLp JLS"uJ| li\s-\ 
. Ip\jJ\ ^ j :ll ^ J-soS/l Ol ,y LS^Iul Sjls- {y> A-&i\ &s L« £* iw^ldU 
* ^JUaJl u^Jl ^-L-l JLp VI ^'Nl iijl ffi\ iljj, .iULr N i*5^J,l c^tf lijj 
JLs ljLs^vai^.1 iJi^ I alft (ji tiJLtJl i^*^. ^L-i JLp .Gfljj jj^5j Jjlc Ljil Nl 

o< jjj>«j V br t |»lffVl ti^U^ t ^.Lc { yA y jikj f-lijdl j>o . Sf-I^l l yA 
L.I t cSj^i— i ^L-f ^ jSijj MjjJI Js* l)1 ^1 IIa . pLjI^y JjJj {^! pU»p1 






ilLS Vj . L«UJI i^JLvall jjJLsxi! (jjujJiJ ^Lol j^^U jSo^J LgJ^i />LgJ VI tij^> 

. s-UaJl j*- ?^UI -GjJb ylji. V a jV jli»J vlwWallj 

J OjSCj ol 4*?*; <j^ ,y (v4^-« J^ d)l ,_,!* jj-X^jJl ^y Y l"\ V SjUI ^yiJ 
IIaj . ( MA Silll) Lull IJL* i-JUj-l oW^Nl o^Li jlsIj . -up *JlJb ^ 
y> Jj t Oy ji (»-fdl JUA-« jJLp «-«>^ V ^1 VI t fliJLlI ,J>»j JLJ Olj TjULI 
J&J jjJl <*£*JJ fljif* . obbM 3-*5^ aU L$;IS iJls^iJl i^jUiL. jJLoj yl 
^p aLhu« i^>-j-l cjIjUsU ^ L$_aL4 5_«_S'L?J.I o^^^i; 01 J^i i*-****r- p3\j*r 
Vt vw • ^ £?'•** W^ 1 -* 1 -* «-*£»J.I aJ OoJU aUc* -d J*j J li^i . ( ^p^Al 
j}\ LUJI Ji^j jl v^i u b * «Jl£^ I ,y J&ft fLLju-l a^Ji ujJlJI jj& 
lij OU-^JI lift Jiso ^i . jt^il j* VUi Iplii ji*j d)l LfijisS jji^ajl ^jj 

o>£>^> aUI i^il^L aJ f-^wi ^^ ,_^»L>»ll OLS" li| jj-S"iil <l)L«-s<iJI cj-S-*^ 
*L*1 (*a../i-.ll) iJjJUJI <^Uil £i>cs ^ OU-^JI IJU a^I bj-x>j . obbi-l 
JL^-lj aUw« iJjZi (1)1 fUiJl ^y aJlpUJI aJ-p J~i j-« i*jj . oL»bi-l i-*&>*j> 

0UjdL» 4-i j-*l>^ *J U AJ 4_<*J» *>Li t _ s l5w> j-^» ^^^i*^ ,^-wJ L)l. » - V9 , l l \1a 

l^Jjl ^ UULU i^Ull oUljsci liuUi ^ ji^il ^U^ j5Uij ol «-rf« - ^ 

Co«^_-» liji . otiljil JJ ^_H-iJl 2^—' - 1 -* ^j^ ^ ^^ V^ ^ • *■*-/*"' t^l 
^U— SjU} (^JLt p^dl ^p g-Li JJI -up J5"j Uj ; ^1 aL>^» j^J^- ,J i>f-tll 

fi^li*^*^ iSijji-.i» ijUJ \rsiJn ( »ijJL-iaJi l / >^HYt-.jj> > "\ ,> lip s^ji-i ( 

. \"Ao ^ (JjVl JiL>Jil> o a- ' li-JI Sd/-^ 1 
^Uil (h-I Oji it «jjbfu. "V *i^i i;b>i ^1 j* j-^*- JJ 1-aU^. ol chilli ol5 ju *^L ^ W 
*&-\ <-%- ,y jlji *$ *ij^x>- ^j* UdUl IJU Jt« jM t5^l-« tksi *j ^ j Ji oc »jj^j- c^liil 
. (r ^ ^ A ^ij Y ^ a l^Vl Spj*^. « > "\V ' St- jjUi 6 t ^UJ) Ai j' 
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j>- si ^^aJI i_jLpj UlJb-J ^yLJ.1 ^^va^-j CjLJL>- SJLp <*iljll CJj*Zjm\ b}j 
J*_*j -ul JUs. Jjb L. o> iJb JL5 jLi>J,I ^Lxi! 01? lij ^} t^T LoLu «d ,jwuj 

lfr«lj3 AJ^J^ ^^ J^*l c^ (^ ^b ' ^^ J"*^ iJ^" L°^ 0_>SCj fbJ. (j.ai^LlI 

IUL>«_<> jL^>-Nl ^ jJ-l IJu» Jisu ol ^LJb uij^j ' 1 f*j^ 0^ aJjLjj.1 iiill 

jj /"^l_ri J*^ Lwolj"** Oj^jj 6jj_sA9- (_5j*JjI jJaj (U>-u <U-5odJ C . ' /ffi jj *-$M 

^1^1 tj! JLj (J j^l (b Li i^liJdl J>o M!A>-1 Jbu N dlb O^i ns^Jdl 

jja^^i ij~~ (_5jpjJl _jlaJ J^-u i— JJaj io»$oxll *Lol cUL«aIj Jj *L/>-^M '^* L5^ 

jiJlj 4^p MiJil O^LJ.1 (f> u±£\ JSj JLi -»_g_dl blS lijj . '^JS'jll 4_^L>w 



ii-^jL^Y^ iAVV^ \Vi r » J \Y ( _ r -^n\i^,_ rt> _^r\ cnA (J *ii f J,U (J - 
fc-^Lji lioY^AA^ij^o^ \ <H i ii- J—J* J jl < YY ^ *o ^j ^o ^ mi 
^LJ.1 jj-A*- I j ir J», ^L^j ^ (HjJ.1 015 bj. Ail Lr sii aJ j ^ V ^ Y ^ij Y V ^ ^ <W1 

j,> Yr ,yui) -oUl ^sJLJl ^Ull J>s i>o JjSlI S-JJ-L; J^vU-l L. JjUi (Jj *JUI *~M-I c> ^1 

.(W ly-WOfijVjr^j&iej**" Hilt- 
.W^^y \A0 r ! J Uj- f IS^-VISpj***. 1 \^'\Vi^ jrt ^ Y ,>ii(Y) 

niiJiju^bjj t tAjj_ji-.ii LjUii ^Y'AlJ'^ (t JJ^- ; ../l3^^ \ < \ < \y t-jji. u ^lAs-iijji^iix) 

ijjwail oU^U-Li i^UJI 5Jb"L»lj ,jiL-Jl jejL^-J-lj O^jLJI fljj>l' ^ jlw- tS-JJI »L»UJ,I 
olihJul ^U.,, LjJiLu L.j ■JUii-'ill p-SL*^. j L^JjUi L-j ^^iJl S-5U-. f L.I ^j oJIJLI 

■ LSj'' 5 )" »Ljo*JI i*SC>»*j 

\1Vit- ( J J ,_ H lY < \ tY^A.y.Y-AjJjU^flS^VUPj*^. 1 \"\1A t- j,fS\ Yr ^^23(0 
iL-YA^n^ij^l \ l \ < \« fc- LJ^. Y n .jASJ ^U i ,^-S^ 6 jLJ . iVA ^ "U fij Y ^ 

iAA 



d)ji i5j+i j i-P JL>- (i-Ul <^-*j j j-za . - k i^^-poJI _^ J;->-u V-^i <^***j 

JUo L$i« liJUi j^i . J^^-lJl twJLL> <jL>-[ /.jlp Up j^j ol Oji Jj^l ^Ldl 
OlS" b^S t *^ip f}**^' • J -*-J •*** <jy>-fJ-l ui) (.^jLj^I f *** O^-*-* 1 v^ -^ 

OV i ^y- {\j<%a p-fis J5J Oj5C Ol i-.^tJ t^^l^ ( yJaJlL_*>-_ > ^j t% -&Jl>.I 

bj tAiUJ . WpUjJI ^ji p-gij-L^ JtA^i Js- (jjjko j^p pUjJI ^ U*_« jJjj- 
rt^ll JLs«9 CjLj| JLaU. rf^lll iJLft j^pI o_^p <_^j *«ij (JLp ilM-fdl Jb*-! vJ^SpI 
<ct JU . ^^jjjjji'iH uy*^dl tf> ovil jll JLp-Ij *L>~. ^j^. df j>>«J t^» _r^l 

^i ^i 4t^ ji (ii>„ v f+iA ^6>-j ^^ ^i cM ^ <^ W 

Ji <;! j,^y.| ^ c-jLiJl OLS" b^i . (1) Jj«jIIIj oJU jJ f b U ^liaJI aj-j] j* 4jJu 
»JLa ^ OvJL^I Oi^L* LoJo^-jlpIj Jiill Jj«J Lw. L-&jl uviplkll ut ^J ^^il 

. w ^-\ ^^u V ^UjJI j^ ^jiJbM ^jbdl J.L. y^j ^1 s^^ ^Uill 
^jj ^ in < \ Lr oAY r i J \' j- \ < \o^4u- tr ,jur« t Ao'^ l y,Y^^ r »J , ^ (r ^ , \oA i- 

Yo iVio^ ^AY r jj^r ( _^ \^Yi^^-_i^\ < \^V<V l y.^VY r ij^r (J >^'^^Y5JU- 

.\< , ' t y>Y' , Y'\ l \ 1 j- \^Aiu» jr 4J J J 

.J "l« SiJ oo i 

.Yt^ i^jY' ^isu-ViiP^**. ^<^v < \^- Ji u i A ( >i;(o) 



. 0) L,y»_p- 615 Hit . 4pI» yU Ajj of l^dpj i V U, 

Jl>- ( _ r l5w. j$k« }y>** ojLfP'lj (JU-^I llfc Ajj^Io" jj^u tAJ . ^d| j^p c-lijJl 

<y JU- JUiJI jytl* ^. dlJ JLi t i^Jl ^LiJ IjliJ jil^Vl Jl pfcj dl jt 



Lunce V. Ovnlade, F. 1 957, George and others, P. X. 18. ( X ) 

Bovey V. Gransinger, 8th. Crim., C. of App. F. 1958 (George and others, P. X. 18. (T ) 



y» J*a_*ll Lp^ iljjJl Ji£ o! JLp ^jwJ.1 jjju-aJl ^ \ /n A bill c~^ 

_^l" 0j3 <cu£L>c* ^^ &] J jj-| oJivi 4jSL>- i^j" i.1 J jkJl jjlp sj ^ oi 
Jp OLj>| JjJU- ^ojjjSII X-JU^M ,y ^ /n bill o-^Jj . JjJi^l ^ julj 
^jUI J^l oLwJl IJLa jS\ Jij . Jj**. cij J^U. USWl ^ ot ^>j>.j 

■ & Wl £**" <>> jJ*i ^ ^ £l J <>UJ| Up ^j t Jij^\ Jj^-Jd) 

. (HjulJ i^liU UUilj oUJI *>JUll ^ J* Ji oU-^JI lift xi^, 

ifUJl ^ ILJ^ A-IbLl i^UH ^ ^Vl i*^ t ^fcB oLJl i»JUlli 
IIa . fcb)|| ill*. J ^ v u*Jl ^J jjj oW^l J ip^Jl ^iki jj.\ j*j 
. 0) oW^>l J> ^^ ol2i ^ iJjjdl .jl&j L. ^JU- Jl 
v-~* LjJ ^ jJI r V!>U Jb- ^j J yljzi p.j.^.U JL*UM oJUU Li 
^ t> ^^j <■ o-Ul uu ojOij »_>1~pIj «j-i j-5 ^ ' f L f'^ 1 £fy° **-*J 

^^ j^dl ^j J ait)f | f a_p v ju aS ; ^Jlj ^l J SpI^JI j^,L ^Lil 

: „» «J1 IjLS- Barker V. Wing 5jja ^ iX^-Vl LLJI i^Ul «^J&\{\) 
(407 U.S 514, 519 - 520) Charles H.Whitebnead, Criminal procedures, New York, 1980. 



f LflMl Oj£j (1)1 jj^ci ^Ai l i«-sa> iojS'U^. ^jj jj-l y (.js? ^^PjJl ^ J-^jUI 
(jji>JJ aZjJjL* Zjjj+o}[i (ij-«jj i rt-^i.1 (jls jJ!j If ^ji» IX«I ULw j! Lai-ljl* 

*~k\y ojj L-i jUi»-l 4j J>JLi JLij t. i»UJl oU-t y»ULo ^ plf^lj t P-U^-Nl 
i. |JUX« L« j L$jUIjj>-} Jic ^Jti-* ^l^ 4 ; r^-^l "UkS'U^-a 01 1*5" t aJUp o jJUj j\ 

OlS' «-Ui> /»LgJ*b/l 01 If; ;- »■ Oj^j jJj t iLfJ j^ L*jjj-1 SjJIjJ jJLJ V ^Sj->o 

^ JvaiU Aj^Jllall *Pj-J! iD^i IIjJj . Ajs.Ui ilJjiV Cij ,J| r-b^j AjN t ^fi\ 

. (r) L^L;U^. UJLaij Lc c Lj:IpI^| Jlj^-tj UjUaX>-l J^U 

: j,Ul ^1 ,y *J1 IjLi. U.S.V. Ewill L^ai ^ ijS^iSl LJbJl 5*SUJl ^^1(0 
(383 U.S. 116, 86) p. 475. 

*ij i-Ai!l ,y W *\A iw- Lj_jj T u* Lie Ljji^ii c ^ \ \k *Lj j>\ji \ \ ,y A Jj iJjJl i-a-j^JI 
Jjj \^^AiioiiJjj ^A^ jtjlJ Yo jJjJI i, J^fc^^l SJjjjl-l i«ijj_ji-;ii LjUoJ \^ ii^J \ £o 
J^L>- ,y jl plJUol Ljjiic fl^-« iJUiiJl L-^ill ^ jj-l jlSi| d)L UUJl Ijjjl^j^ i»5UJ.I o>wai 

^ LjrtoLixJl Jju LjL4 jjj ^^1* Cj_jJLsA>»j jl ( Lfl* !>U«1 il)Jiji jl tp-S^ll W^J u* Lfi^v as Jj 

*-Ai]l ^y \ ^A iuu (j-jL* ^ i ,j» Li* hjy-^*} • U^fryj Ljj«^« y» yr- j JjjJI JJUJ- 

V'Uai W tJ ^ o ,Jj vAill „» H ( \oi^_ r ^ J _iY ( yUpi !J ^,i iY« « • /r/Y • .y ^o 



&a*mi tejw Ctf Lxa_^ AV 
i^jj^O OL-a-vaS" Ajjikll ipj— Jl 0^* *j jj-«j . LjJlol^} ^^>J *S^**H Ojvai-I 

: J>-I^ll «JLa *»tf J} jj^" Jj 4 L^JU-t^o ^y> 3jl>-Ij iJU-^ Jp _ r ^5J V 

s^-jji jupIj^ AjJl^-l cjUIj?-)/! o_pli iJis- (» Lf?NI iJL>-yi ^J\ S-^JLi : Mjl 
jU-lj (YYT Salll) oUJLkilj ^1 i_*5^>o f L.1 jj-^J-L ^1 ..U&J 

. (YTY s^aO l<£\>±\ ^j L.UJI 

JL-pI^ (_gj-s-ail j^UJI iJLp- Jl-U^l <j^i>Jl iL-^ Jl 4 ■ t ,.-„ILj : UU 
^ ijjtUw Dl i»UJl <jUI . Jp ^_*>cj il c <j J-l i^.U.1 oUI ,^Vl , J s -^1^. 
&&>V jl <ulp ot aJil> /t ^ t ip.L- ^j^j Ajjf ui JJ J <Up i y>j 1 &\ *^dl 
IwJl flyrV -^J-**^ 5JLL5 L.jj (jy^J Jp jj _p V sju> o_^UJl iJL>-j . -e-l^ 
olkLJlj L^l ^^ o^ljl JJ ^jJb J-^-ill jl SJIJJ jl £*^l j^ 
O^UJl ao*. j ( * o JiUl) JL^kJLJl JxoL^yi J-^^jj i JL£L,*)lj ^SOJl 
v-JtJI Jp^I ^^p ^rjtj ( UY Salil) J>U^M ^^^JU ^ jupI_^ 
Ul^ j&\ ol f |^l JUjN tiJUij 4 jj+S, Iffl ^1 ^^ Jip ^^1 lil f Ull 
(j^J-1 aj^ ^jj; Mi <Jljp- al £?«->- J OjjUil i_->-jij . J;i>c3l ^ *lf^AJ *iJ6 
i^iJj -USUil Jl <dl^ jipi as ^1 ^ ^ L. ;^l! fc- Jlp J-L^ 1 

S-L* Jj jj «1)I jjJJ«J t^-» Ajb>- 4-Jl 4jj-*J,I A-o-^lll CJLS" lili t XOil oJL* frlg^o! JJ 

^ _^1 JLe LjiUOJl JJ Jj-^J-I ^u Vl j^i\ cl- Jp J>L^NI ^j-ji-l 
JiUI) JI_^Vl ^^^ ^ pfjjj ^ ^I^J>fl l^j NL) c iL 4 U ^^-1 iJ_^ j! 

.(ur 

II» Jp .yaJl JLp ^^ail 0^ Uil ^_^ i^Uil ^^ J\ <_JLj : WL 4 
IjjSL. Y VI Silil ^ JJJi 5Ji_-T jaj . ^^^aJl ^^ij J L^-\j^> DL*— ^Jl 
S_^UL| LLva_a3l J i-c^Jl 4^- j Jp rt-SUo jl JLp ovjJ ^i oUI^-rl 
jLiJlj ^UJlj Jj^l ^l^Ml j L^JU ^j^cW ^I^L i^LiUlj ^|Jb>-S[L 



fM-lj ^^uJI Ojte ^ jlsll ^\sSi\ ^ ^ ^J\^ g i j j| j ^JLillj j^ 

. a^LaJI ikUl JU-j JU>-T jl ^j-ajJ^I Jb-I SkJ^j 0!Ap)/I Oji^. itf jj^oj 
<u-&>w« (_r«jj cj-2j obbi-l 5_*5U*-« ^^Le £JL»«_« i,, „A all cJLS' li[j ^ /» ^ t) 

(tJl^r i> li^l >J J^s-tl jj^j N Ail Jlp oUI^J V / \ Yr kill c^j 

!J#-|j o^ ^y jiS"! oLpjJail y> U_^P jl ca ^wi Jl LSJb»-J J __ r iJl Jj^laj i-iiill 

s^^Liil eJlS" jlSj . <jL— L LpjjLJL* *iCJ-L; jkjj L»jj ovj!j\j Jj> jujj V SJi 
aJ i_jIj^l*«I Jjl jlip JjL>i_JJ (»jl4j (1)1 jt-fjdl ^^JLp ^-*>-jj S-slil o!a ^ SjLsJI 
f U ^& r J\ JLu-t Jxi J? J* 5)^1 oL SJB i~J-l ^1 ,> jSSNl JLpj 

t (oL^ Y /r * Y Salil ^ *J| jLSil j^Jl <_>) JjJJI II* 5>^» JLe JJjJI 

. ( ^Mijdl jJ- 1 JU2; Jbu jujll Juail IIa ot 

' . ^jLu! Si%' jjU N sju ,y JL>«xu-Vl 4>.j JLp «uJIj^ a^UJ-I cSj^Jil ^y 



Mi 



iJjJU* of dJLiVj . i^U-l A>JLailj S^UJI o-JUll ^ J£I ULJU (*iWl aj 

^ J.sa,< U <JjJL*il iUJ.1 *bJl£ L4JU c-iiji (_jJlj LjJL.».»Joj oJljJl j-^Lp 

,y (*UiVlj jt^jdl) ^-Ul ol>I di^JL. dUi J\ iiU-VL j^^-u . ^^p jS\ 

2 ^.*r\ \ j^u V «L>T *las-%* £* . (_$jPjJl ^y J-^aill iPj^J i*SUJLl « JjLcJl 
^ jjJaJl Jj^l» r-LliJl of LLJl SjjjJU- jJl 4-*£>*il OJlil IJL$Jj . ^1 <L)L«_*s> 

. 0) lujuJi ,j j^i ipj* [4^ 

LiJLiw* jjSo -wj-s<ij <y 0L*_siJl IJLgj J^«j ^JUl j^jJLiJI jl ^ dLi N 

fJb J-i ^jj>jJl ^ ^JL^Jl JUj> iJLJ « Jil oJl*j . ojiLit oJLft aJUo} Lfc-^, jjj^j 

oj-u^f ,>*ll IJL* ^j . (r) ^ <\Vi i-. jiUJl o^L>J.1 5-Pj-J (^^1 
5JL« ^iJLL. IS} 4il Jji USU- ^ ^Vi ^wj ^ 1 ^ OLUI ^ LJUJI A-*5^il 



. ^^At^jjl^j \<\ |J iAiJuJI i^L^lSJijjJLl t iiijji-i« i-jLsii ^'\ 
Harles H. Whitebread, Criminal procesure, Analysis of constituional cases and concepts, (Y) 
mineala, New Yoric, 1980, p. 478. 

t\0 



,_,» Jh«jJI *^^J oj^UI oljJai-l iLiJl S^Ull ^j JjjiJ jl < (Y >0!AlaJL 

l^oUaisM * JUu i*£»J.I ^jvaJ^ Ol ^ l*J Ji*JS ^1 oUljJpl ^j^w-j ^jytf _t 

^^ 0t 1,-^j ,^1 <J_j-2_>J.I SJuJd iiJUt-o JS" ol ^jIp 0L^)/l (ij-5J- ^jjj^t 
0L^)Jl tij-^l- ^JJJ*^ <U£>J.I y> v_JJaj ol Ot-lll v-^UoJ ^&: ijii'Umil IfJ 
L*^b jj-Jytll f-l.,rt all jU-1 1*5 . aJ:>Ip iwj>jj Ji£ JLa ( j^ajjju ^^ip Jj^iai-I 

j^j« t^JLH (L. 781-1 SaUl) ^-J^jUI *Ua_ail .,,^-,7 O^U <lJU ^ U. JLp 

,y jJjj Ol ^s o^UwJL] aJ^I sail jjU 015 IS} U* «io*Jl jU oij . i 
iwiij>- li| <gL OLJ^i/I (3>-SJ- ^jjjj il *uiv>J.l >:..^ ij jJj . LjjUI_jj»-| 5_>t_s« 
jl*j dj-sr^l II* OJj t 4-^LjJlI oUIjj>-[ J jJo v^-*^ ^j- 2 -^' ls^>" c^^' 



^jj-»U) ii.Lji.JI Cj^U) jJLe. ^LtJl ^jjJI _^jll ^ Hideo Niwayuma J^\ ji^Jl jJill 0) 

Rev. inter, de droit pdnalc, 1 978, no. 3. p. 220. . ( ^ ^ V "\ i^, 

Karl Muller, Rev. inter, de droit pdnalc, 1978, no. 3, p. 53. : ^jL^Jl jj^aJl J&\ (Y) 

Mamcilo Garubac, Rev. inter, de droit penale, 1978, no. 3, p. 422. : ^^Ui^jJl jj^JJl J&\ (V) 

Alfonso Reyes, Rev. inter, de droit penale, 1978, no. 3, p. 102. : ^^j&l jjj&Jl jiaJl ( I) 

Dalloz 1997, Som. com. 149, Obs. Pradcl \<\ <U *i- j^y A ,J ^-jjIj hSs~> ( o) 

iVt 



^ JLk;l ^ill jl^l »UJl obJl L-^-UaJ yJ- M oUI_^»-^J iJjiJ.1 ^p soil ol 

^pLd JUl j»jJl lu. (olLdJ 5 J-r ill sail c. ,/L« IS} V 1 ^ 1 iij-^1 (olA* -° 
i&JLI tSj*Jdl *Ui*V Sj^l soil J>; oT j\yr fJip JLp r / W Salil ^ ^ 

ijjJiJ- 4-jjjjV| iJUj^l J.,.kti ^UaXiJkl <jL-J)/l JjJLs- 4lA- cJap-V JLij 

JJ ^^J- £>] <*-*>* uSl>^JJ SJ^juLI sail <_jL*^j>-I ^ iljUl iki; ol 01— J^ I 
(J ^wiJl <lJ ^tfl ^Ul «ijUl ^1 jko olj i A-<x£>J.I Ijy- tij^JJl J>>o 

^ jji-. Jl ,y oV 5j>UI CwaJ oL^Mj cijiJ-l »»jib^ jju OjljdJ IjjJJoj 
^ U^-pj octl^JJ <*»UM SU-I iij^ jl i^a^JtJl i^J-l JU ^IjuljpI JS" of 
^j^JI Jai«J N «y>. O^UJlj j_^-jJ| UgJUS^ ^! 1,1*11 ol^lj JjjU-l 



(.15U-1 iPj*^) LUl xj> Ecklc viS ^ <\ A Y i- iJ^, \ o J iU)ll J^iJ- ioj jjVl i*SUJLI ( \ ) 

.(SdrieA.no. 51,88 i*£*ll 
Cnm. 22 Sept. 1998, Procedures, Mars 1999, no. 71. 29 Avr. 1996, D. 1997, som com. 148. (Y) 

: ^> J «J1 jli* H At" fc- jjl, ^ <> 0L-J>ll Jy>. iJr jlji (TO 
Jacques Velu, Rusinergec, La convention Europdenne des droits de l'homme, Bruxclles 
1990. p. 440. 



YAY j UVj UljUV^I^l j : \e,s>j ./i:.U r Jl J -JLl L >*jT 1J U 

Lfi-^j»l LjJ <5j-HJ- UjIjiaJ aoUjJI jUai ja ^Ij^rl <j-* f-jJl IAa iL*-jLw»l ^y 
^jjj^-jJl (j^Jl iLi« Ou ^yaiJl i*£>»>i C~*i»j . l Jo\j2sJi\ «L*^>dl ^ Lfijjj 
^Li tf Lo jS"y> 4 . .,<a »iJtJl ajjJ-I ^jJLp 4-pjij jjjLyujdl jtia ^JJI hIjlipVI ol 

. (Y) ^^1»I IJL» J, 

iiijll **IjjMj V-r 1-1 1^ 1 ^" f iL21 f -^ V 1 ^ 1 1 ^ J 1 ^ ■ <^j^ CS> j^- 

. \ ^ A * ^ j^>iy \\ ^ USUI f-Jb jd\j 



. ^IjJJ iv.li-1 5LJ-I i«^- J^ ♦l^lj iojSi-1 .yJis^— tsj ijJb 

^jon^ \«r r i J 5JLpur' ^^Nup^*^. ^^^^^.1^ ^o^jj^^^cy) 

98-408 Dc du 22 Janvier 1999, Cour pdnal intemationale (annnaire International de la ju- (t) 
respudence constitutionnelle, 1999, p. 626). 



«2USbaf » 2U>.>«j 2Lu.li^! GIjU^ 

V^ : <jr*J «**SWl» iU-yi ,y iAvcl.1 U5Uil oULwJ Jil U-i ^^ 



i\\ 



id ^ t^j-^all jjl^jJl y \ \ \ Silll C-^ai Ju5i t 4jjjI~o i*J Uil lJu» JUj 
jl f Ul ^UidJ sl*ly ks" U^r U&JJ ojy ty Nl 4-i1p j^UII oU>i 

4jjbM i^flJ.1 ^jj ^LaljjJlj (t ^J_ji>- Oij_vaiL| i_jly>S/ ?r.,rt Tl 4-J^^jJl oJUO 

(joJflUii Ji^Jj i t^jpJJl ,_^ cLsiiJl i»_j^ OjJlSJI *4j i»Ul ^ JJI iL>- oUsrt J 
jl) JjjLaJl L^-juUs JJLaj Lfjjwb ,^1 4-^LsJ.I oU\ .o.,,,<i> y <JJL>ijJl aJL^ij 

Si ,/i ;ll» Ol }J4y\ *\j Sail jlp-I Jli iJL-il IJLa J>j . aJIjuJI aJLpUJ iJU-| 

Sk^ljj jl ^Lil Ji>^Jl SJL^j ijclaljll JjJtJ i-SLviSJl oUly-^/1 A-Jt>Lp Ou 
ljL w iJI iJUk Olj c rt-f^juL nUiSJl S^La L^i *^J ( _ 5 iJl JajjJLlI y Ijj y SiL>«-^sJl 

^yA 4_J%J| d)b JJj . iJjS-ji\ L_»ly>\l Ajj>*i1 oULo-sflJl jj^ Jb>- Jl jjl>^ 

^ IS^Jl JLp jAc3 cjLJLU 4_J}Lc. JLp cu^ ^1 j>u- jJI y> U <\ Salil ot 

yj • <t) a^sLAjL!I olJL-gJl y Ulj^. d)ji J^aJl ^^Ij (t^>«il y jJUa! ^1 

. ^uitxJl ^JU^ Jlp Vj SJtJL-l y I j^» JLp V^ 1 iSs* 2 ^» l (^ 

Thierry Renoux, op. cit., p. 393, 394. : <*Jiy ^ LfcJJ \jlZ* JljiVl «JL* _^l ( \ ) 
. lijji-ai Ulp LSLai V i-J W^jViiJl^ ^ < \VAiu-J i _ ; j|Jj1 L5 iLl J Jli»iUJil(\) 

< • 



il~- (JLp Jbjl *)l SJL. (j-J-L; jJaJ-l 1JI» <Ji\J-^j> i Js- i_JLpj t IjjJl j\ Jjyidljl 

JU W s^ai ^ ol^JbJl O^U ^j . kAU l\M J J^-l <ilk; ^ J>.Jb 

m bill J j*X t v b^lj ^ LJl ^IkJl hl^ ^_rA\ j^jdl J1S US' 
f Uil f UiJJ iWj, i^ l^i^ ^5^1 oj> lij N| ^JLp piWl oLJU- ol <> 
Cwaxi 4-;5bM oW^^I 6^Li ^ ^ /Y "M bill dUi ojlST aJj . ^b^ljl 

«^J <y * M« saUI o^a: U-? . v b*yi Jlp ^iu^ jl *UJI -ikdJ sui^ 



6M 



£->J>J-* \ j « >/>J 5JLJ-I aJlA J JiSo (_£JL!l jA <U 2 l 1 g 7 <iL>^o JLXP A_JLpL«J|j 
^UAiJl ^^ AsJL« 4j>-U-I jXjj . LfJli <L5ls<a_aJl ^iJijJl a^W jA \lltj . J-Jadl 

iJJlil (_5jj>jJl J j»^a>JJ jU- li^i . S^ai^JtJl AjjJ-L *^>~>- ^L** ^ JUJL>«iJl 
LjiUJ 5_jUL.| (^jpJJI ^y j5l>- jJ 1 *iJJi O^i t £&L<aJl Jj^-Isj 4JU- Jp Jv»>«i ol 
^ji i-J>j (_$! a^j-53 Oji J>**j N j <• OjiUJl ^ (jJj-sol 1>V l-i* • p-g-^l ^Lr^ 

^j -vj ^j . 5-jSLJ^-i ^jj-JllI ^LsiiJlj A^J-I jJi-msj <uLe *Lj_j . Oi*^ uii ijjft* 



jij^fjLpjLp(>rY.Y^/\)^ai^^«^SiiiJujbj^i^ > aioL>ji 

\r Y_W / \) sail! c^Jj . iibVl ,> *Lj a^Ull SjJL v-JjjJ i^JLp ^ 
oLjiJl c-AisM Ow»Jl ^1*3 Liij «ul dUi JLp ^j^iJl 4JLUI jip jlSj 
jlj^- f ■** J* C^y ^1^1 Y ^ /Y 1) saUlI cu^J TjUH oIJU Ui jj 

M oL^lj ^1^1 i^^ sa^LsJ Uiy . oLjiJlj ^sl^JLl i-P^i, ' <i-A'H 

^ ^Ju ijiJl ^jj M t dUi J^ ,Lj <uLi t A^sAj, JL_S"lj OjJUJl JjJaJ 

O^jA O^JLSJl SjJj ^s ik^UI JLil^. c^ ^jJl ajjJlo cJLi^s. jjn IV ♦ 
Liij LLJI USUil w>d g^ill l^u-j (J Loj^ ^l |JLa i^yuo r jui 



Marie-Henene Renault, Encyclopfidie Dalloz, Pdnall, T. IV, n" 2. ( \ ) 



Jv»V la>- £& (£^\ 3**$^ ^J" 2 *^ jiUaJl jUaaJl *-££•! ij^jhl Jlhj 



jiiaJI *Li>3 jJu <LMiaJI tf^jJI £aJLx<0 <\ Y 

y vio^Jl lift Ojii-j U IJaij . j^J-l j|JU«)l 4_-jt5Ul ^L*J| ^^ ii^jjj 
JjJ> ^^jJu 4-JbU (^^JJI ijL-U^ Jl ^^-J^dl 4j£| t UIJLo JJaj JL9 olo-lj^l 

LiiJj- UL^I (j-Cu j-gi c Jhi-I pLsiiJl i^L- ^ i^j^aJl iU-jL-l ^p L»i 
^_^pjJ| r\y>"\ *\jri\ IJLjj XsolSjj (v) «D6penalisation v-jUUJI »jbuD ^,,,,,.1 
jl jail ^UaJiJl ^Uaj^l ^i J^a; J3 jUL| »i „iJ.11 ^L^jl^I y 

JjaJI J Jl*_J| ^jiilj . d»U>-Sll ^lyr J jl j^-Ip j^ji L4-J a^ 
itiUJlj 1 jj Jl *Jly>- JU> «ujUjJI ^jlp» ijjj^JI LjjjjI Jjij a-JUxSL^I 

. (r) i2illl «ii £j* fl^illj t jJa^Jl iij^Jlj 

tJa^j ol^l j^i t a^L pLsiiJl (jllaj ^ 4jSlii-l ^_^aJl r-ly4 J} i-^JLj 
JLUfcll LjSlJL.1 iiiWjat-)M SJU- y .„i.,.i.-^dJ ^ly^ iLsUkiJl ^ U-Uil Jl 
Jl pL>JNI l_jjj>-jj ^LJkl tjjj c «JLmaiJlj JjijJl d^*- ,y ijLSLo^M jaJL 
U„...^r IJOJL4J Jii ^1 *slyM i^rljl Aja.Jl7.JI LffWj^ i-sl^Ll ^j-paJI 

ijtJI . HV« ^JA^ILj J jt^Ja>J!»ljj^^iUlyjil t y«lji , yill»_^iiJij(\) 
Nations Unies; Document A/Conf, 65/4, legislation criminelle, procedures judiciaircs el 
autres forms dc conlrolc social dans la prdvention dc crime et le traitement des delin- 
quents, p. 55-65. 



OjiJl i>\-v J i-SbsLl oUIjjj-JU ^ .,,1*11 j-wJl ^ ^jji-l Tju jJj . jbA-l 

p.-ko J CjL*Jj_JLJI ^^axj OlJb Jo- l ^jJLjJI Oj-aJI Jiljl ^J J-** A**Ldl 
Jp ~,q:[a\ju>j t 4-!ob=M A*5UJkl j>- J* (W'.iljwl jJ-iS^j uiilJb-VJ 4-soU- rt-S'Ui^ 
^ j? : -/»^- ■"- *yp J OyJLJI Jl LvsLsJ-l iJLiLnil oJLft (iUaJ JUulj . SJUi Jil jj>J 
. OwijJl L*.jJ.I JL« OlJb ^1 AijjJ-1 ijUrl i-L*Jl jvJUj j»jIj CsJ- Oilj^-^ll 

^1 aj-lJOiJI i-ibM cj\*\jsry\ J* £jJ-\ J Jj-^ 1 V->^ f^** J^o-^J 

; U_A jcLwuj t£-^>-l J ' (cs^lill LajJiL 

Jl jl Sj— H\ JJ, iCjJ-l JU Ljydl 4l£ill J^^cJui itjJtJl JstJUfl oJj 
*jj £^}U (_gj_fl y m jlo ikL- LaLJl iiLJ! ^ jjjla ^ jl t aJLsM cjUIjjt^I 

.<%&JJ JlJLsbsLitfjPjdi 

iLp (i;J>ci ^ UJj . 0) L^JLp U>jjA\ o^£uiJ JjJUJ-i ^Lkpjj t iJjJlDl 

jjOJl lift jU»J J J . 4->p\. ,,^1 SU>JJ ji_,*Jl| J^*b SiUl ^ i^pUjLs-l 

Nutions Unies, Document A/Conf. 56/4. ( \) 

«0 



tSj-POjl ^J Jwa-iil Olwu ^U.1 ^jIp cSjk^ V i i^LjL*-! i^JUa^ J^iC 

V^^l ij^J-l ^^ L* . j^ill ^ ^jJLp ^jj; ^J| ^Vl ^U>o L.Oip 

Ej^yLl 4_^|^ jjjUJl UjjJL ^1 ^oUxll ^Aj t OtJllI j-^lJLjJl ^^iJ 

^ tjikstl Jij . oljJiJJ JLp 0Lo)ll j^Ip ij^l 4,-mJtJI iIU-lj 1 •Lii'tf | 

•jj 1 ^ lt* W^* fc^ 5 -* ^ ! J 0-" J*-*-* 1 ' Jl «-*>*■*" *juUI j^JL^I ^j-PJ 
L^pLsii>.| v^Ji ^ >*J V^aiiJiJl 5jjA-L a—U j*j\£J iliJl Jjj t i^Lj^Vl 

JJj .(Ar jA\ l 3lSaUl)^ J -JlO J JLaJlj(VV!aai) 4 yl -H JlO J iliJlj <(rr 
LLJI ajj^j^jlII l*S^J.I cjjJLof Dl ^JU ( H 1 a^j *\A Jij djld cj— jiD 



HERZOE; Introduction jundique nu probl6mc de lYtat dangeraux, Deuxidme Coura inter- ( ^ ) 

national dc criminologie, Paris, p. 345-535. 
PINATEL, Etat dangeraux pnS - dehctuel et garanties de la libcrte" individuelle, Rev, Sc., (X) 

Crim 1970, p. 908. 

0»^ 



1 iljll ^j <. If. ikjj.\ iljil f 1&4 isji^j ^JUI tjiJL, \ <\ * 41J <\A J j 

^oljdl ,j^J ,*i^l <kJL- A-Jjst-i 4_«^>cil JjjiJ ^Ij OljJjJ.1 S>vJI£a ^Li 

lift <y LfJ* ^yty^W oLbLl (i^-J, ^ ly y> J$\ «ulp ^5^-1 J*^- ^y JUi> 

C*£ *f~i -UX-ill ^yiuu *^i>j Ol-i ^J \ W • 41.J £ V j*3j d)_^Ull Ol Ja>-t>Lj 

JLkJl (js- tfllapl «-. •LjuINI iJU- <oLi ^ o^Ijj li| a^p £-1^1 **■* Oi^ «jd 
S^Ull SjLJU UJ» t _ p *^-lS' Jaj iijjJiJl aJI^ c^ *-si>jJl 0l£ Uj . frLsiaJl />Ul 

. LJLJl 2jjjLmjS\ 

L*UL| SjiUall j^ M <d JLp r 1 kill ^ ^ JL5 ^ <W \ k~* jiUiJl ^^t 
jUiJI oU^JL. v^i.1 *^ld-l «^HI Ol <.ja\\ ^a g\j}\j . jl# pj^ Ml 

Lf1U*i-.l jl LfTjL>- J^" jJI ^LJiVl JU ijj jdl ^j ** Jr ill ^ LSOdl 



oUU-all ^ Uli. Jj . YAo ,y, \<\y\ t- (ljULi l^UJl J^) l^br J ^1 IJLgj bili (Y) 



o«Y 



J» j\tt\ U>^ v^ Lj3jL>. jit, O^LiJI f ^ *Uil JLp *,- ^J| i,b)|| 

J_*J Jj i iJj_« oLvajj-»u J_>u M oLaljJtil a JLft jl LJUJl 4jjj_L~jJJ| S_o£>Al 

J*^ cjWjjtI \ \ <\ iiU3 jujlJLI JjOjcJI *U-j . 0) j_^jdl ^ 11 saUU 

. oUJI JLpl^iiJ UJ* p^dl p5U^j ^1 iai^ p^dl j,^\ 

&.UJI £jLUI (> SjjLuaJI ^LLaJI J ^l i V!-\ M 

viUi Jli. i l>\jiS\j iJbr- ^Ijt jlJU*l ^UJI ^Jj oLu^idl ^^ ojUfl 
jUj-I Jiii . ^ A • fcj ^ V,* pij O^LaJL Jjull (i^l UbsUl ol^l^l OjiU 



. LUI jlp.1^ Uij o^U« ^ ySbi.1 j.^1 lift JLp piil ^^1 lij i JU-I ^J^j (Y ) 



0»A 



JjLsaIi >u^>y ,y>j^«-" j^j lj* J-*-^ ^l^i o**^* l5* ^UaiJi ijLsJij 

i_gjL>-[ /-« SjiL/s LjjL LgJU-pl p-^. ' J 4 4_ul.^lil ikLJl ^ If-jj^ t g tf 'i*? jj i«L*Jl 

jUu>l Oji *j <yj ■ JjJ^I rt-S^-1 *Uai «L»-Jaj *~>~3 M Lfr^ij ' p L/» ,a. l l CjI$j>- 
i LjJLp *5cM 4jW» f-L^l *JJj-^^ t^M *^ iJLs^s ^"i^ 9 °^ *-*^l ^!^l JLj>1 

i*&Jj ^L^-l LgJ OLS jJI) ULJ1 i*i^il oyi t .-iL. Li .1^ a Ls^Uj 

j-Vl Of ,J1 J Jl*ll jtjj y> pJUU .^r-* 7 V^ iJ* "^ ^^r^ (T) (LL!l JjjjX-'JlJ! 
*5CJ-I ol ^L-l Jl& ^Uii jvSU- kLif j^ oiUJl SjLJI ^a jiLaJl ^l .^b all 
jA.jjiv- jJl ^ *n Sjlil ^AjjliJl SjiiJl ^j^J L2i j . i; jLJl <u *j jj <j jJl ^lii-l 
Js^iu JLshJM JJLJ.1 jy *U<ail SjVj ^jLiJl <kJ\ xJ\ jjt jJUa* ^JJl *5iU 
^ i»^xil 4j_^ j^iil ^jSLfJI J-is>^Jl l4-*o>-lj i Sj^l p-UjOI cjULw> sLcl^ 
olj li| N[ i-dp 5_sJL>- ^i 4_pLii ^iJb^i jj-siJ-l (j-* <i5^i JL>u ^^-ill a_jj>-Ij-« 
Oj^ipIj . t-jb Nl jf fLJl />UiJJ iLp|^«« Jjj-wi 5_*jLi-l Jj^ . *L±Lm«I . L«ioJ,l 

Oy\j&\ \-fS_p- Jjj ^ji««jdl {y> V * J 4 ^ (jvjjU.1 frj-^ ^ AjSLsflJ if>- AjLJI (I)! 
^jLp^JI ^ Jva-i£ S_;JLs>- ^IjI jlwUtf 1 ^i jJ-l t LLsiill ^ J^aJJI <*j_J 



c-*i j lil oUJW.1 ^ tJbJLl ^y^jJl JjJ f Jbu ^1 *** j«i U Lo_^j oUJUJ.1 J Lshi-I 



f L.t cSj-poJI JkXj Up J>jlA\ J\Jr\ _,JSi\ kLu iJU-l e JL* ^j . L«Jvp 

a^Lc V ^jj-^aiJI v_Ji> L_^Lx jj^- Jl ^ *n Silil j^ J\ oUdl j5 LUJI 
j~~& ,J L^ikL. j-^a^i (^Ul l$^U] Llij «t£Ji ^ L» y>j 4 i>j^uo i£>« 
i^jU S^Lr Ml jj^,aJI jjmJ; villi V j 4 JjuJI ^Jj ^ ^JLt J^ *L ^isll 
aS>1\ aIxJ; jJ L. ^a, v oj^^uuJ! ^j-pJlJI J^ ^ ojjju-jJI L^LSj 

i>* jl J^ ls* ^ o^^vadl i«UJl <jLJI ^ j^UaJl Unjonction p6nale» ^bA-l 
u-sk 1 i^ ^^ A * *Jl4-l oW^I o^li gjytu. ^ V / J A J\\ /I A 

^l&^le- £A> vuli Ijm^ ^JUaJ jl ^ Lp (^j^v^ 0^*^ ^U^ *~*-" JU-pI 
ji 4 4-J v_^^J (_j JJI jj-siJl ^ 4_-j1p jjisJ.1 i j&jjjiZij t a_pL^ £ < l Jl& Jb_jJ 
IJ-p L^lSS/il |J_*_* oLS" jl ir^JLl v lSijl ^ fJU^-J ^JUI ,^| Sj^Urc 

^ v^Vj ' ^1 s-xs — LI ^lijJU j^dl jl^l UJI ^j ^ J\J r \ jAl\ jjJvvJ 
^ ojlji tfjj^j}] Lr l>A\ ijtJi jlSj . A-sUi-l (^j^-jOI *Lii_iJI ^bM ^1 

JtA>-)ll JiS- Uajl (ijl»iJ ^lj v CjU_ r >JJ j^t^JaJl t _ r -_jL=L| jjh frl.^Ll! ol jL^pIj 

(5jy) Ij-jc_j 4 A-^i\ <5jJ>-j fUjJl cij-3^ u^j bj\yi\ \^j 4 fAJjJI ii^i>o 

U.JL>. ^Sli ^jill ^-ill vl»JL»wU-l tSjj^-jdl v_^jJ| II* ^UlJj . SfrljJl 

i^SoJl (j-Jj ^ j'^-sAj «la composition p6nale» ^1 J^jhu ^bJH j-»ljbU 
4 5jSlJL| (ij^Jdl JllJb jajS\\±» Juo j . i«UJl l,U\ ^ J* ^ U\A^y\ 

L^-S" 4 (j^Li ^y ajjJ-vJ j_jjl3Jl ii^JLJil J-ii oIpIjj*- ^ 4_JLp c5 jkj 11 1 ^laJj 



D6c. no 95-360 du 2 ffivner 1995, Receuil, op. cit., p. 632. <\ ) 

0)' 



ij*- li\j[ tf> j^dl Jj-J ^Sfl IJU jlJU^l L.UJI iLJl ^l^l Jj-iJ JajjuSI 
SaUI) dgarde £ vue» p+il jL>^>-l *Llt J J^JUI II* jjj^ 5U ^ ,~ . - 

^b * j- 4 ^ 1 c ^* J ■>->.> ^ l U_^Jj Lol^l iju-j ftLsiujI ^-^1 *Li 01 jbJM 
o>l*Jl ajLJI jJiL: dJLli uJiztej i i~<£s-A\ *LoI *JL* ^^lpI <Jj-J <J Liu J 
>JI IJU oi>. l*j . oUI^I y/HY SaUJJ ILL i*£JJ r U 4-SLJLl ^^Jdl 
jU-I^UUJUkJL. t Jl^l s — ^cLLJl^Jj^l^L^JJjf 
Uj^pI ty jj-^aX. >}[*jAj s jlsJ.1 &JI ^ JjLJI J^j jl iLJl ^j ^ jiUall 
SjjsS-Vl a^iill J ^ a\ L*CUtf g^-iLl J^-s-f lifrJj . LjLoS L£>- jbU yN\ 

u Ojs; *ii *jT ji* hucJ w^jO^uJLiiUiioui^-irYvsiUiJ 

^yaJl lifcj . oJll i^UJj /.U L^>- 5-SLsL-l ciy 1 ^! pj-^j^ J y)i\ <u jj^ai 
4 SLiJ-l iiy- A-jUxj} <~>>- Jj| jjs^i Uio- ^j-J 4jf j _^Vl I JLft 4-*-Js> u_Ll& 

J>l_riel i^J-xj (J U II* . f£>- jJu i-JLA-l ^jj^Jdl frt,,A3;N i^^x ^lyh UJ 
Jl ^ajl c UTUwJU ioUJI oUI^JAJ Usj ^1 ^U^J c JbU ^Vl JL* 

ot*- Jl tS_H^JJl **5X»Jj f L.I oUll iUl <JLt lip 1 UbJL-l t5jj>jJl ^ij JJ ^Vl ll» jJUau. j ( ^ ) 
j^-J^^SlllJUj-^ij .(oUI^Ja t \/Y.£\ !iai)^VllJL*Juid!iJi^ii^lpLia;l 
olji- ilx- : ^ j-jlai oujt jJSi\ IJU ,^-sjxjj . j-a^-I J^-* Jp i^JUJl UiJj- liiUIU^j 
ij*J CiLS ji ^XjjLl v_.LSijl ^ r jl^-,1 ^ HI ^^1 ^ *J j JJI A>JL,ai Jb^dl j 4 L.U1I il>iJJ 
jiLillj <.X~ai\ ^jtuj^jj] SiLJJI (^uj^j 1 ^V"-* iJ ^ *JlJiMl i*SU«il i^lj^ Ji j»J~Jj il+J 
. (^S/l jlJU*y Joy^ j^J.1 UJl^f pi L. jjt j) 5ia>w Sol j^\ Oji J*ju i^UjLI L»JUai 

dills' jtii-l ^Ijj ,_,» jt+ill Jp J^-*3 Ot L»LJ| iLJI JlP u-J^u i*jj^l _ r -j|JjJl oi* i-JL>^ j 

J *£.r!r' i>« jjj-^il J~ J^*-| i.P *JL^I uSj^HI pLoaI la composition pfinale ^Sl IJU 
ui Vj i**^! JL* Jvai; V iJU-l si* ,y j ( oUJL^Jvl j ^LsUl Lo5C>^i »L«1 LJ Jdl tSj^^l ^*j 
tSjpjJl ^j ,_,! I^ij*. i.UI *,LJl jj^Jj C^-ijl ol»lj»-l ^ /Y.i ^ !iUI) L>Jb-j iJail jjf- Jl 
jAij jt .jlo^l JJUiVl USUJ.I ,j-Jj ^j j! ^Vl IJLa jIjl^I. l^ljtil ^1 ^j \i[ ajULl 
0! vjj^p Jlj>-Vl ojjk tSJj-l (ji Ubi-I csyJiJI oJj liji . ^1 \ t \ *,/>'< jd\ jJusl\ AJti ^1 
V /Y.i \ Sidl) j>-1 djdj «bt ^ HI JaJI dOJJLS'j * ojjl- jl* ^1 DjS; ot Lr -p L. i*SUJJ ^Ijl 
Serge Guinchard et Jacque Buisson Proc&iue pfinale, : ^j-sijil J Jal\j (i^-^y ^lfl>=rl 

op. cit., pp. 502-506. 
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--fdl JJ til ^ ^ J* ^J • ^^ -^Ij-SJLJ Ikij <~>u>~ J ^L^. ,tiU 
ikL- ^ jlx SI 4_,LJI iuLJl ol 0) LLJI ijji-jJI U5U1I oi^f jlJj 

Y Sill! jJaJ ^i (jSUaS jj^LaJ^-l oli 4i-J> Nj 1 t\^al <$*• Jb^ V t J^i^dl 

Ol »iJUi » \ ^ V ^ IlJ i A j,Jj OjiUJL jaUJl LLJI hjjL* jJI U£»Jil Ojili ^ 
j^J-l CjLf*- ,y uCL4->- f l«l U-j^ko £ljj| j_^ ol ^ysdl lJu. ^ Jm f>ill 

Lw-"L>- iJjjLJ oJ-pli ^L^il ^y^ *^>-l jJLs<ajj d Lj-oLol ( _ r s^L3jJl oULow^j 

. ^.^ all ^a jl ojS jL>- jjIj 4j ,_ys<ai U-J ii_wi>JJ IjIjXP JL*j it*?>*-> iaj-saiJll 

IJla jji 4j^£ L. ol ufJJi 1 J^dl ikJL* lfi_ r iL.'Ji^ i^UJl ajLJI oil IAa ^-Jj 

j»^L| ol^f ,y> i^f l<^> Ja>o N AjlMl-LsUaS }Up JL>u0lS'01j- t y_>*asM 

. Lfcty Lpij Xp aJ^t' (ij* ^ u^ J-^allj L*Jb-j Jal^T ^1 






oliL»-^ /yi Ujj^jij lj I .■».,. /» JUu fix?- Ml i-~^-~ ■j OL? Ii[ L>_p iJU>»-JI _>j-ij 

( jJb>xXJD OLwa ^_^>° iw>*~M*Jl (ZjVS* li^9 . i,^. : ..^.'l IJIa 4_»«j&1 jV 1 i^»cJl y&ji 

M[ L^.I^^-1 <Ju> JJi M c 4.j-^.-..,ll S^iVJ.! oULw> /4-»*- il)l t ^^1 £>\jj 
tO^Ull L^JU ^ jJl oUl^yij jl*IjJ)I ^L-Jl ^al -LLL| owUl sT>1 
a— Jj Ji-ij <J* ^J 1 * J:-:^**^ ^r'j-H iJ^jLiJl SJLpLaJl j^->«j 01 ^j-^Lill i_-j»-Ij 

3_Jjill)l SJLpliJl bJLa jJaj 01 V^J * tyjj^l * UaJl J*-li Lj."JIJp (_£JU lLsp^j 
^UJI piU- 0l J^ . 4jLya^ iUi'b^. J^U- ^ 4jjJ c~J5 ^1 ^\JJ\ JIp 

i_>>, : » j 'Jl lift <J!>U- ^tj . p-ljiJl v_jL i 5oj (5_p^Jl ?j-h°^ ^j^LSJl -kJl£ 4_*!>L- 
i_jL~J ^ tjiiSo 01 i^AlSC* ajJ ^y^LSJl >»i^ j^ (5j*jJI t_»l^i»! 4jL«j- Jji-s>«£i 
*&M ljL— 1 Oi^* • ^Ua5J! IAa ^J, aj c-^lJI ,_jdl i^Ul^^lj 4lUai aIp 4^5o- 
«raisonnemnt de syllogisme judiciaireJ jLaA\ JVai-!>U i-ikll iJUJl 
IIa J^U- j^j . j»iUJJ (jikil jij^i] ^ Lf ^Lb j <i^j t i*5UJ.I Lffj>-1 ^1 



i_ii£j Slii jjiUll Ji£> jj U OjiUJl LajlsIj j^u-jlII Lg-^rjl ^1 oUU_*aJl 
IJL4J ?<jUij p^e-^J SjLilSj Aijkd oLco £)_$£> <us Lj_jAjj>- Uj>- .^5^1- 1 l-jL^I 



, * 'Lwi 0_^j 01 1— >>»j 



O^Su N LjJjJb 1 (T) «d UjJli L.L.! jriJ-l tjL^l jUp! JJ, ,j£*Jl <-jo JJaJ 

0! JJ (0 eJU Jj^i v*i U^ . AJb^l jl SMj-Jl aJIjlpj *_*£J- JL_Slj Jjl 

L ^i i {\£>S\ >-.... .." Ol JJ (0) c lj Ji> .-jo U^o . L4JJ oil jJl o^l^Jlj 

. ioi'Ud.l Ajj^Ap 1 JU* Jlp 

l Js- '^y (hS^-I Vcr*^ Jijr^ W* Js* 1^' Jtjt-Ml fj-*^ ^' f "^ ^ r^*'jJ 

Cut)."" *1j-»* ' ^J^*** 1 ''*-" C>li Lo i, Al l ,j4*AJ j-*ljJ (j-° (ji>«^U L-.i ^ -w X . ' l IJA "UjkAl 
j^y-l Jp jjJaJ I J^ (t-^JJ j^SS t->L«-Sf I oi* 0^ c JUi JJ i-iU> )|Lj 

JU5U.JLJ oli <>-ji jjjl oi ,y *PjJl J*j . (jxiJl i*5LW» ^Ul 4^1ii eUJj 



Jean-Pierre Ancel, La redaction de la decision de justice en France Qugss et jugen- : _^l ( ^ ) 

ments: Europe pluriclle, op cit., p. 98. 
FAye; La cour de cassation, 1903, reproduction 1970, p. 1-16 " J^\ (Y ) 

Motulsky (H.); Lc droit naturcl dans la pratique jurisprudentille: le respect des droits de la (V) 

defense en procedure civile, Melanges Roubier, T. 2, Pans, Dalloz Sireys 1961, p. 175. 
Damien Roets, Impartialetd ct justice pe'nalc, op. cit, p. 408 (O 

Merle et Vitu, ptoedsure pdnale, op. cit., no. 678. (°) 

.\W\k~.ji\jJ ^ < \ t yAiJLJl 



i Jij . C ^ JUJL-I "UaiJl pl*I J\Jr\ f£M L^>- ^L OU-^ll IJU uij*j 

l$~j -Up r-jil j\ ^Jlp *£>- L^JLij jJ-^> jl J^w 4£j>- ,jP LJtt a_y> <cJLui jl J>-l 

jtfb, . jA\ JJUJ <JbA.| oM^^U Uijj t "Non bis In Idem" o^UiJ UJ» 
*;T ,_> c~*i ^Jl oLJ^I JjjJ- iX^Vl UloVl ^ £ /A Sdlil ,> ^1 IJU 
j_^ ^i Oj^UU UUs t Sp1_^JU LjL^J J -J&>- jl &b^l LJlfJ ^/ai**! ^ So- ^Jj> 

^ OLwaJI 11a aSb jlS, . oLJ)ll JjJLL. i-^j/Vl iJUs^J ^LJI d£yjj}\ 

(jlp ^ t^Ulj ^S^SlI jj^jUJ ^UM JjOjcJI <y 01 o .All IJL* J^t J^j 

L-LJl 5_*SUJ.I ol ( _ r U . (Double Jeopardy) rj^l j-k^l 0L-«— vaj <-s_r-*i 
tS-UI aBlackburgi jL*c ^- L. dJUi jl*j j^UJI L^>- ^ c~££pI iXyNl 

*£ij+\\ LU1I U£>J.l ojisIj . WiiiLJl ix>l 4-.,„A:.T pj ^* JU ^^ 
►b (res judicata pro veritate hobetur) <iO>JJ LiljiP oUl ^LLl ^SCJ-I juj OfJ-l oJLgJ Ui j ( \ ) 

Blackburg V.U.S. 284 U.S. 299, 304 (1932). (T) 

. <r / \ - r faai) ju^ji iju Jp juVi jji-aii ^ Mj 

\o 



<r^l \ i ::« ., a, jS SJbJLA-l iryi-l ^Up 0_^J ul cLiJi ^ jju Nj . 0) (*£>JU 
Rico 4-So^\ll uyljiii Uij Lib ^Jbhu L. y>j i jAJl -iU-l l^tSo jJU* ^1 
o^UJ U> jl^Ll f&JS i ^\ ^1 sy ^ jiu V U IjJ.1 IJlaj . Wet CCE 
Jl t,-^ 1 JJ« ^ ^ JU i o o sail! Cnai £*- c ^j^all SjUA-I oW^y I 

. <U[_^uU ^^jllll uJv»_pl j-Ju ( _ j Lp pIj j\ 

. ,_jljJJl oLjiiJl <l)_pl*j t _ 5 L^-|jJl oLjiJl OjiU ja 

ipjijil p-fuJU <*«JIj ijlbi-l (5jPJl)l ,_y^J <bt 1 JLp Cwsdi ^1 tJj^eAA S-SbJM 

61 "^1 <. AJli^lU jl Sf-lj-Jlj Lj-J ^Ljj ■»£>- jjJ.../aj a_J[ Sjlu_«J.I juliy'lj 4_JLp 

iJjjJl aLU LJjI Ljjy..L* Lb\jj£ji\ JjjJl ^y Lgj rtJL-jJl j_*j ^1 <jj-ii-l 
^ LJbJl Jjjj:.«jJI 5-oi^m 4_J| cj.>,'.,t„,m| L« j,» „^> ^ uLS' JJ j t (ir) 4-JjJL2j| 

U.S.V. Dixon, 509 U.S. 688, 710 (1993). < \) 

Way ^Ai ^ U.S.V. Felix, 503 U. S. 378 (1992) ija J iXj-Sl LUJl S*S^J,I ^ JiJl j 

Jj»<j M r-ja jll jki-l iU^> Olj tilli jlj>u LUJl i<»Si»J,l c.,rti> ; a£\z[ J-- (JU laUxel ifiji-l 

Blakesley; Rapport GiJndral Lcs systemes dc justice criminelle face au d6fi du cnme or-(Y) 

ganisd, Revue Internationale de droit p£nalc 69 annde drds, . 63. 
L^^^ll SJbjjL-l tiSjjjX^iji SjLsaS Ai-J YY p-*j ^ ^..ASll < _ g i ^ ^^Y i_*> jibj i ^y LLc lyy*** (V) 
*-5UiJ \>4^Jr r 5 J ; . „n, Sll^ \<\ < \ri- ji L!Y t (£aJuJl) H < \Yi^- jd L i Yr (J i 
I-siill,^ \ ^*\o ii u , | _ r k l Jil o i(Y a.l>JI) ^^Y"^ jjLj \ i ^ *~w J\ SJjjjL! i«Ajj^i-iaii 
YY i(roaJbJl) ^^ l \o^. lJ ..U..,p|r\ u iL r w j> ll;jj > Ll 4 «vj_^a» LsUi Ui-JApSj 

SJbjil t i4jj_^,a» ULai U *iJ Y i |ti j ^aUl ,_,» ^Vii^LJjjO i(U aJbJl) U'W 

. (Y \ a.bJl) ^ <\<\V 1^, kJji \ <\ ^i U-j 11 

Ml 



dUi 01 t aj-^U- <U»b k2j\j~* jL^Ij iJLLJl <uJt^ ( _ 5 1p ehj A^i LfJuiLo ^dl 

Ifiy . L^ijli t£f>-\ ^£>=r ***$ i_r*^j ' ^" J^ ^jap ^-L^jl^I -?j \^*^>- iiLJl 
jd\ o^kl-l *JL^ l^SjJ- lt[j <. If* V^ 1 l$j-*^\ r\-% J^>- - P^l j\ J*J 

oj^ai 6^ ^ yLS"! ^>-lj Jjti ^p *-jJtl 5_*i'l>»-« jIjj>- /»ju> of c^ )/l a«Ijj 

. oLjAxil <l)jJL» j^i 5jj_yLrfjJl I'-iliU .,^11 1*0 j& ii^ Bb^*v»jl 

iJjdl *JL?-) <Jjj>dl JJS N *i^>o l-fva-^j ikJy. liJLS'j Jb-lj ^yJ a2\j>- 
ot ^ ,j^i 4 oUj5p TY SiliL jjdU-1 OyU i$^A\ f>iil a^Ij a5j ■ (ipUl 

iiUJl JUJSSII 5JU. JbjJ Nl i_**-j \^a ZJl*-\j J*-l j* 4_ip j^J-l JJ 5jJU<JU 
. ,jC~» Oj ^^e «Jj>-j ^^--J-l 3wL« JjJj NT j 4 i-j jj^-ILp ^jip (j-^i-lj ^->*Jl 



.(YiJull) c\'\ ( \ri^ J; .L!U ( y 

:>I(Y) 
Michel Pralus, A prapos de la regie non bis In Idem, Valeur en droit interne de l'un de ses 
aspets: Non bis? (Archives de politique criminelle, No. 18, 1996, p.51). 

Dc du 12 Janvier 1989 no. 88 - 249, Recueil de juris, const. (1959 - 1993), p.345. 



f^Lrr -^ Oj^ yj a*-Ij J*i ,y> <x^5"L>»-. Xp j»_^dl «d (j^-** U ;>jA>- 

SJ>-1j Jsj-1 <y cJp Cj\* j^SU- Ifcl&jl JJ SdJl*£- ^\j>- i^Xjj! ^JUl ^^^iJLlI 

t^bjj ia,./».'.U <^S"L>*i.l ^ 0L«waJl iJLft ojj LLoj islJjNl jju <, ^LxJUj . l$x« 
t)U i JL>-tj ^jjL* />lkJ JaJI AjSJI*^ iJb- jjle 0L«-MaJl li-» JL>* j-al<J 

JLkJ ^ AJ^i t dJUi «j>j . 6jjL2JI L$*jju ^1 a;IpIj_>- aJ id&Sil dIa ^ J£i 

rt^ll 4*£U-« jlj>- *JlP i^JJaS ^1 iwadl 4*£UJ,I £pL» t^'y uSi 3 ^' "'j^ 
*j> ( _ s jj^U! k-»U*J| i^wiLj JL«J*J ,^P t)L^ii t 2 J^-lj ly> {y> j2S\ J^-lj J*j tf 

J[ <rijjjVl "J^V 1 ^J 5 ^ <*^J '^Csd* ^' ^^ U ^-> • 0) lH' 
aJLp ^^axll Jb-lj Jj«i ^y> S*b-lj S^ ^ JS\ ^-fll ioiTUs.* jlj^j- /»J* \J^> 0\ 

Jj_f jJ J-r J| y \ /* Sill!) OLJ^I ti^XJ- SijjjSfl UiUNl Jj^^jji ^ 
IjL^j JL>-Vl Uli 4^-JjJJl j^aOI i«ic^« c-^sij Jlij . ^ ) i i ^Jib LS>x^ »L»1 jJj 



88 - 249 Dc du 12 Janvier 1989, Recueil jur. const (1959 - 1993), p.345. 

89 - 260 Dc du 28 Juillet 1989, Recueil jur. const (1959 - 1993), p.365. 

Serge Guinchard, Le proc& equitable, Actualitd juridique, Juillet ■ Aoflt 1998, p. 195. 

Cass. Cnm. 20 Juin 1996, Dalloz 1997, p. 244, not Trixier el lamulle. (X) 



LiL« t JL>-lj Jjii jJU- p-1j_^- ^o y^S" » L-^y Jl -M ' Sj^Ldl CjLS"ljJL*iVl i*_J 
c~^i JiSj . 0) 4JjjJl ^ j~*\d\ |.lkJ! LgJLp p_^5j jl v.^. ^1 aJIjuJI Jajlj-*] 

*, j,,b\j& j L.^»~J Ij^jjlj ' *jjji>«JLll "Ujx>J.I oUfl* (/"j (t-^-l l«i* (_$*£■ o^S*^ 

^bJL-l f-lj-Ll iJ!)U«j 1 fi^-y dji J*-*JI k-fl^Jjl i.^ i Sjj c5jli)/l *=-l_>-=JL_l dl 

. ^ 'jj^aJI Ifj JJ-^j jl jJapJJ i>tyaJl ,y>fu J-«^l <1)1 ^^"-i Vji ^1* 

^ SjiLsJl ^IjSfl Ujj^ ^1 4->J4i . ^iJliVl J*i»sJl J*-U <>JI 2^-ljJl 
US? 4^-j Vl SjjUJ! ^aJI^JI ^.IjSfl o^ c ^U- ^ll, l$J ^UtjNl JJfe-dl 

,y l_JL- ^JJ £^JI li* ^ 3Ji! J gh" jj lip . (oWj_^l Y ^ r Silll) ^ <W 

01 ^J 4-vJj . Jj>JLjr uw>j ,JLp pUj ^Jj ^-»^' *jt— ij jJL-v {^JUl J*-i" «^li 
V^JL ^j % \ja\ ju,j V Jsi^l *bSl ,y JUjNl jl>-^ L.UJI iUJI aU-s-iI 

ii*^ ^sa^j i»^i\ <Jl*>j ^j Jjjlxj jl>- dj& ay <. *^ii jj, >-jj— j.i j*aU 

SiUl oUJl JjLJI dUi !>U t ^j^>-j Ais<aj L>ioJ.I Sjji>- iuMiiJl Jj>-i ^Js> UjJl 



■ K \)y-*>' > ijLai Y • fc_J Y > ^ij ij-iill Y < < > iu* iJjj V ,y L1p ijjS^a ( \ ) 
Annuaire International de la justice constitu- : ,J *Jl IjL^. jiyj\ \ \ ^ jiUJI < &i-\ ^>\ (Y) 

tionnelle, 1999, p 320. 

,y i-J^" $ Lfl L* JS"j * wiJU JiJL>- i^U*.^. 5 Jb jl* *JU[ ^,1 jIjusJ. oLJI iUl iiULc tsli ( i ) 
L. ^1^>L ^Vl jjJ-^ Juu jXv» lij IjjS,. Y \ i SsUJLl U-t j . U^jJI ^i^j ^.jLa: -USUJ.I 



if ^Uii i I^jUj ^JuSz J j t ^j^aJt y A ? jjJUB ^i i^.| J^ls - villi jj| 
^Uii . OjiLaiJ Liij U^ l^Ua^-lj ^aJl J^J ij^ d^j ^ Ljiy 

<*-fl\ ^j j-jiJ jS/ c iJU>l ^1 y^ic *^k!| Jl yuii wi^U sjljOsUI 
. SJj^»- oil^J Ljuaj juj N j i*5Uil oL>-!)U» ^ J>-jj 



oY 



Instil ILuuj^jU^ 

s-Ualil ,_,!* (-4*^ ^1 LobJl IsJl^AL -kJjj ^bU j^J-l JLii? J\ JvsS/l 

^ iiU^Nlj IJLa . (_-jUjJ!j rtjyjtJl -LpIjJ L^liSCi ,^Jl /»,$ : 1p l5 ^J.I ^^.y^j 
. <J\^-\ CjUIj*-^U a-^J ^1 «u*r^' ^ J ^' t5_>pjJl ^ (jl-^l ^-iil Sy*- 

_«*J^ ts*-^' lM"W ls^'j 'Sr^ t>^' ^k^-J J>* > - ^ JS" AjUp- Ji>^Jj 
OjwJ L.j!)UI U-J-l jiji N S_P-Lsll i-lULSJI JsL^I cJLS' lil 4 ^L-t 

. < T JLSULai <kl...JJ oUJi 3/51 jll JLp Uj^JI 3kLJl 

. Y n *■ Y ^ ^j sju»lill « (^Ul jdkJj) jf OJI ij^jJI f l£>-f 
^ A 5iUl ^ (i_j) xJl ja iJUJl SjiiJI _y>o> ij_y^-j f Jbu LUJl ij^^L^jJI i^SUJ.1 c-sii *£J-\ 
. yj-Ljil sjIjJj Uj .JU; J*f -gV i>Jl ^ 3J jJliJl jliSl JU j/JJLI ^1 d\ ^\J J* 



JjjJ iol« La* ^a\ \i\ iS>*l\ {y> jiUiil *^-b ilJlP^ I *Jl*j ■:-./>? U5" 

^^ (Jl <-!j3i ^ ' ^- fl - p Ifr- W - * "^J <■ ^Lro ^*J jJjw ' WJ rj^.^' L^* 

^ ^LsiiJl ikLJl jji JJa*Jj i IfduLS' ^1 J j-ii-l jIJL*1j t USLii 5^1 ^ 



(V); 



JJ-J5j I.L& 4PjL.» lJUai Y ^ i^J V i^ij L-AiJl _y Y « • ^ «i«. ^jJx-Jil i J L1p «jj_>i-o ( \ ) 
jljj j-Uo jj t ijjta)/l 4-iLJl ii-#j iU JjSj 2-iJJj Ji-il cJLS JLpjJ.1 ol J i ; ./i all *JU jjlj j 
i»ll U5U.il f.L.1 jljiJl Iju J CJjJai i LsUi ^-p <jLU j JJ l^lij JjlJL ^>-^UoJl IJ A S> . 
i> jb>l i*£»J.I f L.1 «JL*i O^k ^a J Jii jA LJ» c-lili t Ifj. ^j, c-AS _/Jl LLJl 
OjJli u^j^ ,jAu U1U^> LJ cj»IjJ ji\ USUJ.1 cjli f L.I -XJ-I viUi O^Ak. »UaiJl ►LNil LLJl 

jjLji nJu-tj ^yjJi usuj.1 cJjjU i j_^-joj *~_:>bii ousuiij ^jb>ii oUJi ^ 

wiSJl J i\W/H/o i > USUJ.I .JL* c^j i LLJl ijji-jJl USUJ.I Jl Sjliil ij^jdl 

i*SUJLI Ojlaj llj n!)_jjUII IJLfc yytti ,yuu \>jj2**± pJLhj tSjjjioOl i«SLaJ Y • &J AT «Jj 

fjbu f£M ji Jb L~~.b Lj-Ai^ H <\ <\ /"\ /Y V J c-vii i-^j-^jll lSj^jJI LJWl t jb)fl 
»jj, br t JUajJ i_j_jiliil *sy~L ^y^UJl L»jS' y . ^1^1 ot Jju *-pjdl Jip tj\ i_^— i. N i_,_^«« ail 
LjjL^u **SoJ,l LjJacli t LLJl <jj_ji»»jj| i*£>J,l »L«I ^^-.iJl »-JJaj (5_^pj L.L5J ^J i*pjdl 
«Jj OjjLaJL jjLoJI Ljj_jjL» ^ o • SaLU UJ» *io- JLiJ ^ i-PjL. ljj_ r ^-C'l j k-^vsoJI ,y_)jl-JJl 
LLJl 4jjb)ll USUJ.I pi^u jIjlxpNI f Jbu LLJl ^j^-jJI i»SUil c-A» jJj . > <W\ i-J iA 
. *j_,>l-jJ| ULil ^i jiUJI ^sy-l JLiJ cJlcT LiL. UA* *JL-^j \ < \^'\/ < \/YV u y jjUJI 
Ol JL^ U^Vl i^kJl cs^i J LLJl Ljl^l i^SUJil of fSy-l II* LjL^ ^1 ^Ul ^j.1 ^j 
Ljiljjl cJL-lj aJLoS/I otAkJl i£j*i oiijl |j^- (yJall fjUji JjLJ! Lf*io«- ^ LjijW c-Jii 
& illi L>^>- ^^u LLJl i[jb>l USUJ.I iJu2 ,^- dUi l^Juo ^i.LLJl ^jj-jJl 5*SUJ.I J[ 

. i-PJll.1 j.j^ 0\ jl t UJU LjJjJ> *JUJ.I i*SL»J.I l yuH Cib Si'i Jbu jj»o !)L» i O^UaJlj i*«Jl 

IJi» jUiuil Njj t »Liill Jl »-_j^JL)l J tSjjirf jJI L>2>- L})Lj<XuiI ojju i_iU ^ . 5»l£ ^Ul Ojj 
j^J-I IJU _ r Jijj . Ilif* LojjJj L*SUJ.I «JUb Jl ^-rf>jll UiU^. ,y JU-^I oJjJj iljjJ jJ-l 
*_»SoJ,l Jl ilL>-)/l i^ij^j i-LoS/l (!)!>UaJl gjfii *ij jl>^r t5-i-« : L** ^JL-w« ( 5 J _ > x-ijJl 
•iUl **^ j_j>o "i/ lr t ^^jpjJI i^jpjJI Jj-i lj^** °L j»5C>- jjJU« ,_^jo Jjbj i ULJl ijji^jJl 
^j^j f\j-j>y J J-ajJL dUi Jbu LLJl iijjb^ll JU5oJ,l » Ijsllj 4 Jj-X^r 0^ Wj-r* lS-^ *— *^ 
iij»tJI j_^I!j *j]f c i5j>-1 4-»-lJ ,jjj . 4jj_j1-.jJI i«ioJ,l Ifi-i jl l _ a sJ> £jaU«JJ lii j iJu* sl ilj^UaJ! 
t-* ^..Vi .„pi i J XjjjjljijJI 4_»SC»JlI j,^- jj-JL»<» J* <ij>-t)Ul i-j_jJLaJl !_JaiL| ^ uilJi x«u 

. Ulyu jUJ ijP^il ,j^ j&- Y • < \ 

»IS^-i J*j*>»* iiojji^ii SjLii WiJ ^o «J_> ij.^all^ ^^o i^M j^^^ji Y ^ Up -Ljj^i (Y) 

LSUJ ^AtJYY r JJV^ all J ^^t-.Jjjil.y i iVU^V^ iLLJl4ijji-jJli*SUJ.I 

i-A5Jl J Y« « ' Ji-.j-jLt \ ^ i \^^A<u« ( Jj J ji ( y \1 J n jJbJl t L»-*_Jl ! JjjJLI ct5jj_ji~.il 

. Y « • « ~<~jt ,j>jL Y • ^ \ o iJL>Jl i iLwJl SJ^jjjLl t •*; jji^.s' iJLai Y « i-J o o *ij 

0\\ 



*l*l e j*k)l *jWli T » • • ii«i iJjj \o ^i jiU<aJ! j^^l 0_pUii j_^ Jij 

, "^LSbM Xaj^ai-] j* \py>- JLAdl h>-yi A*>- i J^. gjkc* Alt 

OjJli dUS J5J {jaj (juge de Implication des peines) ij5jJI jJsu ^li 

^^u oU^*-l d jj^jj (J-oidl (j-^li) oLjjLJI JjJaJ ^li oljlji ^^aju 
lift oljl^ ^ ( y<JaJ| oLJl iUxU Jj-^jj t uibJUL-Vl -UiU^ /»L.l ^JljIjJ 

*!* J^ c l^Jij » ^UJL-S/I ^ sljLJll Luc "i-U-l dUi jLjlpI Jl ,y^JL 

. 0) ouyi j^ oj^i iiursu uju^ ^^ji o^uji jb«v sijUii 

al m <\ fc- jiijj ^ ^ ^ ;ul)I 1 i,>L- jji i*5C»ji o^s uiki ^ j 
■Msj ^uJi f ikJi alii hvo fc^ ijjj yt ^ jiUJi ro £ pjj) jjJUJi ^ 



CEDH. 19 Mars 1997: JZP 1997. 1 1. 22949. ( <i ) 

Christine Lazerges, op cit., Rev. sc. cnm. 2001, p. 23. (Y) 

Serge Guinchard ct Jacque Buisson, Procedure pgnale, 2000, p. 229. 
off 



^15 Jl *UihM J *A* pSUJl J>- JUi ^JJI (Sj^JJ S^Ullj UUI jjjlJdl 
l^ ijJ>w« iOp ^ s^stfij 4-ili*Jl Sjb)fl Oljlji ^i ( yJaJLI ob^iJl jJa." 

^ -uJ- UJU^ Jbu » J^jJI i«.jUr ^ ^Jl ^iJdlj 4_~jj>lJl oUIjJLi ^ 

t jjX*. Jl Lfc*j>«j ^1 J^jiJ-l J-j 3-J Op «L»j_S>. 3jU~ pUiiJl J} pUuJ^I 

aJUsj)/! Sjjjx*-jiJI i*5o*il Oj-sa^il a5j . j_^«Jd! i_iJL>Jl ^ytdl Jlip^l 
of £j-^AU c-jUIj JLLp)fl IIa 4jj_^—i pJ-P ot>U} ^^^-« JIp *iy-l Ua ^ 

^ jjJaJl i_jL «xi i/L*aJil Ju^lsJ.! ^ SJlj-jji ijjijJl i-jlJ jL-IpI i-*»-jj 
^j 4 ^yJl IJ4J lijj ^li ^ U (^IS^Vl JUzj L4&&) SjjliJI 5»/l oljly 
(oUIjjt-1 YV Jl Y I aljll) JLidl ^ JISLS>I V L ^ oLlJi li* ^ J& 

\Zi\*\j>-\i jLtf ^j 1 oli| aJLp ^J iJJLfi ^1 JLAiJl CjIp jL« ,j1p _ r <aiL -0*y 

Lfilp|j_a *— *P*J CjUI_W> j^jip I Y Silil ^ *>-\j~0 (^j^ail jjJLxJlJl ^yai jjj 

j» JlPj c oLj)M olj^ Jkitf- ^1 5JUU1I ^j t <dj>»iJ SJLill objJjJl JL&J julp 

CjU^Ij (3>2J-I ^ ^ jI JLJ-1 J^-JLj (jSC! LfiLkj ^yi C*jo* j JL» «. jjJL^jJL 

. ..LivJl iU-yi ^y 4.a,./x',.a io^U^s J*2>cj LjJ 



Annumre Internationale dc la justice ^ <JJ IjUL. *5U-I J&\ .\^\\ i-J Y T *Jj i-^iiJl ( \) 
constitutionnelle, 1999, p. 709-712. 

0Yi 



(3fTi«x*<tp 2U^bttl ljDU^ 

£aUSj£fi_Y »\ 

(ii^d.1) tJ^Uil i*5Wl oUU-si rl^^-l JLe iAiJ\ ,J ^UiiJl DU-saU 

. j^LiJl oU-_p iJbu.Y 

jj ISJ OjJUllj jjX-jUI ^j-^: I^p J**: ^Jl JLeyLJI <«J U* • l+ylpU) JUS^I 
oUI^I j-iLj ^11 ikJUl l+J £^j ^\ ijl, g+z ^j-^Jl oJL* tfs 

^■jJI y> *UaiJl d)l jL^L t ^upjj-ill Tjl-— wL5"L 1$jj i OjJUJI ^^ aJLpI* 
UvaJ.1 i^L>J.I j*Jnj Jp LjUuJI iASJ\ cJLS" IJL4J . OjJLSJl SjLJ ^y 1 ! 

<1)U^> J>-1 ^ ^ U.^L.wJU i-JUa-aJl Sj-iLiLi . olil ./.I! i^ljJ^I 
i dUUj . IL^1\ i^LUl oUlw> ^^ N OS S^JiUl a!* ^j 1 I^upj^ 

0Y0 



V i i-JbM (ij-&JJl cjIpIjstI Js- Ljtu-aj ^LJL-1 ^ l^iM ^ L^JUoi Xj> il^i\ 

. 0) oi£>-f ^ iaijsli v^^i jsL-jJi j^i-^y lP 

. /jjPjJl /^JLa (j-» !A£ ^jij Lv-i ii*>«Jj 






0V\ 



o|pIj>-NI ,y> 4Pj_«->fco Jl tjj-^j £J_^UJl i*5L>J.I JjJJL« 01 {>J^j U-s b-> 
jt i*-SWl ^ylp iiL- cJLS' f-^ oUlj^-^l ^J .lie f-UiiJl olij O^i t li^J 



iiiUaSJI JblS^JJ Slats ^Sl^l d)aJI-Y *r 

. O^UU tJllsJil «^>l *Ui} ^ pUwJI &L, Jip 5jUa5I ili^JI ju=*3 

iJLsAiJl ikLJi UJs> j ^ «JLaj 4 Ifrfjij I^JjIJ SJpLaII oJLa «Uj *\£-\ IJL^J 
plji-l >*ijj . i-juj-ioJI UdUl L^A-iu ^1 jyUll xe>\jji iJUUJl pLkpj ,y 

oW>JL| ^ LJi^l SJLpUU V"W O^Jl yUL* JL»4 •ui-^jj ^ViaLl 
oYV 



Yv^^Y^J^^^J^^v i ! J ^l)^-^loa>.^ J Ts3L4^lJP^u-.Nl 

^J^- i*^ UpU oUI jA-l jisl j»j <. ajU-I oUI^VI *>jjA* tj* *^j^\ 
i j* m j (_sJJl JJiJl j Jlfci eO^ai v_ttJU-J.I (jJLp JLJj 4j\ s oULwiJl iilU** J^> 
AjUjII *V-j -*-«-s^jj (jSl^-^ll *I_^M JLi^jj . oUU-saJl j|JLa| *ljj ^> 4_JJ 
0*L>- ,^1 i-w*aJ*_-!tJl 4jjJ-I (JLiJi ^ ^j*-^ j-*J ■ O^UaJ) ojj^a A-jSUa-aJl 

5jL*>- ^j (i-lbM aJIJLjJI aJUU) i*U_!l AjJUail ^j ilijljj fj-iil of ^ JlJj 

. tsUaLi OlS" Vjj oOU.,a1| oJljj IjlI* Oj£j of i--*^ OjJliJI a> ?w~ -j (.^^ *LrH 

Uj_s^ Lj^i» cj-Hj L J^\ ^j— x al ^yZ-jSj 1 Cj\jj^-\j (Jj-aJ-L iUaJl AjLj_j A-i-^iill 

. AjUJ-I ^ 

^JL^ oL^lj (ij_2J-l ajL^j-j ^S^-l JJlJuJl S-jIpIJ (j-j l yti 1 ^> ^ j 
4 5JL*J-I ^AJ^ JLp cii>5 SjlL+l aJIjlJI UpLj of ciUij c ^LA-I oUI^^U 
Ifci ^ oUlj^-1 ,y ^yai^-i JJ-> c5^ ' t. J -^ Js 1 * ^* ^ ,X * S * i -^ ySj 



oXA 



J} ^ijj l-)j-J> -&U LjJlP J* J&\ oWjJ>-)M CLoLi La |S| <i^Jl (jjjj 

j^i JUS jj^l iJ* (v— >• ^ JjM «-ii jJjj . LjJ^Uaj (J} <_$! 1 L^pj^ ^»Jj> 

. <Jb)/lj j^LsaJl *^-Ij oUIj^-)/I S-pj^L* aJLp 

*£i-l jj 4-Pj^JtII o!Ap JbJU>«jJ *|jial Uj^bjoi^l t ^»o aJ^j JjL>w« oJLa 
^oj AUj L-Pj^Jtll ii^Lp jJljJ i~JJa^ V *J}J i ^Ij-J^ .pLvJl rt^ci-l L«l 

U . o.ljJI j^I yi J*»\l i>I ^l— 1 JU ciJUSj c L<JLp J4 yJI oUI^-^l 

jiUaJI jtXJ-l Oj^o L»JiP tfUS ,JJL>*Sj j . ^jj^La jJ> jl l)LS" LpjjJIw* t JJi 

OS} jJu w>«JLll olkUdJ J-*fc-»J Ji« ( ^ } io jj-i-o _^ aJj>1 ^JLp L^> Sp-!^_JIj 
. opIjJL j^L.| i>ws J& iliSf I ^Lpj^Ls *jlp jJj; V iJUM 6 JLa ^ . ^La* 



0Y^ 



OlW» ^j t i-SUrl iilJbdl UpUJI J-£»^ -kLljNl JS" i^kJl Sj£i JaJ^j 

OUI^JJ-^J 4jjjI^JJ| i-PjJLJl (1)1 bjlj JlaJj t CjLjJ-Ij J»jaJ-I 5jUj>-j A_obJL_| 

. 0) OLJNI Jji- /.Ij^Ij jJjeu UJ i^ly^jJl JjjJl ^ iJ^I Lull 
oL^lj tijJLM ^1^1 ^1>Ij3 Ol <>SUj N aJIjuU UJbLl o^Li^U 

oSl i cjIjjJ-Ij JjAJ-I My^-lj ^^-1 *JU-*JI JJLpLa ^ ^jUo" M j 

Sjjj^^jlJI S-Pj-iJI j-s*li* ,>« y (jJJi ^Lsaj.11 oU-JJL; J*Jy i-SUi-l aJUjJI 
ojN o»^ <_/> < _ JS =JI (ajL^ID 5-J_pL2Jl 4_*5W1 oUL*_^ f tr^-l J^p _ r j-JJ 

V iL^UiJl ^Mb V* 1 ^ 1 ^^ M* 1 - 4 ^ J^ 1 J^ tU CSJ • ! ^W J^^ 
iLoJ Ol+>-j 6LJ^Li t oL^J-lj (ij-iJ-l cjULwj. (»i^5-l ^i W^ O 5 ^ 



or* 



~£>«j V[ Iji* *Sjj" Vt ^jJLe ^ JL» jjJL-jJl OLS" I i[j . L^-jip «-J_ydl JJaJl 
^ L^« ^f 4 Uj^L* Oj5o oi i_-»«j ^UiiJI JJjJl 0^3 i ( ^ /*\ "\ li\i\) ^jLai 

■ <^a^<> (^1 ( ^ /*l V olll) aJjJLs £*S"U*j> ^ 

. £j\jji-\j (3ji>JLi iijji^jJl 4jL>J-I 
. jjoLa^MI f ->*J « Jj^l f -^Pj ' A>jJLJI ^ybj i <uly>-^fl oWji-! 

^l*lli_jUl Js-jUJlIJIIjij .CjuoJIj Jbi^jJjTjjjwjLurlilil^lliiJLAiJLjij iJjJlill 

£>" Cj*^'*^ J^*- J <>^l u-^" 1 J* j^^'j V^l ^ -M^" t> «"Wl ^LJl J»-J 
•tArO" J**ll 5j-il-» J jj-l J^ j,LuAI |Ju» l ^j L £\ \i\i . (oW^I \r<\ !j>UI) ojjJ-^ 
•^L-" ,j» J^Ij JiUij-^U iu»« IojIj ^ily O^LaJI J» jXJSI lij iu*< ijJIj ^^U il^),l tJijJ OjSoj 
f ji JJ Jjidl f Jifcll JU. jJIax j^i , ^ibt^Nl j>- dU i Jli, JLUul iiil^l ijSi Jiij . ►Ijsr-yi 
i \ lilll) < — bl-l f jj JJ JLidl JU jl« J41 .jaUL ^ I j*. j . (^.IM^l £ \ Y SaULI) oJi-l 
j^4' ls* f J— ijSL| *-*J-^lc jLudll 0!5UaJL; ^jJI j^ j t ((jaSJL l yJ a Jl cjUIj->-1 OjjU ^ 
4^1 j. tj2u> DjJUJl t.jf.jl jj-| |J^i . .jj^j ►| jr )|| J^a^j r U^. rfU JU jlS 1 lij OLUJ-Ij 

Jli. . .I^l sysL. ,y jJ-L JlLiz>.^J Uyljj f op JjJUJI .L^SI lij <JL. oJljJI JjSj jJ j 
►UUJI Jl 4SUJI f a* JU jU- ^+i , ^1 j,>JI Jl .LjJ-Si ^ jjll t ^ali j^ dlli 

.jail 

: ^L U-» J»ji-Jlj 6tASaJI ^ i_i^A=H j-a'^JJ 

. (jjjuii :ji pi <;)j j,jiji j^ , ^5^ j^- iij mj Bj j1 j^ji £«, v . r 



i> JW -b^ 1 '-^J ' **j-*sM J»-lj» o* <i=-y J* XilJb J l^lU*i-.l j lj£yi ±, J-r i jb4 
*LLx-lj iQ^JJl Lfj jj>o jJl (.lS>-Ml) p>w J*m J* Uijjjj i^jJl JL---I ,y jj-l 
. (l+'j-JL. j t l+xjjj i U&.jji) tSj-p^il JLojcl-I jj* jJUJl L^jjfjl ^dl iy, jJL| JlSLity 
J yJUl jl Oi>l j\ cS^SLiJl j jAv JJ Sii ^1 0\ i lJ^jJI JLwo-I J jil UiiJ Jli.j 
V j ill oUI UJl »U*I .b-1 ,y ^j^jJl viL > j! * 1+w.JLE i jilill Lfcl ijiil jj| J| j*.^l 

Jtlj toUk jj-a*Uj p+dl iJJSS J^U j- JU*i-Nl jjjj ^jjl JLwO-l ._j^ Jli.j 

: jl Lc JjjJI jijjs- ^ 6^kJI j_«ij 

(J '*! jW 1 J*^ 1 c> V. «^ &*M J5U< i (UWl j ^JJl) Jb> J_^jDl f jl* ijd . \ 

• ^V^f i> J^" 1 J* A Ji ^J*^ ^ ^^ C • V^ ^ LSj*i !jjw» J cA 
lljJ* jj. SJbjLl tJjPjJl CJtf li[ ^1. ij^UaJI £. Ciji, yi . JjjJl -Jj> « i^JbJI iJjXAj, Jj . X 

J ^ jJl inW^yi £-*-*• iltl. Oj£i JU-I <.i* ^ii . L+lj-J f juu i^SUil pSJ. pjj 
C J^ 1 f - 1 * 'J.rAlJ • ^ J* u^^l *-5*Al *ku-ljj l+^kj pScUl o-. j»a^ U i ^jj>jj| 
aLUI Jbu .yJalLS) lJJJI S j-JL, ,y JjM ijju- y. JjjJl f JLc y^ 015 lij J»jj-Jl 

.(^Ull 

; JjJUl jOpj Ji jUlj tf*kl| ^ ^cJI 

i Jl^l J*JI SjJL. yi Ji-I ,>» ^-^j J» jiJl il ,> «^ill ol.l>U| oi> ^ ii^JI jJLJ 

iwJjii JJ Jj-SJl ^ J* <lilj i tf^L* ,J jJ-l J»y\-i pji j J**JI I i* JjJL. Jlp t^jji O^kJl ilj 

. l^-li ,5yjJl Ji* ,_^l U lij i^UJl j J»yJl Ji* Jl j»-Vl .jAai ^i 

Ji*jll Jbu LiLai-MI j^il jji ii\ liJUi JL1* . U^ J^l ^ o*j i'iUaJl j J»jJ-Jl ^i>o jlSj 

f IkJli ULcu U!»LL SlkL l^Ulj^-i ^^ cJLS 1 obs-NI >iJ J i*SUil o^i-l li^i . J^JL. 
!*5^ 5Ui 15^5. ji j . ILJbU ol.^l Jl* jUiJl lJI_^)/I ij^ JL^-L y\l JU ^Ul 
JJuji-« i;>i-«J "ui* j» _ji>«ll (j*UaJl f JLii J lij ,yJUl J»_)J-~i *^J-l J* j ./lT.5" il)l JLp ^^aiill 
^*.jjjlt ^_-v- ,jj* t-Jjdl i>jk+J\ j>j. Jljjr^l »lj4-| IJ^I IjjJ iULA-1 JJ JuirJLS i^JJ 
i UJL.I JJ JJuU ,yiU»ll f Jtfi "V pi ^SiJJ Jj-i. jJ- ,yUl 0^ Ji j . <Sj>S\ oUlji-l <Jj 

(j-»j AiSl *JU-I «JL» J Ja_ji-Jlj *SU« Oi (jSjJ 9 J_j-iJl fJbo j«l J»_ji-Jlj iJU-l ol» ^j *5^>«J J$i 
<1_^J » J* m ( yJaJl jl jjf » Jjs iwJLsf I li|j . (^JaJl Sj-iL-" J— -J ^"1 >*J * ^1* JjjJJl J J^-l 

^JL. J li^JI J--J iJjl yL^. jyJaJl JSLi tjS i^iJ_j-iJlf4jJCjjSS*JL— SlLi t!A5Li 



or\ 



pljJL-l 4jL^jj OtjUaJl u-iL-v-l A-^lji ^jIp iJlj-?-)/! i~*jjjX\ /»J_P v-iij^J 
jjtf- ejjJb i-j»Sj^! L* _>*j ■ (>JJ^I <L*Uaij iJl_^>-^l 4-jPjjJ^il /» JLp ^^llp i-J^I 

l)jI_^II II* J-J«!>*d !j^*-* <^j^! t^ a principe de proportionnalit€» l^LiJI 

. i-«L»Jl <.>J,„a.ol.lj ob^A-lj (JjJLpJU «UjU^>- ^ ^jjLiJl *UaJl 5JL>-jJ ULo-s^ 

4-*_»d.l sdLall t*_iJb>«^ jj-j iiwU^oj A ; „3l^> aSMp ^j>-j »-— « 'bxil IJLa ^Jjchj 
l)j£j Dl i— ^>«j <UjJL*Jl 01 v-a. J -S' J_;J ^ Lilj JL*j . j^i^rjJl /»JLpj j^LjijJlj 

. Ifj 4*>wadl jy*i V ^jy^-i <■•-» cJ_^Jl Cj\i ^ 
. ^Vl IJU ,y iLtjdLI <L-IaJ| jJLallj mJ'./O' 1 SJLpUJI l^*^ ^1 



i *^Lstfut| f J* ^pj USUil oUlj^l ^Ull pU li| 4 JLp . ^U^-NU SiLdl ijL-Vi 

jLo u-ju »IOll SjbLl Jj# Jl jjj jl ^i|j*JJ J-4t3 ujL-1 JLp jSijj Jj-jJI ^j* it Jis-'^iJ 

j*j tSj^^l ^ J-aL >>-* v?* Jl ^j^ ^Uii^Vl f Ji* L.1 1 .jPJuiJ ,^1^)11 J^LUL 



JLpIjJjJL Lw^j>Ji.I 4j»JUail ^JLL- l^ji O^UaJl ljL^I ^J **-^jJI ^ S-^i 
br LjiJa; Oi%- 5Jly ^UJl ^ ^ JIpI^SJI »JLfc Ol ^Loi ^ t Ajllj>-)/i 
^ I^L Vi 1*^1 o^ J~£ 01 J>^J N iJU*J| oV t O^UaJU ^X\ A** ^ 

. iJbJL-l ial>>-Nl JLpl^aU 5jy>_j>- iiJU^ ^ ^UJl jl OjiUJl 
O^UajJI oUujt ^i fr"*UI i^Uuj jLLJ ^s (f) »Y » V 

/u*>- iilL>t* ^->^J f-Sj O^UaJl d)l oUa-l2-«j . ( _ 5 1£JLJ| i_*A JIL IsAil i-„j 

1.1* t-i^ Jlij . *hix»*l j*Ju Ij^^o-Sf LfiJUxj *■!_}->■ O^UaJl jJy>J ,V*-~j . i«j-s<aiL-l 
A^iiJ olfl^-Vl OJL^ iL~j- i^eUai^l jj_sAjJIj ^Lsj^l o^UJl ^ * IkJl 

^ a--._j_xJ| Ol V^ . O^UaJl (jL-^t JbJL£ ^ £-j_sijJ| y> i^iil lift 5>~«j 



Pitulel L' instruction priiparatoic 1995, p. 759 Roux, note au Sirey 1906, 1, 201 . 



jiUajJI obuui qa £\\ ini II S ml j m jllb} /-i (*-»)-Y »A 
«NuIlites Textuelles) <uk. ^^^uaiXI ££UaJI oufcoa_ ^ 

(jjjjj ,JJ)\ y> f>*ill 01 el va ^^j K,_yaJ ^rJu 0!>Uaj V» v_*AJL« Lajf LS ^^j 

LjULi oUI^Vl jjJL* ^ill IJLjj JLs^-t Jij . 0t>UaJI t-jL— I jl>ji£ .u^L, 

Lo-i L^JLp ^j-^aJ.! O^UaJl v-jL^-1 jvaj>« jj OjJUJl IJLa o\ VJ, <, £l*jw Jl_p-1 
aj^JUac jJks O^UaJU uL- 1 JLp cLUJLS" ^ J, t Jaij *L*JI AlkJL jLo 
^u^^i^-Li c HVo fc-. OjJUJl IJLa Jjlp oJ_, .(Y/W« SaUI) f j-AiLl 
^inculpation tardive* ^Hl fl$:Vl ^ t-J/ll u^UaJl Ijip O^UaJl «_jLJ 
H 'W fc-. t^-JjjUl i^Mr 1 ^I^V 1 ^ u *W-j • jj-^-ll Jj-^ oLJ| Jp^tJ 

OjJ O^UaJl Lj^JU^ JLe v.Jji iJt^i SJLpIS 00-^ ° W ^ '^l 1> ***»» 
plliJL jLcdl O^ALJlj oMkJl ^ gjj| IJLa ^ Jaj^Jl j_,:> j^ j^Lj O^UaJl 

S^l^l^^j-^l^yLJlO^loNL^^^Ajli^^jJj t pUJ| 

. (Y) r LJI r lkJL jJLoVUSjjS-JJil W^ 

Y /o 1 fcUl) Li^, oVL- ^ dOU*J| JIp ^1 JLp j^jJIj ,\V\ uAi\ 
c Garde a vue» ^1 JL> ,^1 ^ i_JL T /VA S^Ulj t ^i^l Jl ^JL 
t j-^LJJj olI^Jl *Ulp^ Vj^I oLkUJJ J} L_JL \* * /Vj r SiUlj 
r • ^ jaUJI O^LiJL cJ-wit Jij t V ♦ l /Y £ j ^ feUl) J> ^J-I Jl S^jdlj 
J-r ^Jl JpI^II ^ ^1 Jl oyUJl Ofc gjjsll j>Lp ^*j . ( \ <\ <\ 1 JL-, ^*-ui 
^) ^ I JU1 O^UaJL, Sj^l Up ^j-^il J^kJl ^ ^i i^L OtAkJl jjSj 

. (ajIp ^j-.ddl 
<J1 f L|rt» *rt-y j^t l^^u I^Li oUa, dj ^^.Ij ^1 ^l ^LLtf ja*dl ju* lil U5 ( ^ ) 
Serge Gumchard et Jacques Bui sson, Procddure pfinale, Litec, Paris, 2000, p. 70 1 . ( Y ) 



^Js- j-sdiilj O^AkJI >-jL*-1 ^jilll oUUi-l J~2j£ djj\S rtJij J j^fiu* <yj 

^j o.Lp 4j^ ^ O^UaJl £j-*£>j-* oy> JjS/ gJLpJ (jJLJ-l V^4-' ^^'j-rV 1 

,> Nl ol* ^j-^ll OtAJaJL OjjUJI IJU JUL jjj . YW ^ YYT jy jljll 

SilLl) 1 — «jj ^t^i iW — £■ a-£J-I jJLp £ — ij — dl *J p ^ SJ =~lj iJI ?- 

.(oW^rlY/YMY 

cjLj^-Ij (jjj>-l ,j-j (w^^Lxll ^Ij^-l t^j^i ***«ij P^r*^' 01 <—>AJdl IJL* 5_}^j 

. Cj\jj£-\j JjiJ-l t_Jl>- i_JUu Ifcj ^jj ^1 Jl_p- l/l ,_j» i>-I^J 

ctJLJJLl L5 d£j Jj I O-I^s* O^UaJl jJLp ^yaJl Jalj^Jil aJUu ^JfcJdl lift (^jhjj 
*J_P j i AjI i_*A Jil IJLft «_}■£* J • oUijJj-^M ,j Aijjt^ i»j jji aLp|j-« aJLp J »>*-» 
^Ju> jJli ^jla- *Lso5D jAl dlyj dUJJj 4 L>Jl2_* OtAkJl V 1 -^ J*^^ 0^ 

^j-vaJ Lp_j1p OjSvj ol ,j-« V Ju 4 <L»L*JI <?JLsflilj iiJUJkl ol*«^- ^ i_»*wlull 

JlSCi^l ,•-) -.->.. .»_t.11 il&L* *j»-l *> «iii i_~*Jdl IJLa i_^-p j . o!>UaJl IJLa , JLe 
istf^l dUJu lii^ji 1 *JU- < »,s^ll ,y> jM jAj <■ 4i J Aj£ r \ jJ> JlSLtVij LykjJL-l 

. OjiliJl ^^^ij J_p- i_i!&^l 

Oji ^UJD O^UaJl oML>- JbJL£ ^1 dSy Ol L^Jdl IJLft JLc Ji^^ JlJj 
OL»-aU L^IaJU^o Jjij^j br t ^o-«Jl f JLp- 5^51^ ,_jj L^)L>-Jj >_ij— LiL*^ U^^^aj*- 
^j . ^1 -»jJLp LL^all ^ U^jP ^jij t (DtAlaJJ L— UUaail (5-l>-l ^ iSj*j£r\ 
ji\ L^jl$\ Ijl^ ^ly^-l cr * i JbJL»Jl Jl u sl J jf>l ^IjJr' jLiJI Ol ^ siJLi 

Ot>UaJb ^...A Si (JUjj- i ^j^aji-l |»L«1 SljU.1 IjLwO ^^^j Ail L*5 t ^iJl ^j^ 

J* jJ^\ ^L JiL Ur t^l ^^Jl ^lUJ <o ^j^i Nj cr ivJl ^JUJ 

on 



^ s-jJl IJl<j ^ \ o A 41- jiUxll ^^iil ^M" 1 oW_^-)ll Ojili i>4 Aij 

\ *\ ^ jiUJIj j^Lill IJL$J ^^y^Jl JjJUoJi pU-j . g-liJJl J^jb- 4aJUw iJU- 
«uU j^j^AI OtAkJl ll^j.OtAiaJI ^ £jdl lift j^ Jajy *! Wo 41- ^-k^l 

i y> J ^A\ O^kJI ^o Jv«i H <\r ii- jjb ^ JjJjcJI *W-j . jj-^II cAJjj. 
SiUI) mr ii- a J3,,„pf Y $ JjJl*: ^bjVl IJL* jtft ^ c J-r ,flJI 5jSi ^j aJp 
Jl5Ci\M iiJU^ JLe *jf J^ o W^j A » Y SjIM Cwsij t (iLull cj\p\jfr\ \ Y \ 

4aJU*« JUp j! (aJLp ^^adl O^UaJl tf\) IjlilUJi *ij> JtAJaJI ,Jlp ^j^adl 

N 1 0^1 j>" 0? ,>£%* V 4*i^Jl j^i t (^il JJI OStJl tft) <i>*j+-l Jl^iVl 
. olsJl ^L* o>Jl ^JUac ^Lil Ji UJUJLI o^ li| 

oL.bl-1 J;JL£ OjJLi Jk ^ ^JlJJl O^UaJl Ajjklj ^j-^ll cLsAxJl Jb4 Jij 
jJU ^^aJ Ji* . 4jJZc3\ ei* JAXPI* t 4JUJL| oW^>-Vl d)_pli jJL^a 01 ^1 <■ ^/JLU 
olll) (^y>^j>- Ajs^l j^L iiLcdl OjJliJl /»l$o-l SLelj^ /»JLp JU* d!>UaJI v_--Jjj 

g-L^aJaJl *JLp (^-JhJLLl IJla ^jj dtAkJl c-jL^-I {y> J.w, ./V.'Jl 4\~*L_- jlU| ^j 

^ Jj-Uj JL* v_^aJJ.I IJLf; L f*J J i}\ 4-SbJL-l oIpIj>-^I OjJl* -1>-1 t-JJT blj -Aij 
jl 4JLp Ls<s>j-s<al« jl^ ^Ij^-i O^AiaJi ^IjjI A**^" l5^ c5j— >d t.5^ ^ ^ V ( jJa^J>\ 
OtiUaJl ^ jj-saJl Js j-i \ 1 ^T jjb I JjJUj" j-^ai ^ . ^UJU e jj JL2j LS'jj^' 
H <\r 41- lJ Ji~*\ Y £ JjOju" pU- 01^1^4^ ^j-^J.1 O^AJaJI Ojj J\JS\ 
t 0> ( JilJJl D^UaJlj 4JLp ^j^Jll O^kJl) <UP^ Ot>UaJLJ LUL« jj^aJl J^jci 

J_^ ,^r ^Dl O^kJL .'L-»:.l! jy^. V *&. i^^ 1 u*^ 1 i *^»-' c-.soi dUJU U-Juj ( \) 

Crim. 14 Ddc. 1999 Bull. n° 304, cnm. 1 1 Janvier 1994, JCP 1994. IV 931. 

0W 



. 0) r UJI flkJL UL^ ot>U*J! 015 lil ^^ Ujj»j 

5>JUif jLcll O^UaJlj fUajJlj jJbodl 0>UaJl ^ j^ JJii (^^all O^JliJl Ul 

iSJbd.1 <^kJl cjNU- J *;! ob>. L. Jlp oUl^i YTY kill c^i . p-s*iM 

Ail «bj-« \j> ^jLp YTY* ailit C~vaJj . i_Jia ^Ju jjj i*5UJ.I 4j ^/> a" *U| /»UaJL 
c^Lstf ^ O^UaJb iiJL-*Jl JjjCj f j-^aiLl 0>JUi£ <2i»cil Ot>UaJl oNU- ^ 

jji^JI jt oWJLi-VI ^^ JUeLM oUI^I jl^-T ljLS lip t oLiJI 
IJLgj «jjJl ^ jJ-l kL...,.j obbUj «jJL| ^ 4_JU-L Jj-L^jJI j! ^IjljoNI 

^y Lai . AX« l y>\jl&\ dji <tjj~ja>*j *lj>-^l J-^jj>-j />U«_a rt-J^JJ (Ills' li| U^JaJl 

J \i\ iAJl iiLdJ i^dl JtsUaJL «jjJI ,>- kS-^o cUDJLS'j . S_JUL| ^ *L>^ 

4Lx_s<xC jLoll O^iaJL ^ysii V AJl fJLflj L* JS ,_jXjuj . <C*j>- ^ 4j cLL^-o-'J 

. <U t-UaiJl <_,» isJLsd^ <Ow JJjj IjT 4j tiL^il iaJUojC 
Jtilii^b jjLuaJI j^aJI ^ pIj^I (jJJ Jmnlll «tulj (tSJli) -Y * \ 

j^ ^sy-i ^ ii^» c (1 juju j^lsji <j-.i~.Siij ^ «j^jl» . jvS^jj l-l-I Jb«- 

OtAkJl jjj 3^-JI <Uj yljS N i £b}U LLl f&A Uiic, jj iU»L oUl^l 
Jjd JJ^L ^jLjm; Jlp oLi^l ibi ^ 0l dili Jit. . &>% jiUJl ^1 ^j 
(JLp AJbNLi UdLs^S (j*— Jii ioiUJ.! ^t ^ t oj^xlL J f^-^ oIjIpIj rt^ill 
^ . JUUI a y.a.-ll jp Ijuu UjilS 0*^* Jl Obut^l JUj oJb>-j iJI^NI II* 
JLiiJl ^p IJLj*j jhSCJ-I lift ^j iJI^^Vl ^j V^^ 1 ^'j j^ 1 ^ ^^ , '■** 

.JUU 

jl i iibVU jiUJl *iy-l IfJip Pji (1)1 <~+>v jd\ 5-vPjj-Ail ii^lp ls^^jj 



cnm. 4 Nov. 1997, Bull. n° 365. ( ^ ) 

crim. 4 Nov 1997, Bull n° 365. 

OTA 



ixiUJ.1 ^jip «j£*l <JLL>L oW^>-V S^ LjJ_^J ip J-r JL<i ^ aJjjVi cJl^ lip 

^1 oL^J-lj <jji>JJ ioujJtJl j] 4jjjJL*JJ| 4_»-JiJl (^^Lp _ ; iaii-l IJL* J&U-jj 

St\jJ\ J-^»l) S-jUjL-I oUIj^-VI OjjU) ijji^jJl ijpj»iJL! bU^ \4L0y hjy^s 

J 4_o5Udl ^ ^Jj-ill ^kJ-l j^i (4-jLyadl L^bUlj ^UaJ.11 OLo-vaJlj 

JaM ll»otjUpljiiUij toli jji-jdl ^ jui-j ipjjJtll ^^ta^l J^Li-Vl 

JUij . 0) JpI^jJI flkJIj iJjJUJl iljjJI J ^ywVl L^w>j p£>* 1 jji-jJl 
Lf^il (^Jl oW^)/l ^ J ipjldl Jl oL^J-lj (iji>JU Ajjy-aJl i^l 
IIa JIp ^j^ 1 Ot)UaJl JLp 4jj_^jJI S_«_JiJI pLL^I J| iliJJLI L*_J ,_pjj le 

I^U~I OLS" ibVl oJLaj £b)ll ^_<JL| ^ «iien d'illdgalitfii t^jjJil\ *JUe 

aQ^I^ Jp^ySojjl^jJlo^l jV S^LJUlkJlj jUi>i 0!>Uajj LjJL* 
,_yij (J jl fj-itl ^-ip ^ «*l j— ' O^UaJl IJLa ^Ut-I-J ut A^sJ.1 J-Pj . »UJl 

jji^jJl ^ 1^jL*p- wUi~j f 1^)1 I l^S^il ^yJl oLjjJ-lj J^aJ-I jl UU» t aJp 
JiJij t jj^-jJU LUU*. tyu^isJI ^1 JlS" dlii ^ g^ill £*_*, lili . *& 
^jli. pLi^.| Jl Uj^Jj Uj>- ljjj; cjLjJ-Ij t3y>«JU 5jjj1muJlJ| £«-aJI of jI~pL 

JjjJ-l a jjn ^ JL' ^1 LpjjJSil ^-_P CjM^V I JLp ijjjJL^JlJl iiJUJll 

Jl Jj_v J3 pUa-ill J^xj ol Jj-=j«j !>Ls . L4JLP V^ 1 ^• i ^ 1 IJLSJ oL^Ij 
^j ^Ai 1 jj^jS\ I4LK jdl viiLji-Jj J>*M (.1^1 ^ ^U Jp VI 5JI juil 
j-j ojl^jdJ ^X*j Vj t U Jpj L^-j^jsJ jj^SL. t\J.\ J ^IjuJI 0l>*» (_L»j Ol 
j^Jadl JU li^i 4 !>L»uu jl Ljj^s jj^ jl oLJl oJ^allj oL._^Llj tij-U-l 

Emoch Albert, Pierre Mon, Pierre Cambot et Juan Luis Requejo :_,JiJl) ^ < ^<^ l \ iuJ i"\ 
Pages, "Annuaire International de la Justice constitutionnelle, 1999, p 544). 



IV OtoUl) I4-IP ^AkVl pM\ J it^l 6\jj% JsL-jJIj ollkUJ jjU-l 

k -sfl. l l 4*I_)J ^ J-H-^jJl (jil tJJL-gJ oW-o ...flJl 0JL4J . (oUljJj-1 <3 /Y • ~\j 
J^ i»U>)fljj . Ajjj^oJJI AjtJUJkl ioy. ^ Ji^" M 4JU-I oJLA ^ ijPjjjJ.1 POP 

4 «jPJr^ ^ cP^ 1 1*^*^ t^ 05 ^^L*-^ t^J ' oUsj-vail £/■ cjI^I^I Jlo 



,jk>uj 1 5*1^1 *4&\ ^j J-soVl (j^iljj i LfulpU ioLjjJ-Ij (j_ji»JJ ijjjl^jJI LUi-l Jii ^yjJl 

LJUl t_, ji- jJI j4U ciJLSJJ UjJa: >JI j . ^L-S I i^laJI j o jj«ll Amparo Jl f USu slUi Jli. ( Y ) 



W* i_ri cr" ^Myr^h ^bVL pi^-l jjo ^jyill 5S^U of ^ JUL" UJ L, 
i*£>JJ aIjx)I ^ i*_^ i^jo <jLUi t _ s ip <-^j^j"j . *£A-I IJLjJ LJjJli L-L-l juc 
J tj-sjA IS*^* l_JI^- 6f (j^iJl 4_«iC>J, j^SUj ^j^*- j»iy-l IIa t ... , ,.^j 

Jvaj 1 Jj>- "U*--- j" j»Jo 01 ^ L^ «L>-jj i_~»c_> ((^L-l) Jp- iwujUr j^ JL»*j j! JLJj 
1-i-gJ iJjJUJlj i-w^iljJl l-jL— S/l <plii jsIJL«j^ (>ji ,yj jLiJl v_*p-U9 Ae- Jl 
J ojUjlpIj a^J-I j\ j^JJ JUill ^Vl. <-*&»^l c^cxil U lip . <^ J |_ r 5j| 
II* 3UjI Ojj; ^1 l_jL^V| j*-; jl LjJLp ^j -up a^UI ibVl J^ l^LJi 

t^^^J Js^J of Jl LJU-Vl 4jj_^jJ| L^Al jj^\ J^,j Jjj . p|^.^| 
^L.S/1 v_AUj jJujj . (Y) 4i>-U 4_^lil 0*l^)M SUjL J^ip^Jl ^li Oljly 

y :>u pjs ix^> j ^j <hjh J\ <l^£ ^» oW! jf o^uji 4^>j.i coi!i>. 



oBaU- Jrf^i ^jdljjstodl ^U jly olij J.UI JL.L4JI ,y *Jl jLLil (^J-l Jul (Y) 
JI'Yoa^ V^jYT^lSU-SlliPj-^w. Wo<^ J L.Yi i yubd J li J ti-^JJl- 
J>-.l ^V/| ,___; ^ o'a^l-1 UJ jji^jJI ^ i S kill cJl5 U <ul ^^iiJl l+£>^ ,-_,^ 

on 






-i^-YW 



. O^UiJ -Uilko (^JLC jLco UJ j! t I4JLP ^ j^Jl Okl^^lj 

u» <J> Ji ' U^^^l ^* Jr- W^ a- ^jJ £^1 l *^ J - *A*4 cP 1 "-' 

kJLs^I ^Lwll ll)L>-yJ t y^>l_ajj| A_>-Ji 5--l_jiji SJLpLS (1>1 ^^ (jA«-Jl i^jo 

WluJ-UpijiLsiJillJ \ < \ , \A*i-. J j|jJV li yLUijji- 1 j> i\«T ^Vj t -LUlli J jt-.Jdl 



jjJali Lb> *Ju4>jt JbLL-N I ot JJ j . SJiJLjJ UUJI UJL^UJj t ^Uil 
<Jjl hS^-zjt (*-^s>- JJ^U* V^**i *i l3L*" ^ 1j_r^ t)' "^^i (J^ ui^kJl «u)J L>Jj 

^Ijijl so^Ui U_^>-l jLfi jj jsUaII <l>^L2Ji gyt o! Lj> ^ J^-^J aaJj 
j»UJl j»lkJL jLcj ^Udl i^rji ^Ij^jl «^^» <l>f Js- Ljy ^ iJjjJl jJL^j 
bUiPl iJbsu-Nl Jp- yJLu jl ( l i v > i> f*JLl jl^aJI iLLi) "decret" *j~U j^ 
SiJLisJl i^^U j_^ ^i t dUi ,> ,b,j . < r > jj-| 11^ ^U.1 dik ^JJl y> 

iJlJiVl ioiUJ.1 j_4 SjiUaJl f l£p-Vl tibial ji^>- *JLP JLp f j**^* ,y ^ydl 

V ^LfcJl i^ji ^Ij^ji s^pIS ot jjj «. L$J} jLill v^Ij-^Ij fj-oJl 0Li ,y 
jjtt 6t i,b)f I oUjLJJ i_J^ c^>JI tsjj-i— JJ1 ,jJ^\ jjl L "- s ' 

Thierry Renaux, op. cit,, p :Jiil(\) 

J!>U>I 11a ,i^ o^^. 0! ^ JJ-1 *J ^j_>o *jibl CJi*t ^J. JT Oi J* Sj,UI .JU cwJ (If ) 

C E. 4 F6vrier 1 944, note Jeze, R.D.P. 1944, p. 176 et S. " (r) 

Dec No. 82 - 1 13 du 14 Mai 1980. Receueil jur. const., p. 78. (i) 

Decision, No 75 - 84 1 du 19 Novembre 1975, Rec. 1975, p 35. (0) 



SJLpL* 01 ^L^l <_ji^ i^jjJl— Jdl < _ r JL>*ii /»Lol Ls-jju_* Jl jL» do»_Jl <»jLi J| 

ajI JjjJ a.Aj>- sLsdS jjl* (^ysjJl ^^ ^ ^LiuJL! i^-Ldl i^AJl ol ^L-l 
£-lj.sjl SJLpli (1)1 (^IjJl Id* LJUitj . 5>-jj> Jjl 4j£>v zLjH J^Ui**l Jj>- i^Ji 
0^ t (Security du droit) ^^UJl yS\ <J-*1>* y ^-L* -^ (^UJI ^r.p 

01 j t LajjJLiJ pj-^( i_^>j jl c oLS^il SJ.M aj-«->- />-« ^->- <— aJLa jJlp Va^LoJLcI 

*b ajIj t (Voie d' achievement du proces) cS^pjJI ^ J./?a,ll »L$^ Li^k 
ol j_^>o M L«Lp Lslyrl I J-*-« -t»J ^jviLLdl i>-ji r-lj^jl »^L» 0L» t liili ^^Lp 
/.IS^-SlI JLs-1 tJbll^-l (ji ji-l :>L*^u*l 01 Jo i l^S!^ o^i ^1 o- 1 -^ 1 <lSj> 4! 

^ £#>-j ^y>j . <v) i-5bJ;-l oUlj^r-)/! JLply jl^. y> OjjUil ol SJlpUI ^UpJ 

1 JL;_« jj-i-^j 01 jj->«j V AJl jjj-Lx; ^js- ^^Jj-AJl (_jjjjL«ijJl (j-JUJ.1 01 ^1 

Jjc>o dJULJ.1 IJLa ol ^L-t JLp uil^i^Vl L^S^-» *L«t ly j/i Ujl» ^JO 
li[ AjJjlLI (5jpjJ1 ^ jiUaJI *iCA-l (_sh£**l j*- ,y *^dl 0L»y- ^ oJLj i^KJl 

aISU-1 ^j jjJaJl jW^* Y ♦ » » i— aJjj \ ^ jilwaJl IJ ^y^\ OjiLSil f'U-j 

Thierry Renoux, op. cit , p 386. : ^laJl ( \ ) 

Tliierry Renoux, op. cit., p. 387. (t) 

Dec. no. 80-127 du 19 ct 20 janveir J981, Rccucil jur. const., p. 91. (V) 

oil 



v_JUaJ c*jU*x«,I 4S^U Ijy Jic -oL JjJbdl IJLa (_,^*JI i -<iv»jj oLLsM *5"U^ 

. 0) iJjJiJI 

5j^jJU2_JI ikLJl jit} ^ J->-Jb 5ju?-Ij 5-jrji C5 -U (^LIjJI ^_s<a_i of- T 
of LJ i^i U^» >^ 0^9 t Oi^j-* ,JLp ^LiJl jl^>-l li[ f^-ill of j t ^pjJUD 



Chnstine Lazet^es, op. ciL, Rev. sc crim. 2001, pp. 7. ( \ ) 

SJj^i-1 iI*jj_jJLm-j» i-JUai ^ ^ iuJ ^ H j^ij i^Ja. all ^y \ ^A i-*. ,j-jU V ,y Lie kjjyi^j (V) 
>Jljc(AaJuJl) \ < \UiLv. ji l_ r J \ <\ ,y *-— Jl SJbyLl tii^j^jlUUJ Wt-JTipij 

,y ,j*kll jU»- ^JL*- Jb j^Jl iLi,) T Y ^ Jj^/I JlLJil t o jj. iiUJl ip_^>J.| i lijji^il 

^ VA iJ*ll *-*— Jl 5Jjji-l i (Hjjj^il SJUoi 'I "\ iuJ YY i j^jj ^iiJl ,y Y < < • i^ j**:, 

iJUii ^* iivoj iMjd.\ iaJLil ol_jiJl J»Lso fci. o jX+al L« jUpI oLJj) Y • • « i~. j*i~- Y ^ 

I •>! *;t ,Jlc ii^ jl\ oIp^J > / £ \\ iM ijjy^.i ^JL. J_^ l ¥ . :J\ j j*j TjULI IJU ^j-^ ^ j 



<:U_si> (jvi*-ji ,JLp f-ljJl Jju ij 4 L$il^JLj jljj>- y> *1&>-S/I (_,» JvVl ol- V 

A_gJ^- L$—» J «,i-3 fl" ijjjjli AJLu*rf» 4_aJLp /y> .yuaJI jlj->" £^0^» »J JlJ 01 ,JJ 4_jJ_j 
*UJNI ^ jj-l J^ Ulfiil ^11 dUi OlS" Njj ; ajljsf f JlP i?^i ^yJaJb jj^fcll 

(jiSJJlj ^jt till ^jjjluiJI <UoaVI c$aa -^ ^ f 
: LUI iuUiSJI ioiUt-JJ ^v>-iji *bl L*»Ajl Jj£ ^LsLalll JaJl *ljiu«l 

. LoUajjJ ^ obj^AJl jj-J^"-* LgJli-«_j ^^LiJl CjI^-jJ *UaJ 



Aii5 ^ jjj-a J>- J* jyUo ^1 jJlp J^ ^jkj LjIaI I jly J5l^J (,>Ja3lj jjj^Jl l^ ^^ 

ON » L^lil J 0>J.ljU v^y. urJI tiJ^-JJI -M 0* t,^^ 1 r SUil ^ ^ bS31 f ^ -^ ^ J 
f lS^l*Pj»>^ tJYVi-J-l^ij ioipijj^JJl^y \Urii- Jijiixn^UiJl Jl»WclNI 

on 



■ (j~*-*j L~ o-» <J U^j) o^ 1 *-*£>— <J y^-^Lo ^yi\ £ij_<dl .Y 

JjVjJl j>«J ^y^-Jlj JjjLiJl J-JaJ ist^s aJIj^ L-L-1 i«5c>*il aJLA ^ai>«jj 
. 0) OjJUJl J^IjS jj^iJ jJjJaj'j (jlUiflJl jJg'Jl SJb-j J} 

£*£>=il Jj*U ^ Jiil\ m_jJ| S^L. j Sy>lk \ <\A1 41*. JLi^l (^JUtj t oLjJUll 

. ^ <WA JL-. c~~ jbjj ^ OjUil 0>iUiJ iJjaJl 4-xaIS^U 

i-j^-lj t^UiliUJJsLiJj t tJ 5UwJl (t Jid| J li^S^JLloW^^ JjJU 

^Ui JsLi^ jL* U_J_, . UUJI i^SUJ.1 JU> Lf-^y> JJ LUaJtil ^k: i_JUJl 
U-» L.1 . 5*£>J.I «JL» j.Ul ujJjjill u^.UJ.1 ^,„^- jilkj JL>-S/| ^ (j^UJ.1 
i^bll sj-pLJ.1 jwi ^d| jjj c LUJI Ju£»J,l sUiiJ i^Ldl 3_od4-L jlo 
JsL-jJl jjjjj t OMULS' *LLS*>M iLso2]l t5^L^ ^^j Ji. sUwJl *N>*J 
d-*u LU)I <+&J.\ f\J ^yJJl ^^i JJUL- ^^Ji c ^s| ^ . j&j^.| l^ji 
. < Y ><J^UJ| Opi^iiJ JUUJI j-J^I jl^-jJ L^i f jL ^| LUaJl «> ^ci 

^LUl jji l+A> ,ji .^ oT ^o^, LUijJl ^ J^„i.|| 4_e^ 01 « „^1 
U-pU JJ& jj| diL" j! i O^LiJl SiL«- p!>U> 5^Ldl V^>l oUU-^JL 

. OjllxU ^UiJl Jjdl JLs-jj ^ ^^iJl 1^^. tij>j 
p-IiaJl 0- U!sUl) £^^ J oL^JI ijjU! ^Lp q\J\ Jjji\ f UJ| y _^d| j Pisani jliJI ( \) 

Revue interaationale de droit p6nal 60 annee, 1 989, p. 641 et 642. 

• ^.j**U ijSUI ji* G lj)l J j jJI ^£>JL1 f JUll LSI ^.L^ -&Ji\ Spinellis j^JB >J| ( Y) 
Rev. Inter, de droit p6nal, op. cit., p. 828. 

■ &\y^\ CiyU) j±e gljJI J j jJI J y& -Jill R, Bottcher jj^B >l (V) 
Rev. Inter, de droit penal, op. cit,, p. 980 



LvuLjI ULw* _^*j (^"^^ o^^l Oi ^1 L-Jy ^ (^jjji^jJI (jJb^il 4^1 JUL] 

. S^j-idl iicJaJl ^^wJL; ^yJaJl ^ji*- ^yis^I -iS ( ^jjL-. jJl 

CJLJs Jj «jLijJl jjJ-iJ ^ iillail l.g,T.UI„..i }jJls>- ^ py>0jl\ 1u^x^» o\ ,y 
JUJi <bij 1 SAjJI AjLJI ikjjj OjiLftJl W^al 6j£j ^.Afl-Jb JaUI <1)1 ^1 oUNl 

{»lji*-l tilJJL) Ji^oj t OjjLaIJ *JLJI jj - Jar Jl ajLj>- ^ L^-Lj! Ijjj iS*}* ajLij 
p.»,. Mi i O^jUJlI Lft^. j -.^a, " Olj 4 DjjLSJl /«L»i «IjLJ.Ij ^J^j^\ d)_yLsJl «JL>-j ^giL_« 
u?H tS^Ji l£^ J"*^' ' f^Ufl-aJl SJLs-j J^i*^ Lg^lSo-S/ i»tj»j-H i*-jSJl \S%>- y> 

JbH «LSL*£ /»LjjMI <L»j^ "GjJLs^l j\ji J-s* /iij (j^ilJlj ,V*i» <L-juLjC t j^S'lL 

4 ^jijUij CjUsj-Ijj ^yUaiJl k..yfl-ll t^jj^U <JtA>-l OLio ^y«Jji V^" "^^^l 
Sill! (1)1 ,_^<L>ii ^jIp <L»mJja1I ,_yaiJl i*5c>»« ^ Lo| jl^l 1Jla> <_£» aJLp ajSUJ.1 (jjJai 
*-_«_>- ^ji ( ^aiJU jjjilaJlj «-g-^J j^jA-Jj-iJl i-jlbj-l djiplj->-^/l C)jjLj ^ IV 

jl »tii-| jl oLLaL-l ^jj p.|j_u< <L_>-ji j— >■! JU-« ljz\. ,sa)I >»L5o-S/Ij cjIjIj— ill 



Rev. Inter, de droit penal, op. cit., p. 644. 
Thierry Renoux, op. cit., p.388 , 389.Pisani 



D. Pisaiu { Uil jij£i\ u? *JJ IjLt* ( ^ ) 

:>JI(Y) 

o£A 



liji- j\ji 61 *Pj jjJaii ! i» ^kj 61 Lj**jLJ C*>m-mi A-.-JyiJl ,j^iJl Aj£**j» 

<3ji>«j iiijOo oIp jL« ^ JwaiJ N <j~»o* ^^l^-l Y V • ,_,!} Y Y £ ,y iljll ^ 
^ JL-JjJJl (j.AS'.tl 4*5c»» Oj5o|j . ^ 'Sjtvai^ ioS'Uvo 6L*-*0 ^y (JsLU A>UaJl 

^Jl OL-J)f I i5j-*J- irfjjjVl 4-JUftll ^ \ / 1 Sail! JUd f jl* ^1 IJLa 
^Ul l5 1p JLaJl ^ <AvsLp *iCA-| Ijjh jUl jl»j . SJLval* io^Uwa ^ jj-| ■ j^.,4* 
LfJLp i^->-ji OlS" I JL-ll vi~->- ,j^ *5cJ-l ii* ^^i* Ugjjlij ^yiiJl 4-«Jo»_* J jji jl 

o^- ^ill JuiiJ! £> tail IJU Jiuj • a> J^^t i*£>il oLj-lj <y ^ UiJ\ 
^j^iJL <yJaJl Jj-i * o_p ou 6LJ)/i ti>2J- a-jjjjS/I 4-*£»i! c,^a< jl»j 
cjj^ci\j t olU! Ii» ,J Louis' j-^ ^ UbOl h jj^jA\ L<&*A\ ja Jj 



Cass. Crim. 26 F6vrier 1997, Bull., No. 78. ( \) 

Serge Gumchard, op. cit., p. 199. (Y) 

Cass, 12 Mai 1812, Jurisprudence generate, V. cassation No. 94. (V) 

Serge Guinchard, et Jacques Buisson, op. cit, p. 216, 



2LpUsJ! olc!>v^ 2Ly>>u«al! OIjU^JI 

i»_i *J <Jju» * bJl f IkJl 4jU>. ol JJ US' . 0) 4i^l J^ <)Mp £s*j c/tf U-l 

Up J>p\ JyUI IJL*. Of V\ . (y) cjL>-I .JLa i^jUr ^JUS" ^£c N ^ Ul f UfcJI 
oM U-l ^ "uV <, Lpj^L* ?tjv9J jjliaJ.1 01 \>^c*~t> ^-J 4Jb <djij Laboulaye 

. <r) Ai>l Jri; ^Vl II*. J I 4j>I 

Jean Gicquel, Les etats de necessity (droit constitutionnel et droits de l'homme, : ^Jii! O) 
Rapports francais au 11 congrts mondial de l'association international de droit constit- 
utionnel), Paris 1987, collection droit public positif 1987, p.181. 

Philippe Temeyre, Les adaptations aux circonstances du principe de constitutionnalite\ (Y) 
cit., p.191. op 

Cherif Bassiouni, Les 6tats d'urgence et d'exception: fles droits de l'homme et de : j-loilj 
l'lmpuniti sous couvert du droits Intangibles et fitats d'exception), Braylant, Brux- 
elles, 1996, pp. 107- 123. 

Au fond, on ne voile pas la liberty on la viole et, en la violant, on la tue, (Gilles Lcbre- (V) 
ton, op. cit., p. 188). 

oo\ 



_^i- ^jUaJLi . ^ jUJI j ^UJI JLpI ji J-Ja; ^ o!Ai^ I. ioUJl ^ l^J^^^o^ 
JpI jill L^c ^^b" N stuation de fait ^SI^Jl ^ iJU-l oJL^ jli^,^i\ J ^UJI 
^Ul ^LJ)/! £jLA\ <Jlj~U <^j\J)\ ^Ij-iJU . a^LJI oj^Jl ^ UJall 
-JiJ iJjJLi J^lji ijjfj v^i ^ J*J '^V^' '-*■* /*-• J-^i ^ «lpLjI /,5Cr 
jUpL 4 I4** c-jjU^U ^iLJI OjiUJ! oljal ^JLaJ N Jjl JuaUJI _^ jj^tJi 

^Lu iUoL a^UJI iLLJl ajiL* ^-i; oi iJLii^Nl i-ij_^sJl 0^» IJla ^Ipj 
LJj^kJl ^ SjyULI o^LaJl jlpIjJ Lg_; ^^ "V a_JLJjl^I oW^ jl 5L>-Lp 
Jl jk^j UL±u-Vl oj^Jl ( yL*j o^lji Uj^p iJjJl ot jj- JjUJUj . iaLJl 
j.L.1 JU.II £^J& ^ lij>^l iJidl uyljiJl ^J Sj^aii JLpljiJl ^^suij ^ JlxJl 

i j^L-. jJl 1jJl>- ,J pZ> tJijll IJIa jL5 U_j lJl~JSj I 2..,., A* jJLSl (^^l JLpIjJ 
*UiJl ,JLp UjA iJaiUtil jjoO d\Sj 4 SJUL»I* aJL>IScl« jjXw-jJl ,_y3j-/aJ CJlSj 
iJbt-l oUl^r^AJ Ajjj^-jJI luUU-^JI JlkJ JbJb£ Ov^t ^t* 4 cSjJ^-""^ f l*JI 

j-jIjlJI iUJl 4-JLp pIij, t, -.L-Sll jujl>^ ^jlJI 4_JUaz> iJLj.1 oJl* JjJj£ 0] 



Jean- Jacques Pardini, Le juge constitutionnel et le "fait" en Italie et en France, : J&u\ ( \ ) 
Economica, 2001, p. 273. 



. Sjj j-^Jl eJLft <uUa£ La jJUL i iobJl i_jj Jill ^ LjpLjI 
iJLa_S' ^ iJjjJi iw-^-lj u^s- JL^tilli ^jjJL^-JlJl (j-I^il ,jlP L~ J_^J ^j 

^ylc- ^jA*- astjj *& Lv-L-Vl 5jjjJ^jlJI * l$ll oJLa jl ^ JL5"bJlj 4 ^\jul>!jll 

^ji J--SII jJjj 1- 3 . : «jbr jt^-J^j - «wl .,a :»•! ijJL>- ^ JS" . o>L*Jl luLLLJI 

-fUJl f IkJl ^ iliLoJL. . A-.UJI i^JLvall L^-J ,>^*SJ jJl L5bii-.NI iJj>JI 
(ij-2-J-l f Ij-iJ-l uiH bjj^^i. U jly (^j-*^ of ,Jl j>-lil j-pJb Ur t ^JaiJJ 
o-** OS j t (Y) olj>l SJLaS" ^ N -JjJj ^JLii fl*Ji j.lkJl i.U^-j 4 oLjJ-lj 
U JS" L-jLc ^ ^ aj_^J-I Obi 4L-J^ISjjiiJ jLJ)/l J^l:- O^Ul ^ llM 



85 - 188 Dc du 22 Mai 1985, Recueil Juris const. (1959 - 1993), p. 224. ( \) 

85-187 Dc du 25 janvier 1985, Recueil Juris const., p. 224. (Y) 



oof 



boAj*j of jZs ij--2Jl 'J* of j <. l^J u 3y^-^> ff^ 1 £-»-^l ^ULpI jJLJ 
J^ i>^j <jjj^-jJI j*--Sil olJUbl tJi^o (ju ^ of i-^>o OjljjJU . o) 0^U!l 

C)lj <. Sjj j-s-aJl iJL>- JUaJ ^ £-m»jj t£jljWl 6wl>» OL J~i i LJQjjI ^j 

SjJ L«J oi>« ^Ijj iU*;U JujS^JU JUaj^ll j^^jJI ^ VV kill ojUyl 
<JuJI ^ ijU jtff JLij « JLtuo-Nlj Sjjj-viJJ SjaUJI j^ oNU-I ^ 0>UJl 

«JU«j ajj^waJl SJL>- 0^3 4 ^jj-X-^jJl ^yadl IJLa J* jliJl ^yiij 4j| ^jJUaj^l! 

. (r) ^5l^-Nl uij>Jl 4^1 jl ^Jl SJ^UJl -J^lj^i Vv-iJ L^IS L.L.! 

iobli^Ml _^lJ^I *?*_y2> lS-J- 4 iy Ji>«£L) IjLx-^ ljjj^»i\ SJU- Oj-~.pI jiSj 
£l- _pUJI ijjjj^l i^Jiil jlji ^i tiU i Jl£ JJ j . ^jjj'Vl JlkJI ^ sjL^jAI 
^ 0LJ)Jl cij-iJ- "LjjjjNI <-*-So*il AjJbl (_5 JJlj "Lawless" i^-^J ,_,» ^ "\^ ♦ 

{j* S JUull ^IjuII cJli" IS} U-J y» jjJ^J jLjc ^J JU«jS i-sUii*-Vl j-jIjCiJI 

** jiiJ ^1 ioljJI ^-olJ-xlL JjL>»~> M SJKAll oJLft J»- oLS" IS} U-Jj o!>UIj 
j-jlJii iKiil o jla Jj- ^s 01S" IS} UJj « l^iilU.-. jjsft V jJl <J jjJl J^ljill 
t^iLil 0JL4J LS-Jajj . oUjVI Jj-«j»- ^jIp l^jlb J*t pJLi! LfJ lS^ S-Jbii—I 
■ur-JLlI jLi^L ijjli^l oljljill ^j-^ 01— j^/1 (3j-2J- a_ojjS|I «L*Si!pJ.I c.../g i 



82 - 141 Dc du 27 Juillct 1982, 82 , Recueil juris constiL 1959 - 1993, p. 126. 
Jean-Jacques Pardini, op., p. 275. (T) 

Jean-Jacques Pardini, op , p 276. (V) 

CEPH, Affaire, lawless, serie B, Memoues, Plaidoines et documcnls, 1960 - 1961, p. 1 3 1 . ( 

:\ \\ y k~» Uy m Jjt ,J L£»A\ j^SUu jl_,«JI 11* Jbb aij 
Arrfit du ler JuillcL 1961, Junsprudence de la Cour Europeenne des droits de l'hommc, 4e 

00^ 



J U <\T k^, J.U T A J OL-JVI J^JiJ- ^jjj^I U^J.1 .:,./>.» U_J 
j^iJlj ^ <\A£ <i^ jiUJl o^U)! <^Pj-i Jj*- "Brannigan et Mc bride" i^j* 
b\ lilt t5jb>l JUxp^I jc^o (^JJij t ^.UjVt a^I^I SJi*ai ^JUil tjxji 
J APjUii "Habeas corpus" Jl J%^ ^ *UuJ1 J\ ^U^iWl ..U» i r . ji^| 

i)L- Jl 4^-j v'bi^Nl ^J>U JLAH\ ^-L-Vl ol fJJLJ lr ^Ijj 
L*^r ^1 iJJUii-.Ml olkLJl £p-Ui ij^. iJU-l „JU ^.a-^ j . Sjj^i 
olkUl .1* ojj^ ^ Uj^JLj . Sjj^^JI 5JL_5- JLp *Lj 4 L.LJI ikLJU 
«i-jSll olkU.» Oy je*JI i-JUaJl IJL» ,J i y^J\ JjU- jlSj . l^ilkij 4jl±u*^l 
Jlij .Pouvoirs exceptionnels «£-5Ln^Vl olLUUj ipouvoirs de crise 
* <->J-\ <!U- Js, iwL- i*~U oli JLJbliJ UU.jt ^ly ojVl oLUL, ot 

ty u^j^i o^ On **>sli al J& • *-*-JJi ijijkiis' v-W- 4-*^ ^ 

. <Y) ( yJLxJl jUil Jl Jdu olUJl 
UJjjj ^»_, J "La loi sur 1'etat d'urgence" t$j!>Ji OjJLi a^Ij jlJj 

:Uji^(!) 
j_^_ UUai5x t5ji>i! aU- ii> . W^jjiJl aJjjJI ^J^, *Uii f lit 
5ijb)ll JU_pV| S^U, jjij ^1 U5CDI j_p|^iJ| SUI^, ^ JUjJI SjbjU 

Arret du 28 Mai 1993, Jurisprudence de la Cour Europe"enne, op. cit., No.184 - 189, pp. { \) 
72, 73. 

Olivier Duhamct et yves Meny; Dictionnaire constitutionnel, Paris, 1992, p. 786. (Y) 

: J *J\ \jli+ \ \ • Y 41- iu tjb ^JJi pUiJl IJu jfcl (t) 
Gilles Lebreton, Liberies publiques et droits de l'homme, op. ctt., p. 193. 
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\l jU^l- .U "urgence absolue" iiikil i$j\jial\ 5JU- ^ S^U-UJl ^jjjj 
oLyJ-l 4_—jLir o_Jj" ^1 io^i LgJU^4 ^^ {y 5_>Ij»NI t y-w (^JLII ^ <\V<\ 

eLvii twilj .Lai clUi *^>j . I ys\ ,, a" . > -Vl JuPlji ^yiaj SLpIj-« *JLp jj^ LjJ^JT 
OibJl cjL|jJ-Ij (j^iLJ.1 j-X-C'L* cSjIjWI <JL>- Jj-Jaj *j-~« ( __ s — J^iil iJjJLil ^fJL**-* 

jiS"! iJbiLv-Vl <_»j^ i.^ ^y-J^iJl iJjjJl ^JU^ f lit \ 1 U {y> IjUpIj 

j^ i-ij^JaJl ij IflL-Pi SjJiLi iSjjj-^> y* Lc *jii ol ejta^l *4^r jy*i SjjiaJl 

«:.,u7 Ijj j-^aJU d)L JJUJI x;Jl2JI Jill f Lj>-1 <y ^1 J*a? J 5j_^aJl »!*> d)L JJ 
■JJLl: k*jjJ*> NUpI Oj^pI i d _ r liJl c!a ^""acj "necessity fait loi" <ij_pUJl 
,_,» o^Jijj U li| ikLJl JL»-«.i^)l ^y (_ilj>J*b/l <— «_«j iilalj j^jJ ^yil JU_pS/I 

iJjjlaJl jiljj (_JJL« LS «*JjA]| aJ_jJJI ,j~1>«-« <^-jlj JLa* i_£JUS *~«j . AjiUJI iJj^kJl 

fm f-l_)Jl J-*"-" j^^-^l 1w-*<Uj iS Ju 'J ' (J-«^4Jl 'j-^Lr-" ^j "iilij ^'(i^-jJaJi 
t (jj^llSl aJu ^Js- *-L) j^UaJl jljill L>w t^J-f (t^>«J ^jS^ 4-Sbil— Nl i-Jjjyi 

y <£\ZzJ^\ "^s-j^\ f ly^-L» Sjl^l L^r f\yl\ ^^w-LxJl yljj ^jlp -Up jlsIj 

. (Y) i.iUJl isP^iJl jiljj ^ Op UU- 

jjj t'Thabilitation legislative" ^yu^-fcJI j.i^iJI :(JjMO 



(Gilles Lcbrcton op. cit , p. 194. : j£\) 
Gilles Lcbreton op cit., p. 193 : J&\ (Y) 



00"\ 



^/a^-ji Ol Ollj-JJ j>>»j ZiUl o JLfl LsJpj jj-^^l jjjl^-jlJI ^ VA Sjlil 4_dp 

^ n n\l\ JJ j^_-Jj < "£tat de siege" i-^i^OI flS^I :(<-JLJI) 

uy ,_ylp v-lr^' (ij5LjJl 01 j-uJI JaiL i!>Ul ^j-^J Cj^~ >^&j ' Vb^y 

-15Cp-V( c5 >-« jll.1 Jij . "Etat de siege militaire" ijC-jJI Vj^ 1 f 1&-Vl 
SJU-I oJL» c-~»_*-j j>S^-\ jt <^>-^l ^Nl •k-i-f *j>-» J*-*! ls^ M>^' 
01 4 fJ-il br ?w>ljj . "Etat de siege politique" ^L—L-Jl 5-JjjJl *lSo-\/l; 

jiaiJ-l Jj^J, jJLrj Lfi^S i^LuJl <UJj*Jl /»lio- Si I t_i>U*j t j^jSL^xJI OIjJjJI x^> 

t Lfj^Lo ju JLjJ ^j^»«-" iIjJl^ ^i iJUJJI i-JjJ*-! Co«ij pIj-j Vj - ^ ij^ V^H 1 ' 

' lO**J JjL«jj . ^jU-lj JWjJl ^S/l Jp i&Ull Sjj^ 4-^-lji cLU ij 



"pnvatiser" \«aJ*»#2~\i * LilU 3L._jSUJJ ^y^-ji N ^A^ ^ >Jjj X y^jb ^j^yiJlj jl^ jJU* ( ^ ) 
Olivier Duhamel, yves Meny, op. cit„ p. 789 

fc- i-;^ 1 i-lL«Jl v>-lj ^ ^ i Si- Jji\ UUJI uj^I v-Lc SjijJl f IS^-Vl cJb! jljj (Y) 
Rivero, op. ciL, p 258 : ^1 (V> 

oov 



i]jji\ oL^ y* JU-I ^.j-^l jk>JJ ,y>y^J i&- <ii!ij c i'^LJl Lgj ji ^1 

( _ r Jj JUcJO aJLJ-I aJlA ^J . 4jjjJL~ujJl o>L*Jl oL^. i^ll ^ iL^il JajJI 
tT^JJ ^'jJjJl crA> £* JJ*-"^ i-ijjJaJl «JJ" Lj-o-^ (j^l jnrilJ-=Jl ^uj-S-o-^l 
■ lSjj 1 -*'''-^ ^r-^' i_r^-> f*° L ^*^J rj-r-^ u-*"^"-" lT^JJ S~i»_pl «L*-«jM 

. jj^uJUl a 4JL L«-»2>s^ OUjJI jZjuj . \Q~ og C «bjjX**JUl oLw. ^ jll *Li JjLjj 

r ^ jiUJl 0_JL5JI illi-l • I* f& Jij 1 "fitat d'urgence" yjljkll JtfU- 



. (Rivero, op. cit., p.254) . Uj»«~j 
*JJ jo-jj i^JLil J_>*oi Jl _/*«JJ /Jj t J jNl t oy jU- Jl yU-l ol* *-htI>-* J ^-SUJl ^- jjj ( Y ) 
J^L^I Jp LLLu" fj-I^JL. ^ J jVl ►jJL-l ^ Jl yJUl Oi; JJi ' > ^ ° A j_^-.a j\X*>\ J J^iiJl 
!_^Nl I*jSy-l ^) r^-i o^i c^ oi ^' '■** J f ^' ^ <^J-^' VW 4jL 1 \ ^ i i«. L-Jji 
^il Jij . vj» Sl—L. ^1^1 ^ ilS ^jjJl J^^wil ilj 1 »l^l ^T i>^i Ob SJlill *ij_H~i-l ,> 
oL.jVl 5-«^l j-« .y c& jJl oUflUoj^-Vl ijj-eJLl ^-Jj j^. Jl <L-dl Jl iiU-l IJL* 
,^-Jj jU .jij.- \Ao ^ fc-- j-^*— Ji Y y» JjU* ^.jlJ Jl «-j^J i JliJl iiU-l L«! . <-J»_>)l 
J\ii\ iiU-l IJL4J olS dii c p£>A\ IjjjlbJj L-UiJ oJuu f UIL^I OjJLjU .^J v Wi ^j^*-^ 1 
LJiLij cj>^»_j-i Jaj^-ij <~i»jJI i«jVl 5JU- J 4iUaLJ ojj^*4-l ^f-Jj i-ijbr Jw J syl 
J Sjjj-vall L^ 4 J^JL-I jjjj^j j^JJl f>^jJ.I J j^lj • "Rivera, op. cit., p.253" i^ju. 
Ui> ^^4*^1 ^j UiiLi. ^1 _^lJJl ijf J»-^ Oij . L»JUu L.j \ VA ,y t5jjs— aJl O^UJl 
U j_^-jJI y r £ felll Jit; J J^a; i.UJI cjL|>I .j-i .yJlj ^^Jl jji-jJl ,y \ 1 s^ 1 -^ 

JLWI Jij . ilijJl U^ ^1 CjIju^I i jj^-i iSy* i-JIji *i/ *iS/ UJIjJ M ^j>i-jJI ,j-i>J.I 

. i«UJI ^IjjJ-I >i3l^;i <s~U <5jjii; J*—» -i» ^ , -*^'jj i^y*" a] j all ^-i*^ iiIL^ 

. (Gillcs Lebreton, op. cit., p.p. 184,185 : _^l) 

ooA 



5JLj>- Oji Ly}jj<}\ a15o>-'V| *Jb~ VI Silil ^ jtJi; jlS jjjL-ijdl IJLa of <y *ijJ! 
j&\ JjjjJL- Jl ^j^aJl Ol t^Ij L^jj J ^jjJU-JLil ^JUJj ot M} t t£jl>Jl 
L^J* ,_^ iSjsA CjVL>- J»j-»-j JLx^l^J ^ ijjj^ai] ^ l±\\ CjVU-I C-^JaJ 

ol ^i-UJ jj^i -uLi <^jl>]| *JU ^ l& J* ^1 ^ gytii £$ jj j^u- jj| 

^ ckrii ^ ° cjr* _pU<aJl f j~>jil OLs 4 4JU- 5jT J^j . 0) ilU-| a!* ,.,to Jjl, 

oJU Jx olljJl t> ast Ji jj L. L.JJ ^Lp ^1 SJL. tf. Jbp Nl -Uj-Jto ^IjjjJl ^j 
. <JU-I *1*» pLj^I ijJpjJl v«-»jL| Jj- jf oj&M Ljio. ( _ s 1p i_^jijj t sail 

1 Sijj^^iJl oUaLJl il_*j| J *^.j£J-l J>- JLp cwaJ jdl ^ VA saUI ^ 
,y OjJLDl SjS LjJ «J>. ^Ioj iliol L.J&LI cJ^ ^1 VV Silll ^ l^-ilij 

^J-^ 1 l*» V^^^^^l olkUl jjjjj LLJli L-L-I Sjj^l Sjjaj cJb? lil 

{.UkJl iU^ oLJLto Oy OjljiJl y» pbii^l IJLa ^Ul OL? lijj . ^bi^Vl 
i-^^1 ^L—l ja 4^Ji OjljJl II* Op 4 oL.jJ.lj JjJLUl LL>j t aUJI 

Philipp Terneyre, op cit, p. 194. : Jtil ( \ ) 

85-187 Dc du 25 Janvier 1985 Recueil Juns constit. (1959 - 1993), p. 223. 
00<\ 



. ijbi^'yi .jj^ji j 4} ^y* ^jui ^kui oiu 

i^J ,y V l:j ^^ 1 oj^JiJl -u>-lj Ji -ol oaf. t l s_ r A\ jj^aJl JJ U^ li^i 

IgJ jlS* U Jlj LfJLp ( _ r A>J,l Jiljj rtJj \l~j>j£> j\ <_^j-*j *J li^i 1 (j^ijjidl 5JU 

^j jLu ol <^Ip jji-Jdl ^ \l A SjIII cwsi i| i^jlj^l JUU- :U-Jli)l) 

OlS" lijj . 4JUL1 aljj L» jjiJ SJbJl L»jj jLe- S*«^jM <J^j>- i—^utJl ,j~l>«-« l _^f- 
^j . 4J ?-Uij«-I Jjl ^y JbjJ>-l (j-JUJ.1 jjJLp y> i/l ,_y»j-*j "ib^ji w-jiJJI (j-Jj*-* 

OSj . ^jiJl O^Liil Lj3jP ,^1 iJyJl /"15^-Vl iJU- UajI AJU-I alft ^o*j 






it jLjlpL t 5^U_*il ^UijSlI «y aJjjJI UJU^jS jS\ ^-uIjuJI Jlii-L^ ikijll 
J & V J * OjU^j oLkJl li* <>* g>*J <i>4 pJl.^- UjAJL-kfj Ujj^ 
u~^ ^ lM j>s— JJ1 <>• V S SjIM c-^ ij 1 3-ijJI 5 «jVl :(lJtfli)|) 

iJU) LJUJI <1LU ^ ^uiJ ^Ml ^j . oL>b J^U.| iU^ J t ybi^Vl 



Olivier Duhamet et y vcs M«ny; Dictionnaire constitutionnel, Paris, 1 992, p. 786. ( Y ) 



o-n 



-Ll»U_*)I Lj!^J>>r^U -U>j!Iu/_JLN uJDUuaJi 3_fc-U 

2L£L£LuVt utjj&H *_*__» ^^^lui-tf !2L^>2-tl 3_t_u 

1*1^ j II £>^ JLttiUI-Y \ V 

ljut_j ^1 AjjjX«.jdl ijJ-J-l Ui 4 i^i»jj| 4*j_"l jl tSjIjkll 2JU- D^UIj ?m- i JS 

f^o'Lix^Vl <~ijj^\ oJU -Lp-I^* -Up 1«JIpIj* gj_UI JLp 

_ij>Jl <_■! J J_U-j V |JL>-1 o! ^1 . oLjJ-lj <ij_4_J-l f IjJl^-Ij bjUti\ 
Ujijj j^Jl olIl,»../alLt . (JjJLUj __jLpjJ-I l jIp ij*i ^-si»jj y ro m . " A-Jbii^Nl 

4 i-SUi^w-^l _ij_^_Jl ,_-» L$jLL jJaJ V ioUJl .-Jj^i-Jl ,__» 4jj_^U-JL)| ij-PjJtJl 

J Us jiS\ jJlj JaJJS ^jA\ f UJl f 0kJl JL* 4-iiU_Ll -_^*1 ON i dJLiN j 

aU^JI oUly> ^ ojljJl J^>«j L«r i ipUJl i_ijj__ll ,__* L$_p a-SLsi— VI uij^l 

. oIj_^-Ij <ij£J-l (juj a^j ojlj-il jUsJ ^ji L>-lj l_^l a^Ip 4>Jl s a*S' /»Ull 

^j ~_. ij^A Jlp _ r sa_5 i jj_-.jJI ,>• \ • A S-iLJJ Ui. jyu^i-Jl o^j-Jl _iI f JJj" U-i 1-j -tf j ( *\ ) 
^-o^s-J jJLj ,y. tiiljI^wJJl »j> JJ-«_J d)l OjJ L)_>JLi Oljljj jU-o^ ,y»l .. n-a -*.! ijjj-fr— i"l 



Ltf UUaJ A-xjl (jjiJ-lj 4,,.,../? ^wJtJl 4jjJ-I (jip ^>^l OjSJ t (iilS ^jip *Lj 

Jlp 5_;bt^-Vl uij^l ^-Jl" (^wL. ii^u gj-s*jll IJL» ^f-J^j . ( ^<Libii*/yi 
<jL2jI JLp ^jkj tSjIjWI ^IjlsJ ^U-l ^UJ! ol J} J/tfl J^kJI c~Ai 

(Wojlll) Jlk.)f I j^i-jJl Ol ^L-l ^ ciilij i ijji-uJl JLcljJlU t _ ? iLi^ 
*-^£i 01 oljljJLil ft-LgJ jL>-I ijjj t d)jjLSJl Sji LjJ oljlji jIjl^ \> ?**-*» <^r~ 

( ji\ Ljtjj££}\ SwLeUJl (1)1 (j^j^J LgJl ijJaill si* l. -juj . jjlw-jJI cjiJU»j UJkJ 

^ jJj; «l'emergenza)) j^jljJaJI 5JU- ol ^Jj, c ; .*o JLii c iJliJI i^JiJI Ul 
5j^kJl ol* ji^uJj 4t5jljkJI ti\J~ "<Mji^\ Js-\yS\ (^U ajjjX^jJI h\»J\ Jiw- 
^1 J^lj*Jl ^Ijj 01 i-j-^o ^yi^Jl JUpI jJLp 4jjjj^jJI 4jU_j*I ol ,j-<L-l ^ 
i Jbj^Jl SjSb ^ J^u ol jk* N tli^l oV \ gj£&\ £j>j JJJ* £^Sll lg jit 
^IkJl £. «proprtionnde» ij*-^ Oj5i olj i «j-tiJI tJjjt ^ly ol <->>o Jj 
ij^^i «Jl^J aJUsj^I ajjj^jlSI 5_*5^>«i\ ojU^I Jij . *5lj3l tJj_^ c£:>UJl jJ> 
i^-j-^i-l y>ljJi)l sUl^j £-»l_pl *-»j^ Ol «u-» cjjji \ W[ k^> LfJ *5^- ,J 



76 - 77 Dc du 12 Janvier 1977, Recueil juris constit (1959 - 1993), p. 47. ( \) 

Jean-Jacques Pardini, op , p. 280-294. : J^\ (Y) 



^dJ iJulLdl JjL^l J j$ yjljkl I i!U- o! Jl Sillsll IJfeJI c~aSj 

1.1* ^ji^j . jj^-^jJIj gjj*zi\ (ju 5S^L*JI ,_^i>sj ,_jIp j»j-Sj LjiSUj <, 4jjjJl^.jJ| 

,p»j t^ 5, 5jj_^— >-Ji j£>L*ll j— «iJ <_yU- J^jj cJy'l oli ,y lf£Ij . 5jj_^jlJ| 
,Js-j . AjiLJl kJjjkJl ^ ^yidl <^S\J L.jup JU-I <ULe OjSj U^> sjl>- Jif 
*M< jJI ^ AJUl j;— iJL> l y^J 1$ J jJaJl <JU- <l)i Aj^aJl 6JLa ^jJ 4 ,j"L-iSl I I JL* 
lSj^-^jJI j^LaJI JjSo iyaJl oi_$J Liijj . j_^_oijJJ «superextensive» 

kjjyi^ijS\ i y3j */d \ j^^Ja d\ ^L^l (jlp iyaill 6Ji* ojlaijI jJj . (_5jjx^ijiJ! 

J^fcO SJUM *^ff yAP- fjC> yaJl (_^iij l^>-y> jJ\*jtj JL^-j^o pr-jil Jwaio (1)1 *—>*J 

^> ^l>j If jyu*^}\ j~J£ d)I ^1 iiU^^f Li Ijla t S^SoJ.1 ( _ s )Lp ^jjjJ.1 ^IjxJI 
aJU- ^ t5jsJ-l oNL?- ^i wiAJLJl *jjJ-Li ^-LJ.1 j^ Ji ^iUJl jjp auj-^I 

L_illi«j ^>cj ^jip SjiL«Jl ^i> (jj^aJL! LJLi jj j^»hJL!| ^>^^aj ^j-*J (1)1 J ' t5j'^^' 

.iiJLSi^ 

i^k-L^> ^jl^jj . jjiujjdl 1 ,^», > ij ^1 oLijJ-lj 3^J-I L^ip j-ju ^1 (^aII 

^aJL$u -^S i L$>*IJj iL*j»*ll A^-jSJl iaJLU «Jl_jJl (1>L ">^jls «Ruggeri» iiyaJl aJlfc 



Jean-Jacques Pardini, op., p. 289-294. : j&l ( ^ ) 



■jlfi i dJJi ^ pUjj . tSjIjkJl ills- ,j til j\ ^MflJ jd\j i*jUJl ?JUal.! ^u 
aJL» L^lp _^-jO (jJl 5*-jL«N| cLl-kdl ^yajd ,_j1**j 01 ^-~=*i "Suj^-jJl <u5^«i1 

^1 iJU.il isJj^\ iJU-j t *JjjJJ ^ U* jl^^-V jjj^3 Jk> t5jk; ^1 UiUl 
5JU>- ^« J j * I $>yJl <1) I; Jlij t **j>JlI <>L»o jl*3 *il <L-~oj i^x-o cjUUo* { j^i 

V 4*jijil Aj JtoJl illii 4 J^jljiaJl *JL>- ^^ (jo jjjo-Xll li* ^L-I (JL&j . oLLUl 

5jL*^ jL ( \ Y ^j j^y-l) ^ 'MY &*- A-Jlk>Vl ijji-oJI <^>JlI c~vai oij 
<ij-i*-Lj ^L-JLLi.LfiiL,^- Jj>-1 ^ _ >m,-uj Lc t^g^^S/l 4jjj_x_*«jJ| A-^ill ^ 

Ujj J cJjl Ji L^,Lil sJLgj 4jj_^jJl ioJUJtl (1)1 **J\ J\j Jlij . 4^va»«JtJl 
4jjjX«0 ^ Jvaiu tr *US' Ujji {y> ^JsA 4_«J iJjjJl Cjli-A ^y Lie &J* Ljis«jJ 

Ls* £j*tf i >rjj Jji; jJI SjSUSI Jj-5 iiU-l si* ^ ( ^r *il JJj . oLuyLJl 
. h) <P^*>^ ^ ^jjJl ^Ui; iUJ- »>>UI f Uj ^jljiaJl <JL>. j^ <ui JU-l ^-jill 

iU^. o! Jl* > <\AY iu- ^^Jl (^jj^uJI .jJUJ.1 JL^I L5 uil lift J>j 
fk u^^l uii J--^JI d)l JL& \ <\Ao ix^. (j-Jjiil ^jjju-jl)! ^JUJ.1 JlsIj 



Jean-Jacques Pardini, op„ p. 280-294. :Jai\(\) 

Decision no. 82-141/ DC du 27 Juillet 1982, "Communication audiovisuelle", Rcc. p. 48. ( Y) 



olo 



• 0) oL>l jlU iobJl JL-jLlI oU-^ ^ ^ i^ oL^ J VI jJjj 
kjjr*> ^\yj \sJJ»U kjj^> <i»\y Ok £j-^" -t*-ji V -uK^Vl *Sljj 

<W cs» ^ J*^ ^ i>*4 ^ ^ JU«d>l *i«JI J^t flail IJL» Jj . Si.jjs-.jJl 
^ jl temporaire bJy LujJtJ ^jji^jJl 4U5UJJ l^J oJUil ^Jl oVU-l 
iJjjJiJl oLiks^ ^JLsJ L?-jJJ c~«Lil JJ S_»£>d,| ol extraordinaire ^Lp 
OLaLj SJbis^Vl iJjjyi oUJUcj jl III Ujk ^yjJI J^Uj «iljJU t <Y) iJbis^M 
V ^1 aJU&VI jl iajil JipljiJl *>jjJ^ ^L-l 0U-.J4 U^jV s UuL.i Ijji 
o^£ I5jIjW £?b «J^ ' .p^l 1*1* (jJ-^j • SjiL^ jpIjj ^asl Ju^s." ul jj^ 
o^ t^* ^jjh— -^1 oUU_*aJl aUpU JU-ji; J} ^ijj ol *LjU_*JI ijj^LJl ^ 
oj>Jl Oy ijj-i—jdl 4_^5UJ,1 Ajj-si ^JUI ^Ldl JjO ^^^ Jlj_>-Vl 
OLT li^i . oj>Jl Ju* i^-lji Co -idl J}U ^ JjiUJl JiuUI j>jj LsbJ£-.Vl 
jjJill J*i)| aj j^ (_£ JJI tyuj-sidl (j^aJl _^pI t UwMjj ly>Ui Lj—UsJl *Jlp 
uu JjJLaJl j. UaJl J^b jljjJl dl+Z^v t_— bsJlj ajjj^aili . ^jj^Mi j^i- 

LfSbspl £j* ajjjS-jJI S*5^J.I cj^ jJ j . i.UJl S>JUall Okj ^kj^'j (3j>aJ-l 
t CjIjjJ-Ij (ijaJ-L. ^-Lilj 5_-UJl i>JLall ^yva-2: L.JUP (_5jjJ^jJ| jLxil I Jl^J 
hjj** js* ^5* Ifi A-jSh^isll Jj^cj V ^Lj>>-j (1)L-J)/I i3jaj>- d)I ubjvo L> cJUi 
ja^j ^s- ijj>A} I jjUiSii *j_jJLsll OlS" j^i t UjLspI L^J a^pL*!*-! z-*-\~ - LjJi 

. ( 'jjS-ijJU UiUx-« IJLp i i£jjj+s> j^ <i*>«J 



Decision no. 82-1 87/ DC "Etat d'urgencc en Nouvelle - calddonie". ( \ ) 

Jean-Jacques Pardini, op., p. 293. : J&\ ( Y ) 

. A. Pisancschi JUaj^l -Oiii) Y ^U ,j jLit ai j 

. l4j jji«<jl ijlLai ^Aii-J iAJIji_«aiJl i \^^Vi^i _;;»";■■» ^ ° ,j» U* JjjjI-iA (V) 



^ *Jj jJl UJLkU jJl slllJ UU>-i L^%" *il - Ifj XkJjll >UJ.I i*~kj l«JJL>. 
L> JLsbii-Vl j-jUlJI <y u*j* LaI-^j l ^ J ^ ^ j*-^ 1 ^ SiLi*ll £L»j\ll 

< _ jS JL>-Ijl)I iljjJl ^t jJ^J ,^1 f^ljA-l H^-ljl W^ kjjj** oj& l» ^ «jjj-*JIj 
ij* ^r^ cSj^ i* 51 ^ L 4 jLi ^ iaJ J L*J J-^ 9 a* a i Jjl t_s» ^J 1 ^ Ji ' ur^ 1 -^ 1 j' 

UAWutm ^Jjjlail SUl^ ^JjaJI jUxil -Y \ \ 

L§_*Li ( jLJ,lj t SjJj>t^ Sjii ^ <Lo/l SL^- iJL^i ^jiil ^jhlr.^Vl j^jl^kll iJU- 
LjJLlaXj ^1 .>jaJ-l Jj-^l <_,» i>ti l)1 JLg-*Jl 1-i* ,_^ ^il^ al Jj-li! jyn U*-w-j 
*jlcj ,_y)jA)l i^LaJI c _ 5 *aiJLc LjJip Vj^ 1 cjUI^JVU juii; N ^la: a-^jJI 




.TY^Y^-UJli^iUAl 



o"W 



4_>__>lj iiijiaJ *J,^_£_Jl l^:.,, ^ Of <_->sJ tij_^JaJl oJL* ^ <3-ji*J,| JLfl :_._.. Vi 

_lji j/I iijJ->- Jj>- ^j-**- _S1 (_-*-_*__ j I gSjJ^ j ^ i_a._ . . « J ,j\ l-JL^-J SiJbtaj 

« JL-UVU JjiM Jl -^ Ot jy~i V aJ 1 -£-- , ^1 j-ji ^1 o-i* O^i t uiUi ^j 

jl^ji u> ^ \ a j \ i j ^ o j \ \ _, y j \ Mj v j n _ijU ^ LjJLp ^^ai 

^ jj-l iU*j IfljJl «JUli_7 Of i]ja V- jj*_ V «jl J i ( Y /* fclU) JjJl 
f J_p .y jJ-lj t (V S_UI) ^JLujJJ £j-£J-l (»JLp ^ Jj-lj i (*l SiUl) oUi-1 
j^ Ob»j>-U jj^jjcJl *JUp ^ jJ-lj) 4 (A «_lil) 4j_j-_*J1j Jli^i^j^U *-j___jL| 
<~*j?J fj*aJ-\ *JLp ^ ji-lj <.(W o_U,l) OjjJJI Jb-I _(JUj aJLp <«--~«j kjJ-l 

t ( \ n Sill!) mJjjUUI w*"-^^ ol^Vl <_i jJ-ij t ( \ o :_Ul) oLjJbJl OjJtf 

. ilLjJIj SJJLdlj ^,5^1)1 «ijj>-J 

jjJUaJ 01 Jas-^Ajj . A-JUti,,*^! _ij jlaJl ,y ol^J-lj tijJU-l SjUj-j i 4_»LJl 
«^ t OjjUJI SjJ ^ aJUjjo 4-wwjLw-JIj 3J oil J jXsJLI j_Jj jJI .13 *JI ,___:, j___* 

3jjj_^jJ| A-^jJli . jji_*_Jl AjJb- ^ j»JLj JLfjJl lJUb J_p|j3 * l_r^-l tl>i SUi^ 
4_«Ldl OnJw-U 4jL>-?- (ju t_jjJJg.ll Ojlj-Jl J5Ll Jb J_£ ^ U M\-Ji\ LfjL^>jj 
_yaJ ^1 rt-JLJl «_jlbi_« j^^ji t A-jLjii-j'b/l OjjJill ,_,» CjLjjJ-Ij (jj-2J-l h^^J 

jLil Uj . <UL*Jl i>JLyall ^ j\ 4 cjLjJ-Ij <3j*^-I _j» cJic ^Ij*- jjiy.jJl I^JLp 
4-jL±^NI _^lJidJ jjj^j V ciji>- &* i^L-Jlj iJjdl ^jioJJ ^jJJI JLgjJI <J 
5jL_>- *j» ujji-dl Ojljxll *\jt\ --* j^^^l ^'y ^^-^j v^ y ' 4 ^4! _**^"^ 

.fUl f l__JI 

I4J SjjSil jjjIaUlj ^LiiluiVI v-sj^l uju ouuluJI jj___-Y Y • 



Philippe Temeyre, op. cit., 200. < ^ ) 

o^A 



. ^jSwoJl »l.,aS.lJ oUaJLJl j^flju rc^> j\ itj-lJl olkJLi 4jj2j ( \ ) 

. «JU-_p jjoc, £xwdljt pUSJI Jl *l*cWl JILJ <y jJ-1 (r) 

s>iUi uai ^i>ij c vUj>i ^ jiai j^-uji ybu >su jl.jl^=ji ^iji 



Cherif Bassiouni, op. cit, p. 1 1 5. ( \ ) 



dla Jp i_J^j aJij t jt-g_« (^jjjL-ii (1)1. ■> _. / > S^I^Jl J^I Oi /»JLaJ LwJ Lo 
!*l^l J^l Ol MJil jiSjJj . iJbVl cj\J\> jUjlj U Ljju t fc*** «JbJ oUL^I 

Lolas' ^1 i.UJ| oL_^l JJa*J Ol (^j-s^il iijJJl ^J^. 05*1 USC* . *i*J ^ 
t-»L«i )ll jJu c-^ jJ*>- ^ UiJ^j La t_^-,^ jjj| oLy- f l_^>-l t)l -^^j 

Vjj t If-f jU-j Lf^U-j CjL^M j ,./».»- iJj Jail culls' L-<fo *.Uai]L» . *L<aJt5i 



.AT^Yi 

0V« 



JJauJ V Ljlbil-^l (_i_JsJl O^i t iSj^ »J-i*iJ • *-SliS=— Nl i-ij^iiJl ilk. c*s£ 

SiUl) iijjJJ rti^-l ^U-I o^LSJl SiL_wi <ji j^ cg^.-srtll jj^—aJI 4_Jj& jwaJ L« 

eXe- ljl*-J jl O j - o-A .* j+*->„ \a^S rt^AJ t -Lpjj-JLlI (_$! OjJLaJl »^vv« . (*\ t 
JS £JLiOt yJp o-^ ^1 jjj^. jJI ^ V \ feUl J ^i SI* JU* aJj 

JpOUJi-^JJ KJjjUJl -uJilt (jJJl 4^1 Jp-uSiLc-i^l j| *ijLC4P%i 

ls^ 1 ^JX-*-^ 1 lt^J ^Ij'y J& -^Lij (ij-.-ail JUjjJl jjJ^u- ^jU JLij 
Oljl^i oift iUJl dL* 4 Silil «Ia Jl GbiJ OjJLstf Oj I4J Oj*JaU Oljljjtll 

. taUl oj>il Sj^ill iJ^UJl OpI^JI J} ,L>dNl jW-l 
Sjj^l ,y U jU5 Up jiu*l L. just Jl ^1 IJLa J l*S^\ c~~* jSj 

: ^ «*S Otfjf ylj* VJ fJ i- V ,5jb>l jl>U ^ 

• <>• j"j f ^1 • 5 '% Ls^^- (**-->■ ^^ ^^* <^^i ^- ^ 

^j*i u j*j * sjjj-^i <i ^^ l- J* Jbjj ^j us>. UjN ji^i OjS^ ol.r 



0V\ 



£• o^S^i iS^ kjj**±-\ o~fj JJ t> o^Lr*^ Jl (vM ^jVl Olio) 
-ckL, f LU^,I ^ iL^Nl jl t <Y) JJ i^.jdl JjjUi jaLaII jl^l Js, c l^u^r 

k~, yV* YY* £jjli LLJ1 Ajjb^l *-»5UJj ojlsI tyjl^l »Uu iJUdjj 

LfcJpl^. <ytj l^ut SjUJ- oj:AJl oUI^I ^Ull l^Uijj Uj_^jJ Ui_, 
0-" ^ ^^L? J>j^\ f UJI f lkJl Jip OljJoJIj ^Jbdl ^ l4**as- ***-j 

. lfu!sL.j SJjjdl ^.Sf iU*. aJjUJI JjjlaJI isr-ljj" ^1 olkLJL) SjjsU 

^ Uai y> Jj i Ulk* 1*11* ^J i$j\jLi\ ^UoJ ol 5j_jjJl ^J^. JtfT -Aij i IJL» 
ojJ>- *^>jj o>lSU-ij <Jj-^»T OjjLiJI OUj «uuLul jji^jdl ^y^jl OjjUJ iuj>\p- 

i ij-U-l aJLfc I jjl»t* CjMj^-^j j-jlJ^I ^ i>^ U 015" *^Lj iajlj-^illj ijjJ-\ 
•. ^ ^jji. 7S% tyj, J ISct^iX 5 jb>l SiaL- ^^Jl iJjjJI .jj^. ^-Jljij ( \ ) 
*ll»- v--j tAi> op^sJI TjuI Lib ,-ij^Jl L^Jlp Jj*i-j iLJ *;! JLc JJJl 5jb>l f ai" Cil (y) 

(Heyrids, Lc Juin 1918 et Dames dol et laurcnt lc 28 Ffivrier 191%) (Olivier Duhamelet 
Yues M6ny, Dictionnaire constitutionncl, op ciL, p.790). 

:>JI(Y) 
Jean Gicquel, Les 6tats de necessity Droit constitutionncl et droits de l'homme, Rapports 
francais, op. cit„ p. 184. 

OVY 



L»UJu .j£o Lo-g.J «L>.j ..k.1 «^A>U pUsj jA «JLpIjJ O^jUuI f-^JJ 4--i Lmi I Jj~vnJlll 

OjiUll ja Uju-. tijl^i 5JU>- *ljs»-l JLc S*sUJI <kLJU AJyJ.1 oU>Ua^1 

^jj» SiaLJl dill oLs^Uo^l CJlS' lijj t « jjla£ ^ I4J J~«> }U Ljilliu Oi* l5-^l 
tiDS 0^» 4 O-Ji 4jJL oU> Ltf>-I IfiL* l» j\j* ,J^J L§J ajyiil jjul^l Ailj 

<iJLJL?- ^jj j* aUsu dy>^i ^ ^j^- i-SUaJLJl Ailijil Lj-^Lp «w*>t— Jj Oi j^J ^il 

{y> 4J C**--Jj a] *-s*Lp a jlisu" /»Uaj ^ylj OjjLSil a-H-Jb (_£jjJL~0 *UiJ aL>j_/oj 

^bil Ji5J ^i 5Jl«_ill 5jL5 Jl Uj^p Ojj (j* (-La-ill ^liji <•. ±l>\j*£ j\ ajJIs- 

|»Usu JSCJj ^aL-. djJUU ^jJ&J i»L*Jl j^JL>^>- jHf! ^Jjj ^ ■ w -y. kl l (i^ijl?- 

. ^4J>jj£l\ Ajijjl^JLll «AjJb- 

. *-Uoa!I l>\ij {j& rj>£j oiL*Jl JUpI 
c JLslJLl ^WjO" <> uSUdl OLyaJl Jb ^^aii yjljUl djJUS Jtft oij 

^ u y sij * pij Uj jujl yjuiij OjiUJi iIa &. \jji> r s^ai 0^5 ( \ ) 

Oj-Aj f JJL <-~Uaj rt-UaJl Uj£>j . 41* ryii 01 Oj^ ojjJUo «jjlj y» L.jj Ojj^ 

S&j 4 jJkJl gjs ^> \j>ji ji* L^ji. J^U u,. jIjJj jJkJl ^ US^il 

r 1 ^ i *-«»->- Jt>U- £l»ll jlji JU- ^jJaj 6t <L>U\ ljAil\ ^J aJLp ^j-Mail 
^ Wl jdjj o^» l*l» • 4-H j^l OPji! ^L^LI j! jl^ill jjju^ ^U ^. Ujj 

<$jj» ^jU ^ u^ ^ap s_*rf. J:^ ^y.! Sjib Jl ^AkJi j->-T jijUi ju 



. WA^Ul 



JI^SlI £z*-3r ^j ■ ^LiJl V^J' *^~' a "^* (j* ^»5v>cil jb* t>j^ij b>* J-***^' 

. *JJaJl (j^a*j ^i->^ 

J oLlJi^U jjJ.1 *1&I jl VUPjj^a (iJLP ^ Lu! Jle JlfcpVI y>\ y JUa^ t^JJl - 
J./i aTj jiLjJI ^ UaJlj ^ySfl JL* mJjjL*. JLp JjMoJI jJIjJ ^ JLp jl JiJLjJ.1 

\ 1AY iuJ o • »3j OjJLaJL JjLjJ.1 ££jbJaJl O^U ,y> Y /*\ Sj>lll c^aJ (Y) 

IJLh f IS^V LU» jJUaJ ^1 ^IjbU ujAJLwil ,_> JU-i J ^uilt jj?<i 4iT J* 

jA {J* JLlio ol <*JLp ^j^LoJLI Oj^oj - _x"lj Vl «1* J oJbxll j^ljjL-lj O^LSJl 
^ Lojj (ju^ J^ -uAJaj J JvSjSj <1)T Jp isAi#J.I SJjJlJI ,y\ i*&*i (j-^J-l 

• b> o"*^ a* £}?y 1 uy^b ' p-^ C-^ 

jijj dp ^Jsu ,J U IJLiU U&JLI j|^ Oj£y jHfiil ^p dJjil ^IjiVli bb* 
-^fil Jl &j*JLI A^^Jl cJISj ajjJUo ^jlj (y L>jj yt* 5*m^>- J!>^>- iisMjJl 

Sjib Jl <>*kJI J^l ilU-l oJL* J £)»!! jly > U^loJI ^Jj ^ lib 
i— -*>■ j!>L>- <ui J.srt,.aj ol Jp « JL2J «i;lj ,^» L«jj jJLp i^^>- Jt5L>- tij^-l 
i*S^ll jlji O^j i by ^1 ^ ^l»l ui~" ^b ^^V 1 CP U ^ U -« -^ 
^JLfa Ot *JJaJ ^j jl 0j5^ Jljj^Nl ^*^- Jj • iLiJI v^b ^L^ 1 '■** <J 
. -ikJl ^j fej\3 {j* L.jj OjJ^ (^^1 UJ^ JbJbj- j»iitai 






oVi 



tfU- olio) ^oAUnyj O^UJl ^ Ij^r salili I4JI jLiil oljlyiMj 

Oji 0_^UJl IJLa JU- LiJJJbj . Ajjj^jU j^-jj y JjX^IJ Lpu^a>-lj (c5jl_^») 

JL-sflirJLlI ajjJ-I (JUaJ L-i cjjIIj J-Si t ixsfliil <u5UJJ cjULw? ^J, ^ .jJLj 
\ <\0A £jJ ^ 1Y j^»j (ij-zsil Oj^UJl y o^LJl Salll C**aJ JLii . flijJl Js-j 

rv ^j djiUJly HA1 iiJ 1 • ,Jj D^UJL JjuJ.Ij tsjIjLJI UL>. oLi J 

Jlp\^ay^Jo» ^jjo^uiij m^^m^^u}^ \<wy;lj 

. ( \ I \" ailll) Ljj ^-^wil oLji*Jl JuiJ j 
*U- JLii t O^LaJl Up ^ L. IJL* J£jljUl *)Lp- ,_,» AiJaJ k-oHjJl /»LJl jV^I 



jj| jj iliul J»- l^xic iJLidl ikLJ! jysUoi^l aju-jj t L#JjT : o^ll^t !jlp jji villi ,_££■ Jiij ( ^ ) 



0V0 



*-_««>- L^j>»i*i J-JL>«jJI ^ oiLsJl ijLJl <kJLu j^jljlaJl OjJli *_w*j LuS" 
rtj|jj>- iJL>-J ikL- <t_«LJLs pyJL j^o jl ijj_^j_«JL| ^j-^Jj j^jljlaJl OjJli Jj^-j 



Sj jlUI pJlji-lj tJjIjU «J^U f 1&-V UJ> jJUo: ^1 j-l jbU uvAJUJJ Jp JU-I ,_> ^yxJUl 

.O/ntSiUD^ijVi.JU.y 
yj ji ,yl usu^j , u^J-i *Jj-jJi ^ *■*£**>■ ,y> tsji>" ^^ «y V 1 ^ 1 p-* 1 ^ -^l- Y 

. ( \ /V Silll) oli. 
j-tL ilil *jj_j^_«JL-I ^^J^J »L£lJ Jjjm '}[ i L»£>«J,I J^iJ u* ^jSLjJI j^oiJL ^yjj^xJl . 1" 
La jl i^iJ iJj ,y L*JLil oljjll J»L-*» ^ .jollj ^Li ^ oJjJLI iJjJJl ^1 o^ib jXii 

.(i/VfeUDiaUII 

• W^" j-1 J *y.H-+l ^J U> u^- cr 11 ^W^ 1 iJlJ - 1 

. (A SiUl) i.UI iLJl iLfetf liUI iUl ►Up! Jp-T 
^JUi jdl r J4_ v JL.| ijjJl ,yf ^ Uw Jl J-^j Ol oLL. f ^i jl jl ij^*^! u^J jya- * 

jiUJl i^-JI f ISi-Vl ijJli ^- 1 5*111) ^-T ^U ^ jt oLyJl 0j3li J Lfcip ,_^^l 
.(\<\V' fc-Jo^jOjilijIjiJlj^-^lj \1Tlt-JYo r ijOj;ljJli 
f Ljj-^I o>Jj J^J^I ^LiJj *l ilyJ.1 oUaLJl ^jor « JJipJI ^ i-Ull U~l! Ojf.. V 

1 (y J l>ll>lS 1 >.Y/>'SiUil) 



OVn 



J c!jJl£ Oj ^1 oUaJUdl <ju O j!jj i^JLH _H-« 4 CjUj^JJ ^^JtaJl ^jU-l 
i.a.j.a.11 CjB t£iLJ.I (J^V ll&J JJ-*-* - -^ I j j<i ?i^> ^1 tS)\jj^-\ jju 4JUjt-« t-»J_^» 

IJLa Ju- ^j-^. ol Jj->m Nj . fojIjiaJl iJL>- «d>-l ^ cJLpI (^JUl JU-IjJI 

• jj^—^Jl LW* (j^J lSj^' t^W-* (J^^ J**"' i>° J' C5.T 5 *"' °^j^ i-wjU <y 
t^i 4~s<a>»-lJl <djJ-l i-V (^* <^»^-« ^* Lff ry>~l\ oUU-saII jJJL jl*£i AJuJ.li 

■ tSj*^ J* U***J ij^IjVl pLLpIj 1 iU-l i#\J\ 
aJU- d^l j^Le f'bj oaiJl ,^1 oljIjiJI Jb-I olio ^j^all iijjdl ,jJL»^ u*»i 

SiUU iLL5il) ^^all jj^,x\\ tf V £ SiUJJ Ui» ^bftL-| JjIaS" 4^ jJl OjSf I 
V JLs- ^k>- jiljij 1>j^> £j\JjjS\ aJu iUwl Ol (JJ (^j-iJl jj^-Jdl ^ ^ 1 
*JU- ^LiJ JjVl j5"_pi (^jt^J dUJjj ; J>8- M J,i ^ iJLxi Jj ^ jl t Jl j Jta>. 
oUtf^lL t (^y Sllj aUsJI iJ^j j/rU-» (^-w»- ^k>. diLft OjSo Ol ^Oj) Sjjj-^Jl 
Lf*JJlJ J&, 0l5j JaS-l IJLa ^ Jj oX^ji\ il~*j}\ Q,J oljl^l fl JL* Ol Jl 
; Jliil J^, Jlp Lj^j . iiUJl cJj^JJ Sj^il iJ^UJl jlpI^I JJ *L»wWl 

ifjLi iL^ oLto ^ ^va iU rr ^j d^jujij ^^ji ix^ji\ iu>. olio 

y ^1 iU^ olio \ <\ A • SiJ 1 e j»ij o^UJlj ^Uas-NI f }LJlj aJL^IjJI 
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OVV 






.A^^Y« f JJ(viJM)8L■wu\UY^«. J il^^^ 4 > tf jbyl^uaJl^^». J Il;l(^) 

oVA 



jlJI 

A k-«l__>jJl f-_j_si>j— • ^ 

A iobJl 4>JUailj CjLj_^-Ij 

H (_jjlUll OjljJI iijlJ^-1 ^ Sjjj^jJI 5*py!Jl jji V 

\ V A_«ljJl <L>«l*ailj CjLjJ-Ij JjiJ-l 

\ <\ <^*_Ji ak^- o 

YV tuLjJ-lj cij-2J-l 5jU-?-j oLj_jjjJI jjjLi *\ 

Y £ ^>b t5y>-JU V 1 ^ 1 <L>j=— -iH iUJ-l V 

Y O CibjiaJl Ojilij «LlUsU hjj**"^ *-f"J^ ^ 

Y*l oLj-LjJI 

YA 4 JjjJI 2jaj>- \ " 



m 



Y<\ JU*2 U 

n ajLi: ^ y 

h Luiii^ii \r 

To i^jjLli TjlJ, (^j^-jJI ^L-Vi u 

^tiJIJuaii! 

rv ^ n 

VA ^kj-b <3jaJ-I (i-jfe".' ^j-^l -^1 w 

i . ^j^iJl iljiil JjL* V»U ^ A 

i\ gj-Ldi aI^i ju^ u 

a ^^i 

H t5^«ll jy^aii 



oA» 



*A i^^-idli 

« i *Jj^\ fS\Jr\ J VbLl 4>^ f IjsJNl Yt 

°V ^^>**Jlj|»Jlj+lJi^ t >g - risJljji YS 

°^ ^Jl^Ul^ljjl Yn 

*** V^lj^^l^ljVM-l^ljilluuj^l YV 

£JlAJ!£»aall 

V« VM-l^l^^l^.^^^y^bl^llJU- YA 

VV LsLil oW^Vl J^lji LjkL. Y^ 

Vi ijJ«> 

oUlj^llJbJL^iJL^IiUa^ n 

VA tfjl>Jl *Jl>- t> V^-t 

AY (jSjSian&ULifl 

AY i-U s^ H 

Ar tyjJLJUluyMla-L-l^Ull^l YT 

<y ^j-^-j kjj^» **-£$■ ^jiUJi ^Sm OiJ OjijjJi n 
Ar 4jjjjlm.jJi (^aii 



A"\ AjjJ&> l y>j*^\ OjSi ol (I) Vo 

AA S^JIp** 4jx_si>lj ^jfi j-sdJl Oj5o Ol (i_j) V*\ 

<\Y i.Uil jlpIjaII £. A-Jli-I ^_^JI J-15J (jf) rv 

<\o sa_p|_aJl r/\ 

<W ^yidU LLJI Ajjji^JiJl a^SUJl! ^»& V^ 

<\<\ ^Uiljl&^^dLiJl i» 

\ • \ .... ^UJI Ji pU^MI ^ ^bJLl ^Uj| 3kL- ^x, i \ 

dJQJIJx.aiJI 



\ » 3_«Lp SjSo £ Y 

\ * <\ ^UjJIj <^l JLpIjS JIp TjlJLI j-JaJ l> Jr S> 1 1 

\>\ f4 iJU T^.1 a;^L.| OjJUJI 0_£> ^1 (^jl) * o 

U» <J ^rj jl JbjJ-l OjiUJL J^*j jl (LJU) n 



oAY 



\\r LuIi^lJ iv 

\\o j^uU^U^Io^UJIjL^ iA 

\U ^-..U ^Ju^l jjJUJl jujl^ s<\ 

m ^^i ^j^; (Vj!) o ♦ 

nv ujUlji ^j-,* (uu) o^ 

m 5j ! sLJL.i Js p t ^ > HaJi J Jl oy 

m aJ-u»^ 

\T* iuUdl uyl^l yjj £jUJl oi 

w» 5_-M-i 

'iVA oLjiJI JL&j iiUdl uuljiJI o*\ 

WA ijJUJI ^Ui UJUdl OpIjJUI ov 

^n ^.iigjuyiajiuii^t oa 

u» (oUD^ifJi^ijjjiUJiijjujiaJu. o<\ 

^M (oUO^sLjJl^sy-lJUijiUJlOjiUJiau V 

wr i^sjii ,juijjjuuii-.i -n 

U * cijll OjJLJLlI jil W 

cJLUIoLJI 

* • 

^V ju^i 

oAr 



J^yiJuaiJ! 



u<\ 



\o< . . oL^j-ij jjjy-i u+^j ^ie*s\j ( r J >d\ ju ojijji nr 

\ o • . Vj iUl OjljJl JJUd l_~-LJIj ^LpUj^-NI Sjj^I n $ 

^ °V i_~jhLJ|j ijjj^aM ^fX-^jil aj g all "H 

Hi i^-JU^ 

\"W t_— LiJlj Sjjj-s^l ,JLp ajjj^-jlII ijLijJl Tl 

WV Li*Jl ijji- jJI i*£>A\ *U* ^ u-^UxJl jL« V 

WA J JUJI f L.IsljLJ.llj^.jlti u i«_-,lBJI V^ 

\fi>\ ljjj^\ j>6 J\i^\ £j£±\ v>-jJ J*US" jji-JJI VY 

w ^^Jl 

UV U5b-t5^W- v * 



oAS 



Lf>\2ai\j j*J>*jJI 3l^j»l>« ^ 

M<\ L.LpSj5j Vo 

h« ^^ji J**. j*uj iuj^aJi Uj»Vi vn 

^ <U oI3..1tT VY 

Jg^j N ^ U JajL^ J}U- ^ ^M J*_AJ| JbJL^ jl^ VA 



4* * *4 ^V M 






nV JL*+£ VI 

HA J^uUJ ^jlil iU-.)f| A* 

i ,..,rt.^-,t..ll JbJ^I JbJL*£ ^ g^JLUJ IjjjJUJI AkLJl A\ 

*•• f> JU Jl L^-dl 

Y«Y . . . . ^j^l^L^^yljJ^i^^iy^U^l^i^l AY 

Y • ^ ^JJl JjiJ ^p 5JjlJ.I ijjjjLxi /»jlp AT 



oAo 



Y \ Y SuJjitutSb^lu/OHa^jStl 

YU LgjL^U AS 

TU S-^b)" ^Lr"" 0_^-va-« Ao 

YW 5>-ISilj)ll t y f i>II.I J iJI An 

YYY 3_.Lp;L^>U- AV 

Y Y I £tjj£fcJ'lj j[^2flftJl jAjatj ^mi Jlj^f. )* JLc 

YYi Lai AA 

YYO ^LjJ-lj (i^iJ-l 4—jU JUp j^j^^Jl ijJb- A<\ 

YYn ^u^i^L-^Aijj^jdii^Ji <\» 

YY<\ l^t>j^>jl\ iJU^-Jl £U*J-I <U 

YTi Lil £. Jis V ^1 objJbJl W 

YY^ jji*>ijJl /j Lgitpj jJL* ijj>- J.o.t>.«" oLijip ^Y* 

YTA jjX^jJ! ^ ~j-^ ^ ^ JirJ *y objJj> <U 

YTI l^iajgjjfcdtJii^ifi 

iJj_tai A_>_Ma>^i ^ J-So 4jj-IjJI 4_~*a>»-i *^Wj' ^° 

YTA k-^LxJlj Sjj^^-siJl ^jJLp ujLijJi ^^^hj 

Y £ ^ Ajji_*Jl JbjJ-r.1 4jjy>-^Jdl 5_o_-_aJl ^1 

Y*o 4jj1*J| Jbji: ^L* <W 



oAt 



YJA £jA\ u **^iJ^\<JjJ^J\jtj3SiS^ ^ A 

Y*** jjA\ ,ya^iM JLjSbi-l 5JjiJ.I ^j^^ iS-^ ^ 



too 



TO*! jL.4t.G4 

Yon 5JL4-I cjW^VI djJli <>• uiJ^Jl W 

Y o A cjIjjJL*JI o^ilij 4*SbLl oWjj>-)ll O^jIS ^ • ^ 

Y o <\ . SjjLaLl oUljsr->ll J oL,>lj J^Ji^JJ ^UJl j^l \ * Y 

Y 1 » obJI o^Uollj cjLj^J-Ij (ij.SJ-1 

Y*U c5j-^l M^H 

Y "l A iJbLl oUI^)ll Ojilij iyji-jJl Vj^ 1 ^ * ° 

YV^ S^l^l^iJ^Vl 

Y V ^ j^^Jl -uo^i J^ SpIjJI J^t ^ « 1 

OAV 



rvr a^j; \*v 

YV1 S^IJ^Sl^j^i-jJI^-L-Vl \*A 

YVA S^ljJlJ^Tjl^jlloUiljipVl ^ 

YV*l oUiljipNIJ^AjJl U» 

YA« SpI^IJ^Io^ 1U 

YA* 3^thJlJ**.l5ttaJ 

YAS SpI^IJ^IOj^A. UT 

YAV !,ljj| J-/tf ^pjU jjjUl ^ ^r 

YAV VUsLl i.j^J-1 opIjS ,y WjJI J-^l (T) \U 

YAA jSl^loLiVlJLplji^SJLpLSS^IJ^lC^) > ^ o 

YAA Z*\j-J\ J-s^l Jlk; m 

YAA ^^a^c-Ul JlkJI Cij\) \W 

Y<\* J5l^! JlkJl (UU) \U 

Y^Y (*^21;l3^2». 

Y<\Y ^(^uLi^^t^lpJi^Jifi.^ 

Y<\Y oLJ^L. JLAJl iLJI f Ijjdl m 

YW i_jLL*J1 £J\y>j 5Jj^l Hj-'J k-^)" vL—t ^ ^(^ \Y» 

y<u oL?)li ^siy Sijji-j f jip ^Y^ 



OAA 



Y<\V ti^^ll 

r«i ^iJLioj-^ijLUi^yUxJiiUJ.i ur 

r«V ^l^li-j-^UljUp^jUSJUiJliiUi-l m 

r * \ sijby i^ ^»i» t^uts ^sl^sh (^olji . > § 

r^ -cLjkU ir« 

n» jjJUJi u^iJi £• ^Uwii ouJi j-i& m 

r\Y LuiJjLl. uv 

r\i Ll-UjiLj ua 



Vn Gin j«>«-c 

V^ ^UJUI QU..AJU ^jjx^jJI <^i\ m 



oa<\ 



HY C)jiW\lA\^j4JL£a\A]aLJ\ \r« 

m ob^ju ^ j\^s ^Uljji \r\ 

HI ^iUJl 

ha vuloJi oi^ij ijUaiJi ikLJi ^yt 



YTY suio^JiGttjjKyi^toaLiari^u^i 

yty ubti (jj^jji ^i ^UiiJi oLwJi ^n 

YT* L.UJI iLJl ^ JLshJLl ^j^jJI olij ^ jj-i \Xo 

ytv f>**^i SiijU. 4_jujli ^j^jJi ^n 

rn 4-j» ji uuajtfi sjL-ji wv 

^UJIJuaiJI 
r S 1 i^L*2i\ JU^U 3UUTI St .it WW 

m ujbj_^ ^Y'A 

m TjlJ.i m 

ro* ^Laii u^i io-^uii u« 

Voo »1 ..A Sll ^Lsfl.> <\ i \ 

ron JLjLUjJI fcUaJ-l Jl :L_~JL(Njt) UY 

r■^^ ;ui&i £L^i ^ ;l^l (uij) \ir 

HY ^iJbJl^UI^^^SJl^L^l Mi 

Hi oUl UjJI J^LlJ (31L; Uo 



VU 4JLJ&L. U*\ 

VVY i-LJI LLJIiL^- UV 

rVY ^UJL-UUiiJI iJSllij ^« J^aiJl Ijl* UA 

rv I . J\^\ *L£d\ oilLbj uy J-*A5l Tju3l <jjji-^l U-SM \ £ *\ 

rvn ^ijsj'Vi jjuJi u>-^ uj>- ^ju> \o* 

WV ^Ijcj^I jjJto-JL ^U j^ij OT iljS-SI ^JLi \o\ 

TA\ ^UaVl J-i^l ^ Jl^l dlwdl JL*ts \ol 

idlllloJUl 

^lU^Vl <&2*2lj f»U3Vl 

VAO f V^' 4-^jj *&M <«Jij (ju J-^aiJl ^ oV 

TA<\ i^lJSjNl J*2>dl ^Jij *5^-l iiJij uu J^aiJl ^o£ 

idUIIJuaiJI 

nY JL-#r 

rii ^aJJULoAJI ^i Uyljj v_^-l_jJl IjjJLlI \oo 

$»• ^UM ^Uua^l oli j^Uil ^ 

0l\ 



t*\ (iaWl^iJl^u-Nl^Ull \0V 

t*? « Lr «L-J|i -L£2i\ \oA 

**V *.\jjji\L t S\^Xj\j^\^\ \o<\ 

nr aiuaixisurbai^iiaj 

t\T JL^i W 

*U U^ll S^Uil jy. cJ^Jl \"U 

S U JL.LJI o>JUail j^JL* (1) 

M <\ <ul* j^JlI Jj-2^- *l L~iJ (<_j) 

*Y« UvaJ.1 4-_£LJl1 JjL-j W 

£U U^l-II UTUil ^ oUU-sflJl jbji^ \ir 

m LjJik; n* 

JjVI AaoW 

£YV JL»JL,Ml ^ SljL^UJ cSj^- jJI J-^Vl Uo 

°<\Y 



irA a_^j_^J-i nv 

f L«l oljLJl,lj /» j ., rt * -l (jj-S-S- (jij Ojl^jJl iju J.. J . J . O -I. 1 I ^ 1A 

Sr<\ »l ■■* all 

*n *UiiJi ^l.1 sijLiij i^LJi jb^s ' m 

i*\ ^L^IpL.IsljLilj^Ul-IVbi-I^S'Uil W 

2SV u , s c W^ 

£a j, — ;Ll 4_.}U- (Njl) WY 

iM Jfcdi i^. ^ jii (UU) Wr 

£oY Ji^Jl i>_ / >=j ^L^JJ iijj^ijJl oULwiJl Wi 

ioT Jadl aj^ju; ^L^UJ aJjJUII oUL.^ll Wo 

ioA J^Lj^I^^J-I wn 

Hi iU»UI-l sU-l J jJ-l (LJU) WV 

oU-l ^ jsLL ^L-JD iJ^UJlj ajjj^-jJI oUU-sAJl WA 

HA wU-l 

SVY OjJUJl Uijjl ^1 oUU^Jl W<\ 

SVT ^LiaJI jJ- i,jjL--JLJI a-^jJJI U' 

$V1 l^^U+JL&L^IIOIjl) \A\ 

*V<\ ^i-^ljll !jl_. (LJU) UY 

*A^ i^ <i\ji\ f\j^ J pfAA &~ (LUU) \AT 



o<\r 



lAr ^alJLC iJL^^I J jj-| (Uilj) U* 

SAV S i b^u ( »4iLl ( ^P^l»^aus'(L«.U-) Uo 

H^ t^jjJL-jdl 6U_sA]| J-JL-I ^A^ 

t\r i-^ujj i*^ oNu^. uv 

Ho JUSI^Iap^J^^IUI^ MA 

£ <\V Sjjjju-jJI oLjJ-Ij 

o • ♦ 1 j : : aL» ^ <\ • 

o«Y uLwJIa^U ^<U 

o«$ qSJ-\*L&^.<JikJ r \ l Sj*jA\4J r \jL* ^ < \V 

o*n *_*jai ^-jIjuJi j ^Uaj^i oL*-M*ii nr 

o.A L.LJloLJl.yiSjiUiil LsUL I y\ji I ^* 



0\V fl&vVt^uniJ 



0<U 



o\T <jl*aL \^o 

^ SiJ^-lj S>« t>>5£l a#»lj Jai £c f«43l 14SLsb4jI>». f JLe 

o^o ^jj^-jdi^-L-Vi Hn 

oU Ql .■> „,rt 11 JL>^» HV 



0Y\ j^&tJlfaUluJfjU^o 

OY^ U^\ i*£L*±\ ^ *l*-j*S *&-\ J~u& HA 

otr <iji*}\ Juio" .up Uy Ijj <_*p-IjJI oULwill h<\ 

o Y £ j-sa« ^ ijj-S*Jl JLjfli.il ijjji^jJl oliU..A)l Y * * 

oYo j»JP^I Cfl ica 5i iLiail2L»l4 > )l 

OYo A-^LpSjio Y<1 

JjVI iiauJU 

oYV iLJjjIJU* Y*Y 

oYV SjLaiJl itiji Sl^ ^1^1 M>L| Y *T 

^^ioW^Vijob^L^luy^jj^l^^Lp Y»S 

oY^ Lfcip 

or • ^L^l Upj^I Ctf j!) Y • o 

orr *-*L*-?i Vj^ f J^* (WW) * * i 



O^t 



°Vt OiUaJlvjL^T^^jiJli^L^jltl^.t Y»V 

oV'o j^UaJl l-jLJ ^ j„./rtl| 4^L^, jlUj, ^ .^ Y»A 

j^L^Jl j^J-I o^-j ^l^>->l uu *-_.. J| JUj (UJU) Y • \ 

oY-A 5Jb)[L 

4Jb)/L p£J-l Oii V^-r^ 1 *-»^* ^ Vj-^ 1 g^ 1 Y \ • 

°^ U^c^^l^W^lj 

o£Y oJitatlJiLt^^Ui^ia^li^l 

°* Y ^ YU 

o£Y . . ^^LiJl i>-ji r-ljijl dJlpUJ 3jjji*-Jdl 4_^jhVl (^JU y\Y 

o £ ^ (_k"^ ^»MI ajjjjl«.jJI 5-w*a^1 ^JLa y ^ V 

00 ^ ^^-^ YU 

OY (Sjj j-yiJl) L JWI ^L-S/l y ^ 

ooo ^jj^-jdl ^L.S/1 y ^ *\ 



0<U 



0-\Y ii**-Jl fj--J>j-* il^ill TW 

<nv ;yi^yi«jj>Jl!Ui>JjJijWi m 



ov • s*ljJl p-g til ,y J-^l <!)! dU— /> JUaJ Y * "> 

oUI^Nl ^ uf*-^! j-jL^-S J* *UaJi5l Olw> jUai Y Y Y 

dV • 4 Jlii-I 

ovo ii-adl LkS'Uiil oULw* 1 Jliaj YYT 

OV* obj—S-s*!.! 



o<W 



977 - 09 - 0788 - x ^jJI fuSjill 






tflSWIW 




^l&j ^1 ^jjjIujJI '^jLJI a ..U-»."t <<r lj-o c i-j g,d'">,' ■— ii>aJI lift ^Jbu 
^jJLii (iuLaJI olclj^yi j^UjoL^Jixll o>iU) t-itjii jjLljJI oi^' 

.._fc**iljaJI jLxo j!iU>. Jj jjj^UiJI Jj> JS ^ Julxll «i -> I m n 1 1 j 

*4 J ? , '> ^ ^^.^'j Jj^ 3 -" oljloo-aj .yj-ulIiJIj <UtUla.VI SjJ_>iAll 

off uj'j^" •'j-^ ^-&I>«JI j^ 1 ' i'UjIwII oU^V' j>>Li j^j ^jAs 

<Se \jj\ pf\r , \ \ ^ji J-uaVl J I ^jj Jlalij .Jjljilll Ix* 3,,'''"*"^ JL>ij-"-iJ I 

•tuLaJI oklj^JJ <Uj l j1ujjJI qLjUlAII jc. «i''l-i.,i J I <uLiVL .■u.i.n.iJI 

,<UjlV'i"iMiVI wJj_ > JoJI ji 

■ ^gjj)"' ni.ll I JiliaJl ^j^UiJI _jJ6 ' ,, 

>iii1Hm<II j*bw j*jjj »Ji>« ipSui kU^i j>iS»Jtf I iiUwbf I 

lit(p://w ww.pailiament.gov, eg 
l : .-mail: cli'_.soroiu'(" parliament, gov. eg 

oLijiaJI OjjLS _s Uim;jJI -jl i ASM jLiikVI <<Luj j> aAll ijlj^JI <<LuliaJI 

^i ■U.ti..i^l ((^j^aLaJI ini'all) oL^ixJI j_jjU ^i iax^jjl ,(^l*JI -> ..i.'fltl) 
o'e 'j^2 'J "t-itj-JjJI iCulisJI <Lm u . i .. iJ I Jj^^al i<t_ulisjl Ci'f '>?>V' jjj^ 
ol«l,>a»V' j* u' JJJ "'V' JU^-J ^itj^iJI (iuLiaJI jlj^JI ^ ,_>aJull i<LutVnJI 






